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DEBATES 


IN 


THE CONVENTION 


OF THE 


STATE OF NORTH CAROLINA, 


ON THE 


ADOPTION OF THE FEDERAL CONSTITUTION, 


At a Convention, begun and held at Hillsborough, the 2ist day of July, 
in the year of our Lord one thousand seven hundred and cighty-eight, 
and of the Independence of America the 13th, in pursuance of a resolu- 
tion of the last General Assembly, for the purpose of deliberating and 
determining on the proposed Plan of Federal Government, — 


A masorrry of those who were duly elected as members of this Conven- 
tion being met at the church, they proceeded to the election’ of a presi- 
dent, when his excellency, Samuel Johnston, Esq., was unanimously chosen, 
and conducted to the chair accordingly. 

The house then elected Mr. John Hunt and Mr. James Taylor clerks 
to the Convention, and also appointed door-keepers, &c. 

The house then appointed a select committee to prepare and propose 
certain rudes and regulations for the government of the Convention in the 
discussion of the Constitution. . 

The committee consisted of Messrs, Davie, Person, Iredell, I. M’Donald, 
Battle, Spaight, and the Hon. Samuet Spencer, Esq. 

The Convention then appointed a committee of three members ‘from 
each district, as a committee of privileges and elections, consisting of 
Messrs. Spencer, Irwin, Caldwell, Person, A. Mebane, Joseph Taylor, 
M’Dowall, J. Brown, J. Johnston, Davie, Peebles, E. Gray, Gregory, Ire- 
dell, Cabarrus, I. G. Blount, Keais, B. Williams, T. Brown, Maclaine, 
Foster, Clinton, J. Willis, Grove, J. Stewart, Martin, and Tipton 

The Convention then adjourned till to-morrow morning. 


Tusspay, July 22, 1788. 


The Convention met according to adjournment, : 
The committee appointed for that purpose reported certain rules and 
regulations for the government of the Convention, which. were twice read, 
and, with the exception of one article, were agreed to, and are .as fol- 
lows, viz: — Hears 
vol.iv. — 1 1 
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“21s When the president assumes the chair, the members shall take 
their seats, se 


‘rising and addressing himself to the president, shall not proceed until per- 


ing, po 
% 6. No ‘person shall be called upon for any words of heat, but on the 


et, ‘the president shall 


A motion shall be reduced to writing if the president requires it. A mo- 

tion may be withdrawn by the member making it, before any decision is 

had upon it, 

. 2. The name of him who makes, and the name of him who seconds, 

the. motion, shall be entered upon.the minutes. 

_’ 33, No member shall depart the service of the house without leave. 
2 {(14.. Whenever’ the house.shall be divided upon any question, two or 

more tellers shall--be appointed by the president, to number the members 

‘on each’pide.) _ . 

~ £€15,:No member shall come into the house, of remove from one place 


to. another, with his hat on, except those of the Quaker profession.: 
:€©16: Every. member. of a committee shall attend: at the call of his 
chairman. _ ee ne 7 ; : ae 
»  V%The yeas and nays may be‘called and -entered on the minutes, 
‘when.any two members require it... | ee 
"C18, Every member actually attending the:Convention shall’ be in his 
place: at the time.to: which the Convention stands adjourned, or within 


half an:hour thereof”? oh et eee 
Mr. Lenoir’.moved,.and was. seconded by Mr. Person, that the return 
for Dobbs county should be read, which was accordingly read; whereupon 
Mr. Lenoir presented the petition of sundry of the inhabitants of Dobbs 
county, complaining of an illegal election in the said county, and praying 
relief; which’ being also read, on motion of Mr. Lenoir, seconded by Mr. 
Davie, Resolved, That the said: petition -be referred: to the committee of 
elections. 6 wy . _ ieee te cote: = Poh 
’ Mr. Spaight presented: the deposition of ‘Benjamin - Caswell, sheriff of 
Debbs county, and ‘a copy of the poll of an election -held ‘in:'the said 
eounty, for members to this Convention, and the depositions of William 
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Croom, Neil Hopkins, Robert White, John Hartsfield, Job Smith, and 
Frederick Baker, which, being severally read, were referred to,the. com 
mittee of elections. 
Mr. Cabarrus presented the depositions of Charles Markland, J wi Band 
Luther Spalding, relative to the election of Dobbs Sonny which, gas 
read, were referred to the committee of elections. 
The Convention then adjourned to 10 0 rotock to-morrow morning. 


‘Wepnespay, July 23, 17 708. 


The house met according to adjournment. 

Mr. Gregory, from the committee of elections, to whom were referred 
the returns from Dobbs county, and sundry other papers, and the petition _ 
of sundry of the inhabitants of Dobbs county relative to the election of 
the said county, delivered in a report; which, being: ‘read, was agreed to 
in the following words, viz:— 

“« Resolved, That it is the ‘opinion of this ‘committee, that. the sitting 
members returned from the county of Dobbs vacate their seats, as it'does 
not appear that a majority of the county approved of a new election under 
the recommendation of his excellency, the governor; but the contrary is 
more probable. 

“That it appears to this committee, that there was a disturbance and 
riot at the first election, (which was held on the days appointed by the re- 
solve of the General Assembly,) before all the tickets could be taken out 
of the box, and the box was then taken away by violence; at which time 
it appears there were a sufficient number of tickets remaining in the box 
to have given a majority of the whole poll to five others of the candidates, 
besides those who had a majority of the votes at the time when the dis- 
turbance and riot happened. It is, therefore, the opinion. of this commit- 
tee, that the sheriff could have made no return of any five. members 
elected ; nor was there any evidence before the committee by which they 
could determine, with certainty, which candidates had a majority of votes 
of the other electors. 

“The committee are therefore of opinion that the first election is void, 
as well as the latter.” 

On a motion made by Mr. ‘Galloway, seconded by Mr. Macon, —. . 

“ Resolved, That the Bill of Rights and Constitution of this state,. the 
Articles of Confederation, the resoive of Congress of the 21st -of Kebru- 
ary, 1787, recommending a Convention of Delegates to meet. at Hf ai 
phia the second Monday in May, 1787, for the purpose of revisin; 
said Articles of Confederation, together with the act of Assembly. 6 ae 
state, passed at Fayetteville, the 6th day of January, 1787, entitled «An. 
act for appointing deputies from this state to a. Convention: proposed to 
be held in the city of Philadelphia in May next, for the purpose of revis- 
ing the Federal Constitution ;’ as also the resolve of Congress of .the 
28th September last, accompanying the report of the Federal Convention, 


together with the said report, and the resolution of the last: General one = 


sembly, be now read.” 

The. Bill of Rights and Constitution of this state, the Articles. of. Cone 
federation, the. act of Assembly of this state. above referred. to, .an 
resolution of Congress of the 28th September last, were. accor 

The honorable the president then laid before the-Conventié: 
accounts of thé ratification of the peopored: Peles ‘Constitution: 
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states. of Massachusetts: aid: South Carolina ;- which were. ordered to be 
-filed withthe sec?etary, subject to the perusal of the members a 

"Mr. JAMES: GALLOWAY moved that the Constitution 

scussed.clause by clause. . oe 

Mr. WILLIE JONES moved that the question upon the 
Constitation should be immediately'put. He said that the 
Constitution had so long been the subject of the deliberation 
of évery man in this.country, and that the members of the 
Convention had had such ample opportunity to consider it, 
that lie believed every one of them was prepared to give his 
vote then upon the question ; that the situation of the pub- 
lic fands would not admit of lavishing the public money, but 
required the utmost economy and frugality; that, as there 
was a large representation from this state, an immediate de- 
cision would, save the country a considerable sum of money. 
He thought it,:thérefore, prudent to put the question imme- 


diately, Soe rrr | 
| He'was'seconded'by Mr. PERSON, who.added to the réssoning of\ Mr. 
Jones, that he should be sorry if’ any man had-come’ hither’ without hiav- 


ing determined’ in his mind a question which’ must have been so long thé 
object of his consideration. m3 
- Mr. IREDELL then arose, and addressed the president 
thus : — 
Mr. President, J. am very much surprised at the motion 
which has been made by the gentleman from Halifax. 1am 
greatly astonished at a proposal to decide immediately, with- 
out.the ‘least deliberation, a question which is perhaps the 
- greatest'that' ever was submitted to any body of men. ‘There 
is nO instance of any convention upon the continent, in 
which the subject has not been fully debated, except in those 
states. which adopted the Constitution: unanimously.. If it 
be: thought. proper to debate at large an-act of Assembly, 
-trivial'in its nature, and the operation of which may continue 
but a few. months, are we to decide on this great and impor- - 
tant:question-without a moment’s consideration? Are we 
to:give a:dead vote upon it? If-so, I would wish to. know 
why we are met together. If it is to be resolved now by 
dead votes, it would have been better that every elector, in- 
stead of voting for persons to come here, should, in their re- 
eo oe have voted or ballotted for or against the 
vonstitution. A decision. by that mode would have been: 
as rational and: just as by this, and would have been better 
on economical principles, as it would have saved the public 
the expense of our meeting here. 
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This is a subject of great consideration. It is a Consti- 
tution which has been formed after much deliberation. - It 
has had the sanction of men of the first characters for their 
probity and understanding. It has also had the solemn rati- 
fication of ten states in the Union. A Constitution like this, 
sir, ought not to be adopted or rejected in a moment. If, in 
consequence of either, we should involve our country in 
misery and distress, what excuse could we make for our con- 
duct? Is it reconcilable with our duty to our constituents ? 
Wouid it be a conscientious discharge of that trust which 
they have so implicitly reposed in us? Shall it be said, sir, 
of the representatives of North Carolina, that near three 
hundred of them assembled for the express purpose of de- 
liberating upon the most important question that ever came 
before a people, refused to discuss it, and discarded all rea- 
soning as useless? It is undoubtedly to be lamented that any 
addition should be made to the public expense, especially at 
this period, when the public funds are so low; but if it be 
ever necessary Ou any occasion, it is necessary on this, when 
the question perhaps involves the safety or rum of our coun- 
try. For my own part, I should not choose to determine on 
any question without mature reflection; and on this occa- 
sion, my repugnance to a hasty decision is equal to the mag- 
nitude of the subject. A gentleman has said, he should be 
sorry if any member had come here without having deter- 
mined in his mind on a subject he had so long considered. 
I should be sorry, sir, that I could be capable of coming to 
this house predetermined for or against the Constitution. 1 
readily confess my present opinion is strongly in its favor. 
I have listened to every objection, that I had an opportunity 
of hearing, with attention, but have not yet heard any that I 
thought would justify its rejection, even if it had not been 
adopted by so many states. But notwithstanding this favor- 
able opinion I entertain of it, ] have not come here resolved, 
at all events, to vote for its adoption. I have come here for 
information, and to judge, after all that can be said upon it, 
whether it really merits my attachment or not. My constit- 
uents did me the honor to elect me unanimously, without the 
least solicitation on my part. They probably chose me be- 
cause my sentiments were the same with their own. But 
highly as I value this honor, and much as I confess my am- 
bition prompted me to aspire to it, had I been told that I 
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‘should not:be elected unléss I promised to obey their direc- 
tions,:1 should have disdained to serve on such dishonorable 
tétins. "Sir; I shall vote perfectly independent, and shall 
cettainly-avow'a ‘change of ‘my present opinion, if I can be 
convinced. it is‘a wrong one.. I shall not, in such a case, be 
restrained by the universal opinion of the part. of the country 
from’ which I came. I shall not. be afraid to go back, and 
tell my constituents, “ Gentlemen, I -have been convinced 17% 
was in an error. I found, on consideration, that the opinion 
which I had taken up was ill founded, and have voted ac- 
cording to my sincere sentiments at the time, though con- 
trary'to your wishes.” I know that the honor and integrity of 
my constituents are such, that they would approve of my act- 
ing on such principles, rather than any other. They are the 
‘principles, however, I think it my duty to act upon, and 
shall ‘govern my conduct. » D : 
~~? 'Phis Constitution ought to be discussed in such.a manner 
thatevery possible light may be°thrown: upon ‘it. If those 
gentlemen who are so sanguine in their opinion that it is:a 
bad government: will freely unfold to us: the reasons on 
which their opinion is founded; perhaps we may all concur 
init. I flatter myself that this Convention will imitate the 
conduct of the conventions of other states, in taking the 
best possible method of considering its*merits, by debating 
it article by.article. Can it be supposed that any gentle- 
men ‘here:are so obstinate and tenacious of their opinion, 
that they: will not recede from it when they hear strong rea- 
_ sons offered ?. Has not every gentleman here, almost, received 
useful knowledge from a communication with others? Have 
not many of the members of this house, when members of . 
Assembly, frequently changed their opinions on subjects of 
‘legislation ?.. If so, surely a:subject of so complicated a na- 
ture, and. which. involves such serious consequences, as this, 
eA nti most ample discussion, that we may derive every 
information: that can enable us to: form a proper’ judgment. 
I hope, therefore, that we shall imitate the laudable example 
of ‘the other: states; and go into a committee ‘of the whole 
house, that the Constitution may be -discussed clause by 


clause: - ..:- 

-T trust.we shall not go home and tell our constituents that 
we met at Hillsborough, were afraid to enter into a discus- 
‘sion of the subject, but. precipitated a decision without a 
moment’s consideration. . 
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Mr. WILLIE JONES. Mr. President, my. reasons. for 
proposing an immediate decision were, that I was prepared 
to give my vote, and believed that. others were equally 
prepared as myself. . If gentlemen differ.from me in. the 
propriety of this motion, | will submit. I agree with the. 
gentleman that economical considerations are not of equal 
importance with the magnitude of the subject. He said. that 
it would have been better, at once, for the electors to-vote 
in their respective counties than to decide it here without 
discussion. Does he forget that the act of Assembly points 
out another mode? ; 

Mr. IREDELL replied, that what he meant was, that 
the Assembly might as well have required. that the electors 
should vote or ballot for or against the Constitution in. their 
respective counties, as for the Convention to decide it in 
this precipitate manner. ‘ 

Mr. JAMES GALLOWAY. M«r. President, I had no 
supposition that the gentleman on my right (Mr. Jones) was 
afraid of a discussion. It is not so with me, nor do. I be- 
lieve that it is so with any gentleman here. I do. not like 
such reflections, and am surprised that gentlemen ‘should 
make them. . - eee 2 

Mr. IREDELL declared that he meant not to reflect on 
any gentleman; but, for his part, he would by no means 
choose to go home and tell his constituents that he had voted 
without any previous consideration. « 


After some desultory conversation, the Convention adjourned ill 
to-morrow, 10 o’clock. Pes 


‘Tuorspay, July 24, 1788, 
_ The Convention met according to adjournment. =). 
_ Rey. Mr. CALDWELL. Mr. President, the..subject 
before us is of a complicated nature. In order to .obyiate 
the difficulty attending its discussion, J.conceive that it.will 
be necessary to-lay down such rules or maxims as ought ..to 
be the fundamental principles: of every free government, ; 
and after laying down such rules, to compare. the. Constitu- 
tion with them, and see whether it has. attended to them. 
for if it be not. founded on such principles, .it.cannot-.be 
proper for our adoption. [Here he read ‘those rules 
he said appeared to him most proper.]. 
‘GALLOWAY... Mr. President;. 


Mr. JAMES 
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honor yesterday of proposing the mode which I thought 
most eligible for our proceeding. I wish the subject to be 
fairly, coolly, and candidly discussed, that we may not go 
away without knowing why we came hither. My intention 
is; that we should enter into a committee of the whole house, 
where we shall be at liberty to discuss it. Though I do not 
object to the proposition of the honorable member, as the 
groundwork of ‘our proceeding, I hope he will withdraw his 
motion, and [ shall second him in the committee. 

Mr. CALDWELL had no objection to that proposition. 

Mr. PERSON opposed the motion of entering into a 
committee. He conceived it would be a useless waste of 
time, as they would be obliged to reconsider the whole Con- 
stitution in Convention again. 

Mr. DAVIE largely expatiated on the necessity of en- 
tering into a. committee. He said, that the legislature, in 
voting so large a representation, did not mean that they 
should go away without investigating the subject, but that 
their collective information should be more competent to a 
just decision ; that the best means was, to deliberate and 
confer together like plain, honest men. He did not know 
how the ardor of opposition might operate upon some gen- 
tlemen, yet he trusted that others had temper and modera- 
tion. He hoped that the motion of the member from Rock- 
ingham would be agreed to, and that the Constitution would 
be discussed clause by clause. He then observed, that, if they 
laid down a number of original principles, they must go 
through a double investigation ; that it would be necessary 
to establish these original principles, and compare them 
with the Constitution ; that it was highly improbable that 
they should agree on those principles; that he had a respect 
for the understanding of the honorable member, and trusted 
he would reflect, that difference in opinion arose from the 
nature of things; and that a great deal of time might be 
taken up to no purpose, if they should neither agree on those 
principles nor their application. He said, he hoped they 
would not treat this important business like a military en- 
terprise, but proceed upon it like a deliberative body, and 
that the debates would be conducted with decency and 
moderation. 


The Convention then resolved itself into a committee of the whole 
house, Mr. Elisha Battle in the chair. 
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Mr. CALDWELL. Mr. Chairman, those maxims which 
I conceive to be the fundamental principles of every safe 
and free government, are — Ist. A government isa compact 
between the rulers and the people. 2d. Such a compact 
ought to be lawful in itself. 3d. It ought to be lawfully 
executed. 4th. Unalienable rights ought not to be given 
up, if not necessary. 5th. The compact ought to be mutual. 
‘And, 6th. It ought to be plain, obvious, and easily under- 
stood. Now, sir, if these principles be just, by comparing 
the Constitution with them, we shall be able to judge 
whether it is fit for our adoption. 

Mr. IREDELL. Mr. Chairman, I concur entirely in 
the sentiments lately urged by the gentleman from Halifax, 
and am convinced we shall be: involved in very great diffi- 
culties if we adopt the principles offered by the gentleman 
from Guilford. To show the danger and impolicy of this 
proceeding, I think I can convince the committee in a mo- 
ment, that his very first principle is erroneous. In other 
countries, where the origin of government is obscure, and 
its formation different from ours, government may be deemed 
a contract between the rulers and the people. What is the 
consequence ? A compact cannot be annulled but by the 
consent of both parties; therefore, unless the rulers are 
guilty of oppression, the people, on the principle of a com- 
pact, have no right to new-model their government. ‘This 
is held to be the principle of some monarchical governments 
in Europe. Our government is founded on much nobler 
principles. The people are known with certainty to have 
originated it themselves. Those in power are their servants 
and agents; and the people, without their consent, may 
new-model their government whenever they think proper, 
not merely because it is oppressively exercised, but because 
they think another form will be more conducive to their 
welfare. It is upon the footing of this very principle that 
we are now met to consider of the Constitution before us. 
If we attempt to lay down any rules here, it will take us as 
much time to establish their validity as to consider the system 
itself. 

Mr. CALDWELL observed, that, though this government 
did not resemble the European governments, it still partook 
of the nature of a compact; that he conceived those prin- 
ciples which he proposed to be just, but was willing that 

VOL. IV. 
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any: others, which: shouldbe thought better, should be sub- 
stituted-in their place... .. 


_.\Mre-MACLAINE. . Mr. Chairman, the gentleman has 
taken. his principles. from sources which cannot hold here. 
In England, the government.is a compact between the king 
and-the:people. [ hope it is not so here. We shall have 
no officers. in the situation of a king. The people here are 
the origin of all power. . Our governors. are elected tempo- 
rarily,...We can remove them occasionally, and put others in 
their stead. We do not bind ourselves. We are to consider 
whether. this system will promote our happiness. 
_Mr.GOUDY. Mr. Chairman, I wonder that these gentle- 
men, learned in the law, should quibble upon words. | care 
not whether it be called a compact, agreement, covenant, bar- 
gain, or what. Its intent is a concession of power, on the 
part. of the. people,-to. their rulers. We know that private 
interest, governs mankind. generally. Power belongs origin- 
to the ‘people ;. but if, rulers: be. not well guarded, that 


power may. be: usurped from them. People ought.. to. be 
cautious in giving away power. ‘These gentlemen say there 
) 


_is: no occasion for general rules: every one has one for 
himself. Every one has an. unalienable right of thinking 
for himself. ‘There ean be no inconvenience from laying 
down general rules, If we give away more power than we 
ought, we put.ourselves in. the situation of a man who puts 
onan iron glove, which he can never take off till he breaks 
his:.arms. Let.us beware of the iron glove of tyranny. 
Power is generally taken from the people by imposing on 
‘their understanding, or by fetters. [Let us lay down certain 
rules to govern our proceedings. It will be highly proper, in 
my. opinion, and I very much wonder that gentlemen should 
-object.toit, 2 The . 
~ Mr. IREDELL. Mr. Chairman, the gentleman who 
spoke last mistook what the gentleman from Wilmington 
and myself have said. In my opinion, there ought to be a 
line..drawn,.as -accurately as possible, between the power 
which-is given and. that which is retained. . In this system, 
the line is most accurately drawn by the positive grant of 
the. powers of. the general-government. But a compact be- 
tween..the rulers and the ruled, which gentlemen compare 
this.government with, is certainly not the principle of our 
government. Will any man say that, if there:be a compact, 
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~. it can be altered without the consent of both parties? Those 
who govern, unless they grossly abuse their trust, (which is 
held an implied violation of the compact,. and: therefore a 
dissolution of it,) have a right to say they do not choose the 
government should be changed. But have any of the officers 
of our government a right to say so if the people choose to 
change it? Surely they have not. Therefore, as a general 
principle, it can never apply to a government where the 
people are avowedly the fountain of all power. I have no 
manner of objection to the most explicit declaration that all 
power depends upon the people ; because, though it will not 
strengthen their rights, it may be the means of fixing them 
on a plainer foundation. One gentleman: has said that we 
were quibbling upon words. If I know my-own heart, 1am. 
incapable of quibbling on words. I act on as independent 
principles as any gentleman upon the floor. If I make use 
of quibbles, there are gentlemen here who can correct me. 
If my premises are wrong, let them be attacked.-..If my 
conclusions be wrong, let me be put right. 1am sorry that, 
in debating on so important a subject, it could be thought 
that we were disputing about words. I am willing to apply 
as much time as is necessary for our deliberations. I have 
no objection to any regular way :of discussing : the subject ; 
but this way of proceeding will waste time, and’not answer 
any purpose. Will it not be in the power of any gentleman, 
in the course of the debates, to say that this plan militates 
against those principles which the reverend gentleman: rec- 
ommends? Will it not be more proper to urge its incom- 
patibility with those principles during that discussion,. than’ 
to attempt to establish their exclusive validity ‘previous to. 
our entering upon the new plan of government’. By the 
former mode, those rules and the Constitution may be con-. 
sidered together. - By the latter, much time.may be wasted 
to no purpose. I trust, therefore, that. the reverend ‘gentle- 
man will withdraw his motion. © 2.0 0 
‘Mr. RUTHERFORD. Mr. Chairman, I conceive :those. 
maxims will be of utility. I -wish, as much as any one,-to: 
have a full and free discussion of the subject. . To facilitate. 


this desirable end, it seems highly expedient that.-some 


groundwork should be laid, some line drawn, to guide. our. . 
proceedings.. I trust, then, that the reverend gentleman 
proposal will be agreed to. Sos 
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«Mr. SPENCER... I conceive that it will retard the busi- 
ness .to-accede to the proposal: of the. learned gentleman. 
“The observation which has been made in its behalf does not 
apply.to.the present-circumstances. When there is a king 
or other governor, there is a compact between him and the 


people..-..It.is-then a covenant. But in this case, in regard — | 


tothe. government which it is proposed we should adopt, 
‘there. are no governors or rulers, we being the people who 
possess all power. It strikes me that, when a society of 
free. people agree on a plan of government, there are no 
governors in existence ; but those who administer the gov- 
ernment are their servants. Although several.of those prin- 
ciples are proper, I hope they will not be part of one dis- 
cussion, but that every gentleman will consider and discuss 
the subject with all the candor, moderation, and deliberation, 
which the magnitude and importance of the subject require. 
Mr. CALDWELL. observed, that he would. agree: that 
any other word should.be substituted to the. word compact; 
but, after all that. had been said, the Constitution. appeared 
to. him to be .of the nature of a compact... It could not be 
fully.so called till.adopted and put in execution ;. when so 
put in execution, there were actual governors in existence. 
_ Mr. DAVIE. Mr. President, what we have already said 
may convince the reverend gentleman what a long time it 
will take. us to discuss the subject in the mode which he 
has, proposed :. those few. solitary propositions which he has 
put: on paper, will-make but a small part of the principles 
_of this Constitution. 1 wish the gentleman to reflect how 
~dangerous_it.is to confine us to any particular rules. This 
system Js. most extensive in its nature, involving not only 
the principles of. governments in general, but the compli- 
cated. principles of federal governments. We should: not, 
perhaps, In a-week lay down all the principles essential to 
such a Constitution. Any gentleman may, in the course of 
the investigation, mention any maxims he thinks proper, and 
compare them.with the Constitution... It- would take us more 
time: to establish these principles, than to consider..the Con- 
stitution itself. It willbe wrong to tie any man’shands. | 
hope the question will be put. ww 
_ Mr. PERSON insisted onthe propriety: of the principles, 
and: that they ought to be laid on the table with the Dec- 
laration of Rights, Constitution of the state, and. the Con- 
federation. Oba e as 
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Mr. LENOIR approved of the parables) but iveies 
of being bound by any rules. 

Mr. MACLAINE was of the same. opinion as to the i im- 
propriety of being bound. 

Mr. JAMES GALLOWAY wished to leave the hands of 
the members free, but he thought these principles were un- 
exceptionable. He saw no inconvenience in adopting them, 
and wished they would be agreed to. 

Mr. LENOIR answered, that the matter had been largely 
debated. He said, that. he thought the previous question 
ought to be put, whether they should lay down certain prin- 
ciples to be governed by, or leave every man to Jules 2 as his 
own breast suggested. : 

After some little altercation, the previous. question was 5 put 
— for the principles, 90 ; against them, 163 ; majority. against 
them, 73. 

His excellency, Gov. J OHNSTON, then moved to discuss 
it by sections. This was opposed, because it would take up 
too much time. 

After some altercation about the mide of considering the 
Constitution, Mr. IREDELL arose, and spoke as follows : — 

Mr. President, whatever delay may attend it, a discussion 
is indispensable. We have been sent hither, by the people, 
to consider and decide this important’ business. for them. 
This is a sacred trust, the honor and importance of which, 1 
hope, are deeply impressed on every member here. We ought 
to discuss this Constitution thoroughly in all its parts. It 
was useless to come hither, and dishonorable, unless we dis- 
charge that trust faithfully. God forbid that any one:of us” 
should be determined one way or the other. _ I presume that 


every man thinks it his duty to hold his: mind: open’to- cons 


viction ; that whatever he may have heard, whether against 
or for the Constitution, he will recéde® from his: present 
opinion, if reasons of sufficient validity are offered. The’ 
gentleman from Granville has told us, that. we had since’ 
March to consider it, and that. he hoped every member : ‘was 
ready to give his vote upon it. «”Tis true, we have had since 
that time to consider it, and I hope every member has‘takén 
pains to inform himself. I-trust they have.conscientiou ¥ 
considered it; that they have read on both sides of-th a4 
tion, and are "yesolved ‘to vote according to. the 
their consciences: I.can truly. say, that I believe th 
members in this house who have taken more: pait 
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sider it than myself. But I am still by no means confident 
that I am right. I have scarcely ever conversed on the sub- 
ject ‘with any man of understanding, who has not thrown 
some new light upon the subject which escaped me before. 
Those gentlemen who are so self-sufficient that they believe 
that they are never in the wrong, may arrogate infallibility to 
themselves, and conclude deliberation to be useless. For 
my part, I have often known myself to be in the wrong, and 
have ever wished to be corrected. There is nothing dis- 
honorable in changing an opinion. Nothing is more fallible 
than human judgment. No gentleman will say that his is 
not fallible. Mine, I am sure, has often proved so. ‘The 
serious importance of the subject merits the utmost atten- 
tion; an erroneous decision may involve truly awful and 
calamitous consequences. It is incumbent on us, therefore, 
to decide it with the greatest deliberation. The Consti- 
tution is at least entitled to a regular discussion. It has had 
the sanction of many of the best and greatest men upon 
the continent — of those very men to whom, perhaps, we 
owe the privilege of debating now. It has also been adopted 
by ten states since. Is it probable that we are less fallible 
than they are? Do we suppose our knowledge and wisdom 
to be superior to their aggregate wisdom and information ? 
I agree that this question ought to be determined on the 
footing of reason, and not on that of authority; and if it 
be found defective and unwise, I shall be for rejecting it; 
but it is neither decent nor right to refuse it a fair trial. A 
system supported by such characters merits at least a serious 
consideration. I hope, therefore, that the Constitution will 
be taken up paragraph by paragraph. It will then be in 
the power of any gentlemen to offer his opinion on every 
part, and by comparing it with other opinions, he may obtain 
useful information. If the Constitution be so defective as 
it is represented, then the inquiry will terminate in favor of 
those who oppose it. But if, as I believe and hope, it be 
discovered to be so formed as to be likely to promote the 
happiness of our country, then I hope the decision will be, 
accordingly, in its favor. Is there any gentleman so in- 
different to a union with our sister states, as to hazard dis- 


‘union rashly, without considering the consequences? Wad 


my opinion been different from what it is, I am sure I 
should have hesitated and reflected a long time before I had 
offered it against such respectable authorities. I am sorry 
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for the expense which may be incurred, when the community 
is so distressed ; but this is a trivial consideration compared 
to the consequences of a rash proceeding upon this impor- 
tant question. Were any member to determine against it 
without proper consideration, and afterwards, upon his return 
home, on an impartial consideration, to be convinced it was a 
good system, his reflections on the temerity and precipitation 
of his conduct might destroy his peace of mind, forever. I 
doubt not the members in general who condemn it, do so 
from a sincere belief that the system is a bad one; but at 
the same time, I believe there are many who are ready to 
relinquish that opinion, if they can be convinced it is er- 
roneous, and that they sincerely wish for a fair and full dis- 
cussion of the subject. For these reasons I am of opinion 
that the motion made by the honorable member is proper to 
be adopted. 

Mr. RUTHERFORD was surprised at the arguments 
used by gentlemen, and wished to know how they should 
vote, whether on the paragraphs, and how the report should 
be made when the committee rose. 

His excellency, Gov. JOHNSTON. _ If we reject any one 
part, we reject the whole. We are not to form a constitu- 
tion, but to say whether we shall adopt a Constitution to 
which ten states have already acceded. If we think it a 
bad government, it is not bindmg to us; we can reject it. 
If it be proper for our adoption, we may adopt it. But 
a rejection of a single article will amount to a rejection of 
the whole. 

Mr. RUTHERFORD. The honorable gentleman has 
mistaken me. Sorry lam that it is so late taken up by North 
Carolina, if we are to be influenced and persuaded in this 
manner. [am unhappy to hear gentlemen of learning and 
integrity preach up the doctrine of adoption by ten states. 
Sir, it is my opinion that we ought to decide it as if no state 
had adopted it. Are we to be thus intimidated into a 
measure of which we may disapprove ? 

The question was then put, and carried by a great majority, to discuss 


the Constitution clause by clause. 
The preamble of the Constitution was then read. : 


Mr. CALDWELL. Mr. Chairman, if they mean, We, 
the people, —the people at large, —1 conceive the expres- 
sion is improper. Weré not they who framed this Constitu- 
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- tion the-représentatives of the legislatures of the different 
- gtatesi?.”. In may opinion, they had no power, from the people 
atJarge; to use. their name, or to act for them. ‘They were 
not delegated for that purpose. 


oo Mr. MACLAINE.. . ‘The reverend gentleman has told us, 
that:the expression, We, the people, is wrong, because the 
~ gentlemen’ who framed it were not the representatives of the 
people. -J-readily grant that they were delegated by states. 
But they did not think that they were the people, but in- 
tended it for the people, at a future day. The sanction of 
the state legislatures was in some degree necessary. It was 
to be submitted. by the legislatures to the people; so that, 
when it is adopted, it is the act of the people. When it is 
the act of: the people, their name is certainly proper. - This 
is very obvious and plain to any capacity. — 

“Mr. DAVIE... Mr. Chairman, the observation of the rev- 
erend. gentleman. is: grounded, I sappose; on a. supposition 
that :the-Federal:Convention exceeded their powers.’ This 
objection has been industriously circulated ; ‘but U believe, on 
acandid examination, the prejudice on which’ this error is 
founded will be done away. As J had‘ the honor, sir, to be a 
member of the Convention, it may be expected I would 
answer an objection personal in its nature, and which con- 
tains rather a reflection on our conduct, than an objection 
to the merits of the Constitution. After repeated and de- 
cisive proofs of the total inefficiency of our general government, 
the. states deputed the members of the Convention to revise 
and strengthen it. And permit me to call to your. considera- 
tion that, whatever form of confederate government they 
might devise, or ‘whatever powers they might propose to give 
this new: government, no part of it was binding until the 
whole: Constitution had received the solemn assent of. the 
people. What-was the object of our mission? «To decide 
upon the most effectual means of removing the defects of our 
federal union.” . This is a general, discretional authority ‘to 
propose: any alteration they thought proper or necessary. 
Were not the. state legislatures afterwards to review-our pro- 
ceedings? Is it not immediately through their recommenda- 
tion that the plan of the Convention is ‘submitted to. the 
people? And this plan must still remain-a- dead. letter, or 
receive its operation from thé fiat of this Convention. Al- 
though the: Federal.- Convention might recommend the con- 
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cession of the most extensive powers, yet they could not put 
one of them into execution. What have the Convention 
done that can merit this species of censure? They have 
only recommended a plan of government containing some 
additional powers to those enjoyed under the present feeble 
system ; amendments not only necessary, but which were the 
express object of the deputation. When we investigate 
this system candidly and accurately, and compare all its 
parts with one another, we shall find it absolutely necessary 
to confirm these powers, in order to secure the tranquillity of 
the states and the liberty of the people. Perhaps it would 
be necessary, to form a true judgment of this important 
question, to state some events, and develop some of those 
defects, which gave birth to the late Convention, and. which 
have produced this revolution in our federal government. 
With the indulgence of the committee, | will attempt this 
detail with as much precision as I am capable of. The 
general objects of the union are, Ist, to protect us against 
foreign invasion ; 2d, to defend us against internal commo- 
tions and insurrections; 3d, to promote the commerce, agri- 
culture, and manufactures, of America. These objects are 
requisite to make us a safe and happy people, and they can- 
not he attained without a firm and efficient system of union. 
As to the first, we cannot obtain any effectual protection 
from the present Confederation. It is indeed universally 
acknowledged, that its inadequacy in this case is one of its 
greatest defects. Examine its ability to repel invasion. In 
the late glorious war, its weakness was unequivocally experi- 
enced. It is well known that Congress had a discretionary 
right to raise men and money; but they had no power to do 
either. In order to preclude the necessity of examining the 
whole progress of its imbecility, permit me to call to your 
recollection one single instance. When the last great stroke 
was made which humbled the pride of Britain, and put us.in 
possession of peace and independence, so low were. the 
finances and credit of the United States, that our army could 
not move from Philadelphia, until the minister of his most 
Christian majesty was prevailed upon to draw bills to defray 
the expense of the expedition. ‘These were not obtained 
on the credit or interest of Congress, but by the personal 
influence of the commander-in-chief. wT gst: 
Had this great project miscarried, what fatal events might 
VOL. IV. 3 ; 
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have ensued! .. It-is a’ very moderate presumption, that what 

has.once happened ‘may happen again. ‘The next important 

consideration, which.is involved-in the external powers of the 

Union, are treaties. . Without a_power in the federal govern- 

ment..to. compel the performance of our engagements with 

foreign: nations, we shall be perpetually involved in de- 
stractive wars. ‘The Confederation is extremely defective in 

this point-also. I shall only mention the British treaty as a 

satisfactory. proof of. this melancholy fact. It is well known 

that, although this treaty was ratified in 1784, it required 
the sanction of a law of North Carolina in 1787; and that 
our “enemies, -presuming on the weakness of our federal 
government, have refused to deliver up several important 
posts within the territories of the United States, and still 
hold. them, to our shame and disgrace. It is unnecessary to 
reason. on‘facts, the perilous. consequences of which must in 

a:moment strike. every mind capable of reflection. . . 

: is Phe.next head. under-which the general.government may 
be: considered, is:the. regulation. of. commerce.- .The United 
States should be empowered to compel: foreign. nations.into 
commercial regulations that were either founded on the prin- 
ciples:of justice or reciprocal advantages. Has the present 
Confederation. effected any of these things?. Is not our 
commerce equally unprotected abroad by arms and negotia- 
tion? - Nations. have refused to enter into treaties with us. 
What. was the language of the: British court on a proposition 
of. this -kind:?. .Such. as. would. insult the pride of any man 
of feeling ‘and independence. — “You can. make engagements, 
but.you. cannot compel your citizens to. cotaply with them. 
‘We.derive greater profits from the present situation of your 
commerce. than we could: expect under a treaty; and you © 
have no kind of power that can compel us to surrender any 
advantage: to: you.” . This was the language of our enemies ; 

_ and: while: our government remains as feeble as it has-been, 
no: nation will. form any connection with us that-will involve 
the-relinquishment of the least advantage.. What has been 
the consequence? A general decay of. trade,.the rise of im- 
ported -merchandise, the fall -of produce, and .an uncommon 
decrease. of the value of lands. Foreigners have been 
reaping: the .benefits and emoluments-which. our citizens 
ought to enjoy. An unjustifiable perversion of justice has 
pervaded. almost all the states, and every thing presented to 
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- our view a spectacle of public poverty and private wretch- 


edness ! 

While this is a true representation of our situation, can our 
general government recur to the ordinary expedient of loans? 
During the late war, large sums were advanced to us by 
foreign states and individuals. Congress have not been 
enabled to pay even the interest of these debts, with honor 
and punctuality. The requisitions made on the states have 
been every where unproductive, and some of them have not 
paid a stiver. These debts are a part of the price of our 
liberty and independence —debts which ought to be re- 
garded with gratitude and discharged with honor. Yet 
many of the individuals who lent us money in the hour 
of our distress, are now reduced to indigence in conse- 
quence of our delinquency. So low and hopeless are the’ 
finances of the United States, that, the year before last, 
Congress were obliged to borrow money even to pay the 
interest of the principal which we had borrowed before. 
This wretched resource of turning interest into principal, is 
the most humiliating and disgraceful measure that a nation 
could take, and approximates with rapidity to absolute ruin. 
Yet it is the inevitable and certain consequence of sucha 
system as the existing Confederation. 

There are several other instances of imbecility in that 
system. It cannot secure to us the enjoyment of our own 
territories, or even the navigation of our own rivers. The 
want of power to establish a uniform rule for naturalization 
through the United States is also no small defect, as it must 
unavoidably be productive of disagreeable controversies with 
foreign nations. The general government ought in this, as 
in every other instance, to possess the means of. preserving 
the peace and tranquillity of the Union. A striking proof 
of the necessity of this power recently happened in Rhode 
Island: A man who had run off with a vessel and cargo, the 
property of some merchants in Holland, took sanctuary in 
that place: application was made for him as a. citizen of the 
United Netherlands by the minister, but, as he had taken-the 
oath of allegiance, the state refused to deliver him-up, and 
protected: him in his villany. Had it not been for the pecu- 
liar situation of the states at that time, fatal consequences - 
might have resulted from such a conduct, and the contempt- 
ible state of Rhode Island might have involved the whole 
Onion in a war. ee aes 
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-. "Phe encroachments of some states on the rights of others, 
‘and. of all on ‘those of the Confederacy, are incontestable 
“proofs: of the weakness and imperfection of that system. 
‘Maryland lately passed a law granting exclusive privileges 

. to‘her é6wn vessels, contrary tothe Articles of the Confeder- 
ation.. Congress had neither power nor influence to alter 
it yall: they could do was to send a contrary recommenda- 
tion. -It.is provided, by the 6th Article of the Confederation, 
that no.compact -shall-be made between two or more states 
without the consent of Congress; yet this has been recently 
violated by Virginia and Maryland, and also by Pennsylvania 
and New Jersey. North Carolina and: Massachusetts have 
had a considerable body of forces on foot, and those in this 
state raised for two years, notwithstanding the express pro- 

‘vision in the Confederation that no force should be kept up 
by any-state in'time of: peace. - 

_ «As'to internal tranquillity, — without dwelling-on the un- 
happy commotions in our‘own back counties, +I will only add 

- that; if the’ rebellion in: Massachusetts had been planned and 
executed with any kind of ability, that state:must have been 
ruined; for Congress were not in.a situation to render them 

any assistance. . 

Another object of the federal. union is, to promote the 

/ agriculture and manufactures of the states — objects in which 


4 


/ we are’so nearly concerned Commerce, sir, is the nurse 
| of both: "Fhe merchant furnishes the planter with such 
articles as he cannot manufacture himself, and finds him-a 
tnarket for his produce. Agriculture cannot flourish if com- 
merce languishes; they are mutually dependent on each 
other. .Our commerce, as I have before observed, is unpro- 
tected: abroad, and without regulation at home, and in this 
and-many of the states ruined by partial and iniquitous laws 
+~laws which, instead of having a tendency to protect prop- 
erty:and encourage industry, led to the depreciation. of the 
one, ‘and destroyed-every incitement to the other +-laws 
which -basely warranted and legalized the payment of just 
debts’ by paper, which represents nothing, or property of 
er Sion value. eh 8 SRD a 
_~ These are some of the leading causes which brought 
forward: this new Constitution... It was evidently necessary 
_ to infuse’a greater portion of strength into-the national gov- 
ernment. But Congress were but a single body,. with whom 
it was dangerous to lodge additional powers. Hence arose 
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the necessity of a different organization. In order to form 
some balance, the departments of government were separated, 
and as a necessary check, the legislative body was composed 
of two branches. Steadiness and wisdom are better insured 
when there is a second branch, to balance and check the first. 
The stability of the laws will be greater when the popular 
branch, which might be influenced by local views, or the 
violence of party, is checked by another, whose longer con- 
tinuance in office will render them more experienced, more 
temperate, and more competent to decide rightly. 

The Confederation derived its sole support from the state 
legislatures. This rendered it weak and ineffectual. It 
was therefore necessary that the foundations of this govern- 
ment should be laid on the broad basis of the people. Yet 
the state governments are the pillars upon which this gov- 
ernment is extended over such an immense territory, and are 
essential to its existence. ‘The House of Representatives 
are immediately elected by the people. “The senators repre- 
sent the sovereignty of the states; they are directly chosen 
by the state legislatures, and no legislative act can be done 
without their concurrence. The election of the executive 
is in some measure under the control of the legislatures of 
the states, the electors being appointed under their direction. 

The difference, in point of magnitude and importance, 
in the members of the confederacy, was an additional 
reason for the division of the legislature mto two branches, 
and for establishing an equality of suffrage in the Senate. 
The protection of the small states against the ambition and 
influence of the larger members, could only be effected by 
arming them with an equal power in one branch of the legis- 
lature. On a contemplation of this matter, we shall find 
that the jealousies of the states could not be reconciled any 
other way. The lesser states would never have concurred 
unless this check had been given them, as a security for their 
political existence, against the power and encroachments of 
the great states. It may be also proper to observe, that the 
executive is separated in its functions from the legislature, 
as well as the nature of the case would admit, and the ju- 
diciary from both. 

Another radical vice in the old system, which was neces- 
sary to be corrected, and which will be understood without 
a long deduction af reasoning, was, that it legislated on 
states, instead of individuals; and that its powers could not 
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be executed but by fire or by the sword — by military force, 
and not by the intervention of the civil magistrate. Every 
one who is acquainted with the relative situation of the 
states, and the genius of our citizens, must acknowledge 
that, if the government was to be carried into effect by 
military force, the most dreadful consequences would ensue. 
It would render the citizens of America the most implacable 
enemies to one another. If it could be carried into effect 
against the small states, yet it could not be put in force 
against the larger and. more powerful states. It was there- 
fore absolutely necessary that the influence of the magistrate 
should be introduced, and that the laws should be carried 
home to individuals themselves. ; 

In the formation of this system, many difficulties presented 

themselves to the Convention. 
- Every member saw that the existing system would ever 
be ineffectual, unless its laws operated on individuals, as 
military coercion was neither eligible nor practicable. Their 
own experience was fortified by their knowledge of the in- 
herent weakness of all confederate governments. ‘They 
knew that all governments merely federal had been short- 
lived, or had existed from principles extraneous from their 
constitutions, or from external causes which had no depend- 
ence on the nature of their governments. These consid- 
erations determined the Convention to depart from that 
solecism in politics —the principle of legislation for states 
in their political capacities. 

The great extent of country appeared to some a formida- 
ble difficulty; but a confederate government appears, at 
least in theory, capable of embracing the various interests of 
the most extensive territory. Founded on the state govern- 
ments solely, as I have said before, it would be tottering and 
inefficient. It became, therefore, necessary to bottom it on 
the people themselves, by giving them an immediate interest 
and agency in the government. There was, however, some 
real difficulty in conciliating a number of jarring interests, 
arising from the incidental but unalterable-difference in the 
states in point of territory, situation, climate, and rivalship 
in commerce. Some of the states are very extensive, others 
very limited: some are manufacturing states, others merely 
agricultural : some of these are exporting states, while the 
carrying and navigation business are in the possession of 
others. It was not easy to reconcile such a multiplicity of 
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discordant and clashing interests. Mutual concessions were 
necessary to come to any concurrence. A plan that would 
promote the exclusive interests of a few states would be in- 
jurious to others. Had each state obstinately insisted on 
the security of its particular local advantages, we should 
never have come toa conclusion. Each, therefore, amicably 
and wisely relinquished its particular views. The Federal 
Convention have told you, that the Constitution which they 
formed “was the result of a spirit of amity, and of that 
mutual deference and concession which the peculiarity of 
their political situation rendered indispensable.” I hope the 
same laudable spirit will govern this Convention in their 
decision on this important question. 

The business of the Convention was to amend the Con- 
federation by giving it additional powers. ‘The present form 
of Congress being a single body, it was thought unsafe to | 
augment its powers, without altering its organization. The. 
act of the Convention is but a mere proposal, similar to the 
production of a private pen. I think it a government which, 
if adopted, will cherish and protect the happiness and liberty 
of America; but I hold my mind open to conviction. I 
am ready to recede from my opinion if it be proved to be 
ill-founded. I trust that every man here is equally ready to 
change an opinion he may have improperly formed. ‘The 
weakness and inefficiency of the old Confederation produced 
the necessity of calling the Federal Convention. Their plan 
is now before you; and I hope, on a deliberate consideration, 
every man will sce the necessity of such a system. It has 
been the subject of much jealousy and censure out of doors. 
T hope gentlemen will now come forward with their objec- 
tions, and that they will be thrown out and answered with 
candor and moderation. 

Mr. CALDWELL wished to know why the gentlemen 
who were delegated by the states, styled themselves We, 
the people. He said that he only wished for information. 

Mr. IREDELL answered, that it would be easy to satisfy 
the gentleman; that the style, We, the people, was not to 
be applied to the members themselves, but was to be the 
style of the Constitution, when it should be ratified in their 
respective states. - 

Mr. JOSEPH TAYLOR. Mr. Chairman, the very 


wording of this Constitution seems to carry with it an 
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-assumed: power. We, the people, is surely an assumed 
--power...-Have they said, We, the delegates of the people? 
Tt-séems to me. that, when they met in Convention, they 
assumed more power than was given them. Did the people 
give them the power of using their name? — This power was 
inthe.people. They did not give it up to the members of 
the Convention. If, therefore, they had not this power, they 
assed it. It-is the interest of every man, who is a friend 
to liberty, to oppose the assumption of power as soon as 
ossible. I see no reason why they assumed this power. 
Matters may be carried still farther. This is a consolidation 
- of all the states. Had it said, We, the states, there would 
have been a federal intention in it. But, sir, it is clear that 
a consolidation is intended. Will any gentleman say that a 
consolidated government will answer this country? It is 
too. large. - The man who has a large estate cannot manage 
_it-with convenience. I conceive that, in the present case, 
a consolidated government can by no means. suit the cae 
of the people. The gentleman from Halifax (Mr. Davie) 
mentioned reasons for such a government. They have their 
weight, no doubt; but at a more convenient time we can 
show their futility. We see plainly that men who come 
from New England are different from us. They are igno- 
rant of. our. situation; they do not know the state of our 
country. .They cannot with safety legislate for us. I am 
astonished that the servants of the legislature of North 
Carolina.should go to Philadelphia, and, instead of speaking 
of :the state of North Carolina, should speak of the. people. 
1 wish to stop power as soon as possible ; for they may carry 
their assumption of power to a more dangerous length. I 
wish to know where they found the power of saying We, 
the people, and of consolidating the states. © 
. Mr. MACLAINE.. Mr. Chairman, I confess. myself as- 
tonished to hear objections to the preamble. They say that 
the delegates to the Federal. Convention. assumed. powers 
‘which were not granted them; that they ought not to have 
used the words. We, the people. That they were not the 
delegates of the people, is universally acknowledged. The 
Constitution is only a mere proposal. Had it-been binding 
on. us, there might be a reason for objecting. After they 
had finished the plan, they proposed that it should be 
recommended to the people-by the several state legislatures. 
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If the people approve of it, it becomes their act. Is not this 
merely a dispute about words, without any meaning what- 
ever? Suppose any gentleman of this Convention had 
drawn up this government, and we thought it a good one ; 
we might respect his intelligence and integrity, but it would 
not be binding upon us. We might adopt it if we thought 
it a proper system, and then it would be our act. Suppose 
it had been made by our enemies, or had dropped from the 
clouds; we might adopt it if we found it proper for our 
adoption. By whatever means we found it, it would be our 
act as soon as we adopted it. It is no more than a blank 
till it be adopted by the people. When that is done here, 
is it not the people of the state of North Carolina that do it, 
joined with the people of the other states who have adopted 
it? The expression is, then, right. But the gentleman 
has gone farther, and says that the people of New England 
are different from us. This goes against the Union alto- 
gether. They are not to legislate for us; we are to be 
represented as well as they. Such a futile objection strikes 
at all union. We know that without union we should not 
have been debating now. I hope to hear no more objections 
of this trifling nature, but that we shall enter into the spirit 
of the subject at once. 

Mr. CALDWELL observed, that he only wished. to 
know why they had assumed the name of the, people. 

Mr. JAMES GALLOWAY. Mr. Chairman, I trust we 
shall not take up more time on this point. I shall just make 
a few remarks on what has been said by the gentleman from 
fTalifax. He has gone through our distresses, and those of 
the other states. As to the weakness of the Confederation, 
we all know it. A sense of this induced the different states 
to send delegates to Philadelphia. They had given them 
certain powers ; we have seen them, they are now upon the 
table. The result of their deliberations is now upon the 
table also. As they have gone out of the line which the 
states pointed out to them, we, the people, are to take it up 
and consider it. The gentlemen who framed it have ex- 
ceeded their powers, and very far. They will be able, 
perhaps, to give reasons for so doing. If they can show us 
any reasons, we will, no doubt, take notice of them. But, 
on the other hand, if our civil and religious liberties: are. net 
secured, and proper checks provided, we have the power in 
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gentlemen: will permit us.to proceed. Sr 6 ae 
he:clerk.thén read the Ist-section of the Ist article. . - 
Mr.-CALDWELL. | Mr. Chairman, I am sorry to be 
objecting; ‘but I: apprehend that all the legislative powers 
granted by. this Constitution are not vested in a Congress 
consisting of the Senate and the House of Representatives, 
because the Vice-President. has a right to put a check on it. 
This is known to every gentleman in the Convention. How 
can all the legislative powers granted in that Constitution be 
vested in the Congress, if the Vice-President is to have a vote 
in-case the Senate is equally divided? . I ask for information, 
how it came to be expressed in this manner, when this power 
is given to the Vice-President. 
‘Mr. MACLAINE declared, that he did not know what 
the gentleman meant. = : 
~Mne CALDWELL said, that the Vice-President is made 
a part of the-legislative body, although there was an express 
declaration, that all the legislative powers: were -vested in 
the ‘Senate: and- House of Representatives, and that. he 
would: be: glad to know how these things consisted together. 
Mr. MACLAINE expressed’ great astonishment at the 
gentleman’s criticism. Fre observed, that the Vice-Presi- 
dent had only a casting vote in case of an equal division in 
the. Senate —,that a provision of this kind was to be found 
in all deliberative bodies — that.it was highly useful and ex- 
pedient — that it was by no means of the nature of a check 
which. impedes or arrests, but calculated to prevent the oper- 
ation of the government from being impeded — that, if the 
gentleman could show any legislative power to be given to 
any ‘but: the two:houses of Congress, his objection would be 
worthy of. notice. 5. 
Some other gentlemen said, they were dissatisfied with 
Mr. -Maclaine’s explanation — that the Vice-President was 
not..a mentber of the Senate, but an officer of the. United 
States, and yet-had a legislative power, and that it appeared 
to. them inconsistent — that it would have been more. proper 
to have given the casting vote to the President... 
_: His excellency, Gov. JOHNSTON, added to Mr. .Mac- 
laine’s reasoning, that it ‘appeared to him a very good and 
Be aon —that, if one of the Senate was to be ap- 
pointed Vice-President, the state which he represented: would 


our ownhands: to do with it as we think. proper. I hope 


ma 
3 
3 
oH 
a 
if 

? 


Macwatne.] NORTH CAROLINA, 24 


either lose a vote if he was not permitted to vote on every 
occasion, or if he was, he might, in some instances, have two 
votes —that the President was already possessed of the 
power of preventing the passage ofa law by a bare majority ; 
yet laws were said not to be made by the President, but by 
the two houses of Congress exclusively. 

Mr. LENOIR. Mr. Chairman, | have a greater objec- 
tion on this ground than that which has just been mentioned. 
] mean, sir, “the legislative power given to the President 
himself. It may be admired by some, but not by me. He, 
sir, with the Senate, is to make treaties, which are to be the 
supreme law of the land. This is a legislative power given 
to the President, and implies a contradiction to that part 
which says that all Icgislative power is vested in the two 
houses. 

Mr. SPAIGHT answered, that it was thought better 
to put that power into the hands of the senators as rep- 
resentatives of the states— that thereby the interest of 
every state was equally attended to in the formation of trea- 
ties — but that it was not considered as a legislative act 
at all. 

Mr. IREDELL. Mr. Chairman, this is an objection 
against the inaccuracy of the sentence. I humbly conceive 
it will appear accurate ou a due attention. After a bill is 
passed by both houses, it is to be shown tothe President. 
Within a certain time, he is to return it. If he disapproves 
of it, he is to state his objections in writing ; and it depends 
on Conzress afterwards to say whether it shall be a law or 
not. Now, sir, 1 humbly apprehend that, whether a law 
passes by a bare majority, or by two thirds, (which are re- 
quired to concur after he shall have stated objections,) what 
gives active operation to it is, the will of the senators and . 
representatives. The President has no power of legislation. 
If he does not object, the law passes by a bare majority; and 
if he objects, it passes by two thirds. His power extends 
only to cause it to be reconsidered, which secures a greater 
probability of its being good. As to his power with respect 
to treaties, I shall offer my sentiments on it when we come 
properly to it. 

Mr. MACLAINE intimated, that if any gentleman. was 
out of order,* it was the gentleman from Wilkes (Me. be 


* Something had been said about order, which was not distinctly heard. 
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noir) — that treaties were the supreme law of the land in 
all countries, for the most obvious reasons — that laws, or 
legislative acts, operated upon individuals, but that treaties 
acted upon states — that, unless they were the supreme law 
of the land, they could have no validity at all—that the 
President did not act in this case as a legislator, but rather 
in his executive capacity. 

Mr. LENOIR replied that he wished to be conformable 
to the rules of the house ; but he still thought the President 
was possessed of legislative powers, while he could make 
treaties, joined with the Senate. 

Mr. IREDELL. Mr. Chairman, I think the gentleman 
is in order. When treaties are made, they become as valid 
as legislative acts. I apprehend that every act of the gov- 
ernment, legislative, executive, or judicial, if in pursuance 
of a constitutional power, is the law of the land. ‘These dif- 
ferent acts’ become the acts of the state by the instrumen- 
tality of its officers. When, for instance, the governor of 
this state grants a pardon, it becomes the law of the land, 
and is-valid. Every thing is the law of the land, let it 
come from what power it will, provided it be consistent with 
the Constitution. 

Mr. LENOIR answered, that that comparison did not 
hold. 

Mr. IREDELL continued. If the governor grants a par- 
don, it becomes a law of the land. Why? Because he has 
power to.grant pardons by the Constitution. Suppose this 
Constitution is adopted, and a treaty made ; that treaty is 
the law of the land. Why? Because the Constitution grants 

' the power of making treaties. 


Several members expressed dissatisfaction at the inconsistency (as they 
- conceived it) of the expressions, when — 


Mr. JAMES GALLOWAY observed, that their obser- 
vations would be made more properly when they come 
to that clause which gave the casting vote to the Vice-Presi- 
dent, and the qualified negative to the President. 

The first three clauses of the 2d section read. 

Mr. MACLAINE. Mr. Chairman, as many objections 
have been made to biennial elections, it will be necessary to 
obviate them. I beg leave to state their superiority to an- 
nual elections, Our elections have been annual for some 
years. People are apt to be attached to old customs. An- 
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nual elections may be proper in our state governments, but 
not in the general government. The seat of government is 
at aconsiderable distance; and in case of a disputed election, 
it would be so long before it could be settled, that the state 
would be totally without representation. There is another 
reason, still more cogent, to induce us to prefer biennial to 
annual elections. The objects of state legislation are narrow 
and confined, and a short time will render a man sufficiently 
acquainted with them; but those of the general government 
are infinitely more extensive, and require a much longer time 
to comprehend them. ‘The representatives to the general 
government must be acquainted not only with the internal 
situation and circumstances of the United States, but also 
with the state of our commerce with foreign nations, and 
our relative situation to those nations. They must know 
the relative situation of those nations to one another, and be 
able to judge with which of them, and in what manner, our 
commerce should be regulated. These are. good reasons to 
extend the time of elections to two years. I believe you 
remember, — and perhaps every member here remembers, — 
that this country was very happy under biennial elections. 
In North Carolina, the representatives were formerly chosen 
by ballot biennially, It was changed under the royal gov- 
ernment, and the mode pointed out by the king. Notwith- 
standing the contest for annual elections, perhaps biennial 
elections would still be better for this country. Our laws 
would certainly be less fluctuating. 

Mr. SHEPPERD observed, that he could see no pro- 
priety in the friends of the new system making objections, 
when none were urged by its opposers; that it was very 
uncommon for a man to make objections and answer them 
himself; and that it would take an immense time to men- 
tion every objection which had been mentioned in the 
country.: , : 

Mr. MACLAINE. It is determined already by the Con- 
vention to debate the Constitution section by section. - Are 
we then to read it only? Suppose the whole of it is to be 
passed over without saying any thing; will not that amount 
to a dead vote? Sir, f am a member of this Convention; 
and if objections are made here, I will answer them to the 
best of my ability.. If I see gentlemen pass by in silence 
such parts as they vehemently decry out of doors, or such 
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answer them also. 7 
’ After somie desultory conversation, Mr. WILLIE JONES 
observed, that he would easily put the friends of the Con- 


stitution “in a way of discussing it. Let-one of them, said _ 


lie, make objections and another answer them. 
“Mr. DAVIE. Mr. Chairman, I hope that reflections of 
"a personal nature will be avoided as much as possible. What 
is there in this business should make us Jealous of each 
~ other? We are all come hither to serve one common cause 
of one country. Let us go about it openly and amicably. 
There is no necessity for the employment of underhanded 
means. Let every objection be made. Let us examine the 
plan of government submitted to us thoroughly. Let us 
deal’ with each other with candor. I am sorry to see, so 
rhuch impatiénce so early in the business. 
-*Mr. SHEPPERD answered, that he spoke only because 
he was averse: to: unnecessary delays, and that he had no 
fmesse or design at all, = 
Mr. RUTHERFORD wished the system to be thoroughly 
‘discussed. He hoped that he should be excused in making 
a few observations, in the Convention, after the commit- 
tee rose, and that he trusted gentlemen would make no 
teflections. . “3 
+» Mr. BLOODWORTH declared, that every gentleman 
had‘ a right to make objections in both cases, and that he 
"was sofry to hear reflections made. 
''Mr..GOUDY. Mr. Chairman, this clause of taxation 
will give an advantage to some statés over the others. It 
will be oppressive to the Southern States. Taxes are equal 
‘to-our representation. To augment our taxes, and increase 
_ our burdens, our negroes are to be represented. If a ‘state 
has fifty thousand negroes, she is to send one representative 
_for them. _I wish not to be represented with negroes, espe- 
_ cially if it increasés my burdens. on eee 
Mr. DAVIE. Mr. Chairman, I will endeavor to obviate 
what the gentleman last up said. I wonder to see gentle- 
men’ so precipitate and hasty on a subject of such awful 
importance. It ought to be considered, that some of us are 
slow of ‘apprehension, or not having those quick conceptions, 
and luminous understandings, of which other gentlemen may 
be possessed. The gentleman “does not wish to be repre- 


n8"have’ béen loudly complained of in the country,I  ; 
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sented with negroes.” This, sir, is an unhappy species of 
population; but we cannot at present alter their situation. 
The Eastern States had great jealousies on this subject. 
They insisted that their cows and horses were equally en- 
titled to representation ; that the one was property as well 
as the other. It became our duty, on the other hand, to 
acquire as much weight as possible in the legislation of the 
Union ; and, as the Northern States were more populous in 
whites, this only could be done by insisting that a certain 
proportion of our slaves should make a part of the computed 
population. It was attempted to form a rule of representa- 
tion from a compound ratio of wealth and population; but, 
on consideration, it was found impracticable to determine 
the comparative value of lands, and other property, in so ex- 
tensive a territory, with any degree of accuracy ; and popu- 
lation alone was adopted as the only practicable rule or 
criterion of representation. It was urged by the deputies 
of the Eastern States, that a representation of two fifths 
would be of little utility, and that their entire representation 
would be unequal and burdensome —that, in a time of war, 
slaves rendered a country more vulnerable, while its defence 
devolved upon its free inhabitants. On the other hand, we 
insisted that, in time of peace, they contributed, by their 
labor, to the general wealth, as well as other members of the 
community — that, as rational beings, they had a right of 
representation, and, in some instances, might be highly use- 
ful in war. On these principles the Eastern States gave the 
matter up, and consented to the regulation as it has been 
read. I hope these reasons will appear satisfactory. It is 
the same rule or principle which was proposed some years 
ago by Congress, and assented to by twelve of the states. 
It may wound the delicacy of the gentleman from Guilford, 
(Mr. Goudy,) but I hope he will endeavor to accommodate 
his feelings to the interest and circumstances of his country. 

Mr. JAMES GALLOWAY said, that he did not. object 
io the representation of negroes, so much as he did to the 
fewness of the number of representatives. He was surprised 
how we came to have but five, including those intended to 
represent negroes. That, in his humble opinion, North 
Carolina was entitled to that number independent of the 
negroes. 


Mr. SPAIGHT endeavored to satisfy him, that the Con- 
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vention: had:no rule to go by in-this case — that they could 
riot -préceed upon’ the ratio mentioned in ‘the Constitution 
till’ the. enumeration of the people was made — that some 
states had ‘madé a-return to-Congress of their numbers, and 
others had “not — that: it was mentioned that we had had 
time,-but made no retura—that the present. number was 
only temporary.— that in three years the actual census would 
be taken, and our. number of representatives regulated: ac- 
cordingly. Se ee ee 
»'His-excellency, Gov. JOHNSTON, was perfectly satis- 
fied with the temporary number. He said that it could 
not militate against the people of North Carolina, because 
they paid in proportion; that no great inconvenience could 
happen, in three years, from their paying less than their full 
proportion; that they were not very flush of money, and that 
he hoped. for better times in. the course of three years. 


~The rest of the 2d section ' reads °° 9 

Mr. JOSEPH TAYLOR objected to:the ‘provision»made 
for impeaching. He urged that there could -be no-security 
from it, as the persons accused were triable by-the Senate, 
who were a part of the legislature themselves; that, while 
men were fallible, the senators were liable to errors, especially 
in a case where they were concerned themselves. 

Mr. IREDELL. Mr. Chairman, I was going to observe 
that this clause, vesting the power of impeachment in the 
House ‘of Representatives, is one of the greatest securities 
for a due execution of all public offices. Brey government 
requires: it: Every man ought to be amenable for his con- 
duct, and there are-no persons so proper to complain of the 
public officers as the representatives of the people at large. 
‘The representatives of the people know the feelings of: the 
peopleat large, and will be ready enough to make: com- 
plaints.‘ If this power were not provided, the consequences 
thight be fatal. It will .be not only the means‘of. punishing 
misconduct, but it will prevent misconduct. A man in pub- 
fie office who knows that there is no tribunal to punish him, 
may be ready to deviate from his duty; but if he ‘knows 
there ‘isa tribunal for that purpose, although he may be a 
mati of’ ‘no principle, the very terror of punishment will per- 
Naps deter ‘him. I beg leave to mention that every man has 
a right to express his opinion, and point out any part of the 
Constitution “which ‘he either thinks defective; or has -heard 
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represented to be so. What will be the consequence if they 
who have objections do not think proper to communicate 
them, and they are not to be mentioned by others? Many 
gentlemen have read many objections, which perhaps have 
made impressions on their minds, though they are not com- 
municated to us. I therefore apprehend that the member 
was perfectly regular in mentioning the objections made out 
of doors. Such objections may operate upon the minds of 
gentlemen, who, not being used to convey their ideas in 
public, conceal them out of diffidence. 

Mr. BLOODWORTH wished to be informed, whether 
this sole power of impeachment, given to the House of Rep- 
resentatives, deprived the state of the power of impeaching 
any of its members. 

Mr. SPAIGHT answered, that this impeachment ex- 
tended only to the officers of the United States — that it 
would be improper if the same body that impeached had 
the power of trying —that, therefore, the Constitution had 
wisely given the power of impeachment to the House of 
Representatives, and that of trying impeachments to the 
Senate. 

Mr. JOSEPH TAYLOR. Mr. Chairman, the objection 
is very strong. If there be but one body to try, where are 
we? If any tyranny or oppression should arise, how are 
those who perpetrated such oppression to be tried and pun- 
ished? By a tribunal consisting of the very men who assist 
in such tyranny. Can any tribunal be found, in any com- 
munity, who will give judgment against their own actions ? 
Is it the nature of man to decide against himself? I am 
obliged to the worthy member from New Hanover for assist- 
ing me with objections. None can impeach but the repre- 
sentatives; and the impeachments are to be determined by 
the senators, who are one of the branches of power. which 
we dread under this Constitution. 

His excellency, Gov. JOHNSTON. Mr. Chairman, the 
worthy member from Granville surprises me by his objection. 
It has been explained by another member, that only officers 
of the United States were impeachable. I never knew any 
instance of a man being impeached fora legislative act; nay, 
I never heard it suggested before. No member of the House 
of Commons, in England, has ever been impeached. before 
the Lords, nor any lord, for a legislative misdemeanor. A 
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represéntative:is answerable to.no power but his constituents. 
‘Ye is-accountable-to.no being under heaven but the people 


who-dppointed -him. ‘ oe, 
«Mr. TAYLOR ‘replied, that it new appeared to him in a 
still: worse light.than-before. on Pe i 
"-My. BLOODWORTH observed, that as this was a Con- 
stitution for the United States, he should not have made the 
observation he did, had the subject not been particularly 
mentioned — that the words “sole power of impeachment ” 
were so general, and might admit of such a latitude of con- 
struction, as to extend to every legislative member upon the 
continent, so as to preclude the representatives of the dif- 
ferent states from impeaching. 

Mr. MACLAINE. Mr. Chairman, if I understand the 
gentleman rightly, he means that Congress may impeach all 
the people or officers of the United States. If the gentle- 
man will attend, he will see that this isa government for 
confedcrated ‘states; that, consequently, it can ‘never inter- 
meddle-where no power is given. 1 confess can see no more 
reason to fear in this case than from our own: General As- 
sembly. A power is given to our own state Senate to try 
impeachments. Is it not necessary to point out some tribu- 
nal to try great offences? Should there not be some mode 
of punishment for the offences of the officers of the general 
government? Is it not: necessary that such officers should 
be: kept: within proper bounds? The officers of the United 
States.are-excluded from offices of honor, trust, or profit, 
under the United States, on impeachment for, and convic- 
tion of, high crimes and misdemeanors. This..is certainly 
necessary... This exclusion from offices is harmless in com- 
parison with the regulation. made, in similar cases, in our own 
government. Here it is expressly provided how far the 
punishment shall extend, and that it shall extend:no farther. 
On the contrary, the limits are not marked in our own Con- 
Stitution; and the punishment may be extended too.far. I 
believe it is‘a certain-and known fact, that members of the 
legislative body are never, as such, liable to impeachment, 
but are punishable by law for: crimes and misdemeanors in 
their personal capacity. For instance; the: members of As- 
sembly are not liable: to impeachment;. but;:like other people, 
are amenable to the law: for crimes and: misdemeanors: com- 
mitted as individuals. «But :in Congress, a member of either 
house can be no officer. Ane 
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t Gov. JOHNSTON. Mr. Chairman, I find that making 
| objections is useful. [ never thought of the objection made. 
¥ by the member from New Hanover. I never thought’ that 
1 impeachments extended to any but officers of the United 
_ States. When you look at the judgment to be given on im- 
F peachments, you will see that the punishment goes: no ‘far- 
ther than to remove and disqualify civil officers of the United 
States, who shall, on impeachment, be convicted of high 
misdemeanors. Removal from office is the punishment — 
to which is added future disqualification. How could a man 
be removed from office who-had no. office? An officer of 
this state is not liable to the United States. Congress could 
' not disqualify an officer. of this state. ‘No body. can::dis- 
| qualify, but that body which creates.. We. have: nothing. to 
apprehend from that article. We are perfectly secure ‘as: to 
this point. I should laugh at any judgment they should give 
against any officer of our own. ae 
Mr. BLOODWORTH. From the complexion of the 
paragraph it appeared to me to be applicable only to officers 
of the United States; but the gentleman’s own reasoning 
convinces me that he is wrong. He says he would laugh. at 
them. Will the gentleman Jaugh when the extension of 
their powers takes place? It is‘only by our adoption they can 
have any power. ce ee ek 
Mr. IREDELL. Mf. Chairman, the argument of. the 
gentleman last up is founded upon misapprehension. Every 
article refers to its particular object. We must judge of ex- 
pressions from the subject matter concerning which they are 
used. The sole power of. impeachment. extends only ‘to 
objects of the Constitution. The Senate shall only. try.im- 
peachments arising under the Constitution. - In.-order:to 
confirm and illustrate that position, the gentleman who spoke ~ 
before explained it in a manner perfectly’satisfactory to-my 
apprehension — “ under this Constitution.” What ‘is ;the 
meaning of these words? They signify those arising. under. 
the government of the United States. When this govern- 
ment is adopted, there will be two governments to whith we - 
shall owe obedience. ‘To the government of the Union, in: 
certain defined.cases— to our own state government. in every 
other case. .If the general government. were. to disqualify 
me fromany office which I -held-in North Carolina -undet. its. 
laws; | would refer to--the Constitution,: and::say: thi 
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violated .it;. as. it only extended. to officers of the United = 
_,Mr.-BLOODWORTH. The penalty is only removal 
from: office... It-does not mention from what office. I do 
. mot see any thing in the expression that convinces me that- 
I -was mistaken.. I still consider it in the same light. : 
_..Mr. PORTER wished to. be informed, if every officer, © 
who was.a creature of that Constitution, was to be tried by ; 
the Senate — whether such officers, and those who had com- 
plaints. against them, were to-go from the extreme parts ; 
of the continent to the seat of government, to adjust dis- © 
:putes. ; i 
: Mr.. DAVIE answered, that impeachments were confined 
to cases under the Constitution, but did not descend to petty 
offices ; that if the gentleman meant that it would be trouble- 
_some.and inconvenient to recur to the. federal courts in case 
_ of .oppressions by officers, and -to-carry witnesses such great 
distances,. he .would. satisfy the gentleman, that Congress 
_ would. remove such inconveniences, as they had. the power 
of.appointing inferior tribunals, where such disputes would 
betried. oe 0 
Myr. J. TAYLOR. Mr. Chairman, I conceive that, if 
this Constitution be adopted, we shall have a large number 
of officers in North Carolina under the appointment of Con- 
gress. :We shall undoubtedly, for instance, have a great 
‘numberof tax-gatherers. If any of these officers shall do 
‘wrong, when we come to fundamental principles, -we find 
that..we have.no way to punish them but by going to Con- 
.gress,at an. immense distance, whither we must carry our 
-witnesses.. Every gentleman must see, in these cases, that 
-oppressions will arise. I conceive. that they cannot be. tried 
‘elsewhere. I consider that. the Constitution will be ex- 
plained by the word “sole.” if they did not mean to retain 
‘a.general: power of impeaching, there was no-occasion for 
saying the “sole power.” I consider therefore that oppres- . 
sions will arise. _ [f lam oppressed, I must go.to the House 
of Representatives tocomplain. I consider that, when -man- 
‘kind are about to part with rights, they ought only to part 
-with those: rights which they can -with convenience relin- 
quish, and not-such as must involve them in distresses. 
- In answer.to Mr. ‘Taylor, Mr. SPAIGHT observed that, 
though the. power of Impeachment was given, yet-it did not 
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say that there was no other manner of giving redress — that 
it was very certain and clear that, if any man was injured 
by an officer of the United States, he could get redress by: a 
suit at law. 

Mr. MACLAINE. Mr. Chairman, I confess I never head 
before that a tax-gatherer was worthy of impeachment. | It 
is one of the meanest and least ‘offices. Impeachments: are 
only for high crimes and misdemeanors. If any one is in- | 
jured in his person or property, he can get redress by 
a suit at law. Why does the gentleman talk in this man- 
ner? It shows what wretched shifts gentlemen are driven 
to. I never heard, in my life, of such a silly objection. 
A poor, insignificant, petty officer ‘amenable ‘to Ampeach- 
ment! 

Mr. TREDELL. Mr. Charman: the objection: would be 
right if there was no other mode of punishing. But it is. 
evident that an officer may be tried by a court of common 
law. He may be tried in such a court for ‘common-law 
offences, whether impeached or not. As it is to be presumed 
that inferior tribunals will be constituted, there will be no 
occasion for going always to the Supreme Court, even in 
cases where the federal courts. have exclusive jurisdiction. 
Where this exclusive cognizance is not given. them, redress 
may be had in the common-law courts in the state; and 1 
have no doubt such regulations will be made as will put: it 
out of the power of officers to distress the people with 
impunity. 

Gov. JOHNSTON observed, that men who were in very 
high offices could not be come at by the ordinary course of 
justice ; but when called before. this high tribunal and con-: 
victed, they would be stripped of their dignity, and reduced. 
to the rank of their fellow-citizens, and then the courts, Of 
common law might proceed epuer Haein : 


‘ame, Fuly 95, 788.” 

The Convention met according to adjournment. ~~ ©. ‘ 
Mr. BATTLE in the chair. Ast article of the Sd sec?" 
tion read. 
Mr. CABARRUS wished to be informed of. a reas 
why the senators were to be elected for.so long a time." 
Mr. IREDELL. Mr: Chairman, I have waited ‘for : 
time in hopes that a gendeman better qualified: than‘ 
; 4 a 
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would explain this part: © Every objection to. every part 
of this Constitution ought :to be answered as fully as pos- 
siblé;sr 0 ee res a 
-- ] believe, sir, it was the general sense of all America, 
with :the exception only of one state, in forming their own 
state constitutions, that the legislative body should be divid- 
ed: into two: branches, in order that the people might have 
_a-double security. It will often happen that, in: a single 
body,.a bare majority will carry exceptionable and pernicious 
measures. ‘The violent faction of a party may: often form 
such a majority in a single body, and by that means the 
particular views or interests of a part of the community may 
be consulted, and those of the rest neglected or injured. Is 
_ there a single gentleman in this Convention, who has been 
a member of the legislature, who has not found the minority 
in the most important questions to be often right? Is there 
a manhere; who has been-in either house, who has not at 
some. times ‘found the most solid advantages from the codp- 
eration or opposition of the other? If a measure be right, 
which has: been approved of by.one branch, the ‘other will 
robably confirm it ; if it be wrong, it is fortunate that there 
is another branch to oppose or amend it. These principles 
probably formed one: reason for the institution of a Senate, 
in the form of government before us. Another arose from 
the peculiar ‘nature of that government, as connected with 
the government of the particular states. 

The general government will have the protection and 
management of the general interests of the United States. 
The local and. particular interests of the different states are 
left to their respective legislatures. All. affairs which con- 
cern’ this state only are to be determined by our represent- 
atives ‘coming from all parts of the state; all affairs which 
concern the Union at. large are to be determined by repre- 
sentatives coming from all parts of the Union. Thus, then, 
the general government is to be taken care of, and the state 
governments to be preserved. The former is dene by a nu- 
merous representation of the people of each state, in propor- 
tion:to its importance. The latter is effected by giving each 
state an equal representation in the Senate. ‘The people 
will be represented in one house, the state legislatures in the 
other... °: 9 | = Ps 9 pn Oe 

Many are of the opinion that the power of the Senate is 
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too great ; but I cannot think so, considering the great weight 
which the House of Representatives will have. Several rea- 
sons may be assigned for this. The House of Representatives 
will be more numerous than the Senate. They will represent 
the immediate interests of the people. ‘They will originate 
all mene bills, which is one of the greatest securities in any 
republican government. The respectability of their constitu- 
ents, who are the free citizens of America, will add great 
weight to the representatives ; for a power derived from the 
people is the source of all real honor, and a demonstration 
of confidence which a man of any feeling would be more 
ambitious to possess, than any other honor or any emolument 

whatever. ‘There is, therefore, always a danger of such a 
house becoming too powerful, and it is necessary to counter- 
act its influence by giving great weight and authority to the 
other. 1am warranted by well-known facts in my opinion 
that the representatives of the people at large will have more 
weight than we should be induced to believe from a slight 
consideration. 

The British government furnishes a very remarkable in- 
stance to my present purpose. In that country, sir, is a 
king, who is hereditary —a man, who is not chosen for his 
abilities, but who, though he may be without principles or 
abilities, is by birth their sovereign, and may impart the vices 
of his character to the government. His influence and 
power are 80 great, that the people would bear a great deal 
before they would attempt to resist his authority. He is 
one complete branch of the legislature — may make as many 
peers as he pleases, who are immediately members of another 
branch; he has the disposal of almost all offices in the king- 
dom, commands the army and navy, is head of the church, 
and has the means of corrupting a large proportion of the 
representatives of the people, who form the third branch of 
the legislature. The House of Peers, which forms. the 
second branch, is composed of members who are hereditary, 
and, except as to money bills, (which they are not allowed 
either to originate or alter,) hath equal authority with the 
other house. The members of the House of Commons, who 
are considered to represent the people, are elected for seven 
years, and they are chosen by a small proportion of the peo- 
ple, and, I believe I may say, a large majority of them by 
actual corruption. Under these circumstances, one would 


40 DEBATES. , [Irepeu, 


suppose their influence, compared to that of the king and the 
lords, was very inconsiderable. But the fact 1s, that they have, 
by degrees, increased their power to an astonishing degree, 
and, when they think proper to exert it, can command 
almost any thing they please. This great power they enjoy, 
by having the name of representatives of the péople, and the 
exclusive right of originating money bills. What authority, 
then, will our representatives not possess, who will really 
represent the people, and equally have the right of originat- 
ing money bills ? ; 

_ The manner in which our Senate is to be chosen gives us an 
additional security. Our senators will not be chosen by a 
king, nor tainted by his influence. They are to be chosen 
by different legislatures in the Union. Each is to choose 
two. It is to be supposed that, in the exercise of this power, 
the utmost prudence and circumspection will be observed. 
We may presume that they will select two of the most 
respectable men in the state, two men who had given the 
strongest proofs of attachment to the interests of their country. 
The senators are not to hold estates for life in the legisla- 
ture, nor to transmit them to their children. Their families, 
friends, and estates, will be pledges for their fidelity to their 
country. Holding no office under the United States, they 
will be under no temptation of that kind to forget the 
interest of their constituents. There is every probability 
that men elected in this manner will, in general, do their 
duty faithfully. It may be expected, therefore, that they 
will cooperate in every laudable act, but strenuously resist 
those of a contrary nature. To do this to effect, their sta- 
tion must have some permanency annexed to it. 

As the representatives of the people may probably be more 
popular, and it may be sometimes necessary for the Senate 
to prevent factious measures taking place, which may be 
highly injurious to the real interests of the public, the Senate 
should not be at the mercy of every popular clamor. Men 
engaged in arduous affairs are often obliged to do thing 
which may, for the present, be disapproved of, for want of 
full information of the case, which it is not in every man’s 
power immediately to obtain. In the mean time, every one 
is eager to judge, and many to condemn; and thus many 
an action is for a time unpopular, the true policy and justice 
of which afterwards very plainly appear. These observa- 
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tions apply even to acts of legislation concerning domestic 
olicy: they apply much more forcibly to the case of foreign 
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negotiations, which will form one part of the business of the 


Senate. I hope we shall not be mvolved in the labyrinths 


of foreign politics. But it is necessary for us to watch the 
conduct of European powers, that we may be on our defence, 
and ready in case of an attack. All these things will re- 
guire a continued attention ; and, in order to know whether 
they were transacted rightly or not, it must take up a con- 
siderable time. 

A certain permanency in office is, in my opinion, useful 
for another reason. Nothing is more unfortunate for a na- 
tion than to have its affairs conducted in an irregular man- 
ner. Consistency and stability are necessary to render the 
laws of any society convenient for the people. If they were 
to be entirely conducted by men liable to be called away 
soon, we might be deprived, in a great measure, of their 
utility; their measures might be abandoned before they were 
fully executed, and others, of a less beneficial tendency, sub- 
stituted in their stead. ‘The public also would be deprived 
of that experience which adds so much weight to the great- 
est abilities. age 

The business of a senator will require a great deal of, 
knowledge, and more extensive information than can ‘be 
acquired in a short time. This can be made evident by 
facts well known. I doubt not the gentlemen of this house, 
who have been members of Congress, will acknowledge that 
they have known several instances of men who were: mem- 
bers of Congress, and were there many months before they 
knew how to act, for want of information of the real state 
of the Union. The acquisition of full information of this 
kind must employ a great deal of time; since a general 
knowledge of the affairs of all the states, and of the relative 
situation of foreign nations, would be indispensable. Re- 
sponsibility, also, would be lessened by a short duration ;: for 
many useful measures require a good deal of time, and.con- 
tmued operations, and no man should be answerable for the 
ill success of a scheme which was taken out of his hands"by 
others. - mee 

For these reasons, I hope it will appear that six years are 
not too long a duration for the Senate. I hope, also, it will 
be thought that, so far from being injurious to the ‘liberties 
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and. interest of the public, it will form an additional security 
to both, especially when the next clause is taken up, by 
which we shall see that one third of the Senate is to go out 
every second year, and two thirds must concur in the most’ 
important cases; so that, if there be only one honest man 
among the two thirds that remain, added to the one third 
which has recently come in, this will be sufficient to prevent 
the rights of the people being sacrificed to any unjust ambi- 
tion of that body. 

I was in hopes some other gentleman would have ex- 
plained this paragraph, because it introduces an entire change 
in our system; aud every change ought to be founded on good 
reasons, and those reasons made plain to the people. Had _ 
my abilities been greater, I should have answered the objec- 
tion better. I have, however, done it in the best manner in 
my power, and. I hope the reasons I have assigned will be 
satisfactory to the committee. 

Mr. MACLAINE. Mr. Chairman, a gentleman yester- 
day made some objections to the power of the Vice-Presi- 
dent, and insisted that he was possessed of legislative powers; 
that, in case of equality of voice in the Senate, he had the 
deciding vote, and that of course he, and not the Senate, 
degislated. I confess I was struck with astonishment at such 
an objection, especially as it came from a gentleman of 
character. As far as my understanding goes, the Vice-Presi- 
dent is to have. no acting part in the Senate, but a mere 
casting vote. In every other instance, he is merely to pre- 
side in the Senate in order to regulate their deliberations. 
I think there is no danger to be apprehended from him in 
particular, as he is to be chosen in the same manner with 
the, President, and therefore may be presumed to possess a 
great share of the confidence of all the states. He has been 
called a useless officer. I think him very useful, and I think 
the objection very trifling. It shows the uniform opposi- 
tion gentlemen are determined to make. It is very easy to 
cavil at the finest government that ever existed. 

Mr. DAVIE. Mr. Chairman, I will state to the commit- 
tee the reasons upon which this officer was introduced. | 
had the honor to observe to the committee, before, the causes 
of the particular formation of the Senate — that it was owing, 
with other reasons, to the jealousy of the states, and, par- 
ticularly, to the extreme jealousy of the lesser states of the 
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power and influence of the larger. members of the con- 
federacy. It was in the Senate that the several political 
interests of the states were to be preserved, and: where all 
their powers were to be perfectly balanced.. The. com- 
mercial jealousy between the Eastern and: Southern States 
had a principal share in this business. It might happen, in 
important cases, that the. voices would be equally divided. 
Indecision might be dangerous and inconvenient to the pub- 
lic. It would then be necessary to have some person who 
should determine the question as impartially as possible. 
Had the Vice-President been taken from the representation 
of any of the states, the vote of that state-would have been 


- under local influence in the second... It-is true. he: must” be 
chosen from some state; but, from the nature-of his-election 


and office, he represents no one ‘state in particular, but all: 


. the states. It is impossible that any officer could be chosen 


more impartially. He is, in consequence of his election, the 
creature of no. particular district or state, but the officer and 
representative of the Union. He must possess the con- 
fidence of the states in a very great degree, and consequent~ 
* be the most proper person to decide in-cases of this: kind. 
hese, I believe, are the principles ised weer the Conven- 
tion formed this officer. oe : 
6th clause of the 3d section read. raf 

Mr. JAMES GALLOWAY wished penilemen to alee 
their objections. That they must have made objections to 
it, and. that they ought to mention them here. 

Mr. JOHN BLOUNT said, that the sole power of im- 
peachment had been objected to yesterday, and that it was 
urged, officers were to be carried from the farthest : parts -of 
the states to the seat of government. . He wee to: know if 
gentlemen were satisfied. as 

Mr. MACLAINE. Mr. Chairman, I — no aalivatia 
to get up a second time, but some.gentlemen think. this. sul 
ject ought to be taken notice of: --I recollect. it-was. men 
tioned by one gentleman, that petty ‘officers might be-ina: 
peached. It appears to me;. su, to be the most horrid 
ignorance to suppose that every officer, however trifling hig 
office, is. to be impeached for every petty offence ; and: that 
every man, who should be injured by such petty: office 
could get no redress but by: this. mode. of impea 
the seat of government, at the distance of- several 
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mniles,:- Whither he would’be-obliged to summon a great num- 
ber of witnesses. I hope every gentleman in this commit- 
tee must’ see ‘plainly that impeachments cannot extend to 
inferior officers of the United States.’ Such a construction 
cannot be supported'without a departure from the usual and 
well-known practice both in England and America. But 
this*clause empowers the House of Representatives, which is 
the grand inquest of the Union at large, to bring great 
offenders to justice. It will be a kind of state trial for high 
crimés* and misdemeanors. J remember it was objected 
yesterday, that the House of Representatives had the sole 
power of impeachment. The word “sole” was supposed 
to be so-extensive as to include impeachable offences against‘ 
particular states. Now, for my part, I can see no impro- 
priety in the expression. ‘The word relates to the general 
objects of the Union. It can only refer to offences against 
the’ United States ; nor‘can it be tortured so as to have any 
other meaning, . without a perversion of the usual’ meaning 
of language. The’ House of Representatives is to have’ the 
sole: power of impeachment, and the Senatethe sole power 
of trying, And here is a valuable provision, not to be found 


in other governments. . 
In England, the Lords, who try impeachments, declare 
solemnly, upon honor, whether the persons impeached be 
guilty or not. But here the senators are on oath. This is 
a: very happy security. . It is further provided, that, when 
the President is tried, (for ‘he is also liable to be impeached,) 
the chief justice shall preside in the Senate; because it 
might be. supposed that the Vice-President might be con- 
nected, together with the President, in the same crime, and 
would: therefore be an improper person to judge him: It 
would: be improper for another reason. On the removal of 
the President from office, it devolves on the Vice-President. 
This being the'case,'if the Vice-President should be judge, 
might he not look at the office of President, atid endeavor to 
influence the Senate against him? This is a most excellent 
_ caution. It has been objected by some, that the’ President 
is ‘in no danger from a trial by the Senate, because he does 
nothing without its concurrence: It is ‘true, he is expressly 
restricted not to make treaties without the concurrence of 
two thirds of: the senators’ present, iior appoint officers with- 
out the concurrence of the ‘Senate, (not réquiring two thirds.) 
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The concurrence of all the senators, .however,. is not: re- 
quired in either of those cases... They may be all present 
when he is impeached, and. other senators in the, mean. time 
introduced. ‘The chief justice, we ought to presume, would 
not countenance. a collusion. One dissenting person might 
divulge their misbehavior. Besides, he is impeachable for 
his own misdemeanors, and as to their concurrence with him; 
it might be effected by misrepresentations of his own, in 
which case they would be innocent, though he be guilty. 1 
think, therefore, the Senate a very proper body to try him. 
Notwithstanding the mode pointed out for impeaching and 
trying, there is not a single officer but may be tried and - 


indicted at common law ; for it is provided, that a.judgment, 


in cases of impeachment, shall not extend farther’ than..to. 
removal from office, and’ disqualification to. hold. and enjoy 
any office of honor, trust, or profit, under the United States ; 


- but the party convicted shall, nevertheless, be liable and 


subject to indictment, trial, judgment, and punishment, ac- 
cording to law. ‘Thus you find that no offender can escape 
the danger of punishment. Officers, however, cannot be 
oppressed by an unjust decision of a bare majority ; for. it 
further provides, that no person shall be convicted without 
the concurrence of two thirds. of the members. present; so 
that those gentlemen who formed this government have been. 
particularly careful to distribute every part of it as equally 
as possible. As the government is solely instituted for the 
United States, so the power of impeachment only extends 
to officers of the United States. The gentleman who is so 
much afraid of impcachmient by the federal legislature, is 
totally mistaken in his principles. . a 
Mr. J. TAYLOR. Mr. Chairman, my apprehension is, 


that this clause is connected with the other, which gives the 


sole power of impeachment, and is very.dangerous. When. | 
I was offering an objection to this. part,-I observed. that.it 

was supposed by some, that no impeachments could.be pre- 
ferred but by the House of Representatives.. I concluded 
that perhaps the collectors of the United States, or gatherers. 
of taxes, might impose on. individuals in this country, and 
that these individuals might think it too great a distance.to 
go to the seat of federal government to get redress, and would. 
therefore be injured with impunity. I observed that there: 
were some gentlemen, whose “abilities are’ great, who.cc 


46 :. DEBATES. | Macuareg. 


strue it in a different manner. They ought to be kind 
enough to carry their construction not to the mere letter, but 
to the meaning. I observe that, when these great men are 
met in Congress, in consequence of this power, they will 
have the power of appointing all the officers of the United 
States. My experience in life shows me that the friends of 
the members of the legislature will get the offices. ‘These 
senators and members of the House of Representatives will 
Appoint their friends to all offices. ‘These officers will be 
great men, and they will have numerous deputies under 
them. The receiver-general of the taxes of North Carolina 
must be one of the greatest men in the country. Will he 
come to me for his taxes? No. He will send his deputy, 
who will have special instructions to oppress me. How am 
Ito be redressed? I shall be told that I must go to Con- 
gress, to get him impeached. This being the case, whom 
am I to impeach? A friend of the representatives of North 
Carolina. For, unhappily for us, these men will have too 
much weight for us; they will have friends in the govern- 
ment who will be inclined against us, and thus we may be 
oppressed with impunity. 

_ [ was sorry yesterday to hear personal observations drop 
from a gentleman in this house. If we are not of equal 
ability with the gentleman, he ought to possess charity to- 
wards us, and not lavish such severe reflections upon us in 
such a declamatory manner. 

These are considerations I offer to the house. ‘These op- 
pressions may be committed by these officers. I can see no 
mode of redress. If there be any, let it be pointed out. 
As to personal aspersions, with respect to me, I despise them. 
Let him convince me by reasoning, but not fall on detraction 
or declamation. 

Mr. MACLAINE. Mr. Chairman, if I made use of any 
asperity to that gentleman yesterday, I confess I am sorry for 
it. > It was: because such an observation came from a gentle- 
man of his profession. Had it come from any other gentle- 
man in this Convention, who is not of his profession, | 
should not be surprised. But I was surprised that it should 
come from a gentleman of the law, who must know the con- 
trary perfectly well. If his memory had failed him; he might 
have known by consulting his library. His books would 
have told him that no petty officer was ever impeachable. 
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~ When such trivial, ill-founded objections were advanced, by 

~ persons who ought to know better, was it not sufficient to ir- 

' ritate those who were determined to decide the question by 
a regular and candid discussion? . ae 
Whether or not there will be a receiver-general-in North. 

Carolina, if we adopt the Constitution, } cannot-take upon 

myself to say. 1 cannot say how Congress will collect. their - 

money. It will depend upon laws hereafter to be made. 

These laws will extend to other states as well as to us. 

Should there be a receiver-general in North Carolina, he 

certainly will not be authorized to oppress the people. His 

deputies can have no power.that he could not have himself. 

| As all collectors and other officers will be’ bound:- to. act -ac- 

- cording to law, and will, in all probability, be. obliged to give 
security for their conduct, we may expect they will not:dare 

! to oppress. The gentleman has thought proper to lay it 

' down as a principle, that these receivers-general will give 

|. special orders to their deputies to oppress the people. ‘The 

| President is the superior officer, who is to see the laws put 

+ in execution. . He is amenable for any maladministration in 

_ his office. Were it possible to suppose: that the . President 

{ should give wrong instructions to his deputies, whereby the 

~ citizens would be distressed, they would. have redress in: the 

ordinary courts of common Jaw. But, says he, parties ‘in- 

jured must go to the seat of government of the United States, 
and get redress there. I do not think it will be necessary. 
to go to the seat of the general government for that purpose. 

No persons will be obliged to attend there, but on extraordi- 

4 nary occasions; for Congress will form regulations so as. to 

render it unnecessary for the inhabitants to. go thither, ‘but 

on such occasions. pee Ge Cone 

' My reasons for this conclusion are these:: 1 look upon. it 
as the interest of all the people of America, except: those: ini * 

§ the vicinity of the seat of government, to make laws as. easy. 
as possible for the people, with respect:to-local attendance... 

‘They will not agree to drag their citizens unnecessarily: six 

or seven hundred miles from their homes. . This would. be 

equally inconvenient to all. except-those in the vicinity of. 
the seat of government, and. therefore will be prevented... 

But, says the gentleman from Granville, what: redress have’ 

we when we go to that place? ‘These great: officers. will 

the: friends of the representatives of North: Carolina.::.:J 
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possible: they may, or they may not. They have the power 
- to appoint officers for each state from what place they please. 
Tt is. probable. they. will. appoint them out of the state. in 
which they are to act. . I will, however, admit, for the sake 
of argument, that those . federal officers who will be guilty 
-ef misdemeanors in this state will be near relations of the 
representatives and senators of North Carolina. What then ? 
Are they to-be tried by them only? ‘Will they be the near 
friends of the senators and representatives of the other states ? 
If not, his objection gocs for nothing. I do not understand 
what he says about detraction and declamation. My char- 
acter. is well known. I am nodeclaimer; but when I sec a 
gentleman, ever so respectable, betraying his trust to the 
public, I will publish it loudly; and I say this is not detrac- 
tion or declamation. - ae . 
.. Gov. JOHNSTON. Mr. Chairman, impeachment. is very 
different in its nature from what the learned gentleman from 
Granville supposes it to be. If an.officer commits an offence 
against an individual, he is amenable: to the courts of: law. 
Hf he commits crimes against the. state, he may be mdicted 
and punished. Impeachment. only extends to high crimes 
and misdemeanors in a public office. It is a mode of trial 
pointed out for great misdemeanors against the public. But 


I think neither. that gentleman nor any other person need | 


be. afraid that officers who commit oppressions will pass with 
impunity. It is not to be apprehended that such officers 
will be tried. by their cousins-and friends. Such cannot be 
on the jury at. the trial of. the cause ; it being,a principle of 
 law-that no: person interested in: a.cause, or who is.a rela- 
tion of the party, can be a juror in it. This is the light. in 
which it strikes me. Therefore the objection of the gentle- 
man..from Granville must necessarily fall to the ground on 
that principle: fe Sine 3 
Mr. MACLAINE.. Mr. Chairman; I must obviate some 
objections: which have been made. _ It was said, by way of 
argument, that they could impeach and remove any officer, 
-whether.of the United States or any particular state... This 
was suggested by the gentleman from New Hanover. Noth- 
ing appears to me more unnatural than. such a. construction. 
‘Fhe Constitution says,. in one place, that the House of Rep- 
resentatives shall have the sole power of impeachment. In 
the: clauses: under debate, it provides that the Senate shall 
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have the sole power to try all impeachments, and _ then ‘sub- 
joins, that judgment, in cases of impeachment, shall not 
extend further than to removal from office, and::disqualifi- 

cation to hold and enjoy any office of honor, trust, or profit, 
under the United States. And in the 4th section of. the 2d 
article, it says that. the President, Vice-President, and: all 
civil officers of the United States, shall be removed from of- 
fice on impeachment for, and conviction of, treason, BE PON 
or other high crimes and misdemeanors. 

Now, sir, what can be more clear and obvious than: this ; ? 
The several clauses relate to the same: subject, and ought to 
be considered together. If considered. separately and un- 
connectedly, the meaning is still clear.. ‘They relate:to.-the 
government of the Union altogether. :-J udgment: ‘OnMi- — 
peachment only extends to removal from office, and- future 
disqualification to hold offices under the United States. Can 
those be removed from offices, and disqualified to hold offices 
under the United States, who actually held no office under 
the United States? The 4th section of the 2d article: pro- 
vides expressly for the removal of the President, Vice-Pres- 
ident, and all civil officers of the United States, on-impeach- 
ment and-conviction. Does not this clearly prove that none 
but officers of the United States are impeachable?.. Had 
any other been impeachable, why was not provisiori made 
for the case of their conviction ? Why not point out: the 
punishment in one case as well as in others? I beg leave 
to observe, that this is a Constitution which is not made 
with any reference to the government of any particular state, 
or to officers of particular states, but to the eens “ 
the United States at large. 

We must suppose that every lacey: here spoken of must 


be an officer of the United States: ~ The words discover 


the meaning as plainly as possible. ‘The -sentence which: 
provides. that “judgment, in cases of. impeachment, “shat 
not extend further than to removal from office,” is joined by. 
a conjunction copulative to the otlier. sentence;;— *and- dis- 
qualification to hold and enjoy-any office of honor, trust,-or 
profit, under the. United States,” — which incontrovertibly, at 
pene that officers of the United States only are-referred:t 
o other grammatical constriction can be'-put: upon: 
But there is no necessity to refer to grammatical consira 
tions, since the whole Plainly refers to the® govertia 
VOL. IV. 7 
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the United: States‘at large.. ‘The general. government can- 
not intermeddle with the internal affairs of the state govern- 
jents:’” They are‘in no-danger from it.. It has been urged - 
that‘it has a-tendency to a consolidation. On the contrary, it 
appears that the. state legislatures must exist im full force, 
otherwise’ the::general government cannot exist itself. A 
consolidated’ government would never secure the happiness 
of'thie people of this country. ~It-would be the interest of 
the people of the United States to keep the general and in- 
dividual governments.as separate and distinct as possible. 
Mr: BLOODWORTH. Mr. Chairman, I confess-1 am _ 
obliged to the honorable gentleman ‘for his construction. 
Were he to go to Congress, he might put that construction 
yt the Constitution. But no one can say what construction 
“Congress will put upon it. I do not distrust him, but | 
distrust them. “I wish to leave no dangerous latitude of 
construction. "ese, ; 
“Phe Ist-clause of the 4th sectionread. ©. 5 
“Mr: SPENCER.” Mr. Chairman, it appears to’ me: that 
this’ clause, ‘giving this control over the ‘time, place, and 
manner, of -holding elections, to Congress, does away the 
right of the people to choose the representatives every sec- 
ond year, and impairs the right of the state legislatures to 
choose the senators: I wish this matter to be explained. 
«Gov. JOHNSTON. Mr. Chairman, I confess that I am 
a véry great admirer of the new Constitution, but I cannot 
‘comprehend ‘the reason of this part. The reason urged is, 
that-every government ought to have the power of continu- 
ing’ itself; and ‘that, if the general government had. not this 
power, the state legislatures might neglect to regulate elec- 
“tions, whereby the government might be discontinued. - As 
long “asthe state legislatures have it: in their power not to 
Choose ‘the senators, this power in Congress appears to me 
-altogethér useless, because they can put an end to the gen- 
eral’ government.by refusing to choose senators. But I do 
‘not consider this such a blemish in the Constitation as that 
‘itought, for that reason, to be rejected. I observe that ev- 
ety‘state:which has adopted the Constitution,.and recom- 
mended amendments, has given directions ‘to remove this 
objection ; and I hope, if this state adopts it, she will-do 


Mr. SPENCER. | Mr. Chairman, it is with great relue- 
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tance that I rise upon this important occasion. I have con- 
sidered with some attention the subject before us. I have 
paid attention to the Constitution itself, and to the writings 
on both sides. I considered it on one side as well as on the 
other, in order to know whether it would be best to adopt 
it or not. JT would not wish to insinuate any reflections on 
those gentlemen who formed it. I look upon it as a great 
performance. It has a great deal of merit in it, and itis, 
perhaps, as much as any set of men could have done. Even 
if it be true, what gentlemen have observed, that the gen- 
tlemen who were delegates to the Federal Convention were 
not instructed to form a new constitution, but to amend the 
Confederation, this will be immaterial, if it be proper to 
be adopted. It will be of equal benefit to us, if proper‘ 
be adopted in the whole, or in such parts as will be nece: 
sary, whether they were expressly delegated for that purpose 
or not. This appears to me to be a reprehensible clause ; 
because it seems to strike at the state legislatures, and seems 
to take away that power of elecitons which reason dictates 
they ought to have among themselves. It apparently looks 
forward to a consolidation of the government of the United 
States, when the state legislatures may entirely decay 
away. Papa 
This is one of the grounds which have induced me to 
make objections to-the new form of government. It ap- 
pears to me that the state governments are not sufficiently 
secured, and that they may be swallowed up by the great 
mass of powers given to Congress. If that be the case, 
such power should not be given; for, from all the notions 


which we have concerning our happiness and well-being, 


the state governments are the basis of our happiness, secu- 
rity, and prosperity. A large extent of country ought to be 
divided into such a number of states as that the people may 
conveniently carry on their own government. This will 
render the government perfectly agreeable to the. genius 
and wishes of the people. If the United States were to 
consist of ten times as many states, they might all havea 
degree of harmony. Nothing would be wanting but. some 
cement for their connection. On the contrary, if all the 
United States were to be swallowed up by the great mass 
of powers given to Congress, the parts that are more dis- 
tant in this great empire would be governed with less and 
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Joss energy.: -It-would not suit the genius of the people to 
-assist.in the government. - Nothing would support govern- 
“melt, in such’ a case as that, but military coercion. Armies 
would -be necessary in different parts of the United States. 
“Pie expense which they would cost, and the burdens which 
they:.would render necessary to. be laid upon the people, 
-woulld: be ruinous. 1 know of no way that is likely to pro- 
duce the happiness of the people, but to preserve, as far as 
possible, the existence of the several states, so that they 
shall :not be. swallowed up. 

It has been said that the existence of the state govern- 
‘ments is essential to that of the general government, because 
they choose the senators. . By this clause, it is evident that 
it is in the power of Congress to make any alterations, ex- 


-¢ept as to the place of choosing senators. ‘They may alter - 


the: time from six to twenty years, or to any time; for they 
have. an unlimited control over the time of elections. ‘They 
have also an.absolute control over the election of the: repre- 
sentatives. It deprives the people of. the: very mode. of 
choosing them. It seems nearly to-throw the: whole power 
of: election into the hands of Congress. It: strikes at the 
mode, time, and place, of choosing representatives. It puts 
all but the place of electing senators into the hands of Con- 
gress. This supersedes the necessity of continuing the state 
legislatures. ...This is such an article as I can give no sanc- 
tion to; because it strikes at the foundation of the govern- 
ments on. which depends the happiness of the states and the 
general government. Itis with reluctance I make the ob- 
jection. 1 have the highest veneration for the characters of 
the framers of this Constitution. I mean to make objections 
only. which:are. necessary to be made. I would not take up 


time. unnecessarily. As to this matter, it strikes at the foun-. 


dation:of every thing. I may say more when we come to 
that:part which points out the mode of doing without the 
agency of the state legislatures. oy bee * 
Mr IREDELL. Mr. Chairman, I am. glad to see: so 
much:candor and moderation. The liberal. sentiments ex- 
pressed: by the honorable gentleman who spoke last com- 
- mand. my respect. . No time can-be better employed than in 

endeavoring to remove, by fair. and:just reasoning, every ob- 
jection which can be made to ‘this Constitution... I- appre- 
hend: that the honorable gentleman ‘is mistaken as: to’ the 
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extent of the operation of this clause. He supposes-that the 
control of the general government over elections looks for- 
ward to a consolidation of the states, and that the general 
word time may extend to twenty, or any number of years. 
In my humble opinion, this clause does by no means warrant 
such a construction. .We ought to compare other parts with 
it. Does not the Constitution say that representatives shall 
be chosen every second year? ‘The right of choosing them, 
therefore, reverts to the people every second year. No in- 
strument of writing ought to be construed absurdly, when a 
rational construction can be put upon it. If Congress can 
prolong the election to any time they please, why is it said 
that representatives shall be chosen every second. year? 
They must be chosen every second year; but whether in the 
month of March, or January, or any other month, may -be. 
ascertained, at a future time, by regulations of Congress. 
The word time refers only to the particular month and day 
within the two years. I heartily agree with the gentleman, 
that, if any thing in this Constitution tended to the annihila- 
tion of the state government, instead of exciting the admira- 
tion of any man, it ought to excite the resentment: and 
execration. No such wicked intention ought to be suffered. 
But the gentlemen who formed the Constitution had no such 
object; nor do | think there is the least ground for that 
jealousy. The very existence of the general government 
depends on that of the state governments. ‘The state legisla- 
tures are to choose the senators. Without a Senate there 
can be no Congress. The state legislatures are also to direct 
the manner of choosing the President. Unless, therefore, 
there are state legislatures to direct that manner, no. Presi- 
dent can be chosen. The same observation may be made 
as to the House of Representatives, since, as they are .to: be 
chosen by the electors of the most numerous branch of each 
state legislature, if there are no state legislatures, there are 
no persons to choose the House of Representatives. . ‘Uhus 
it is evident that the very existence of the general govern- 
ment depends on that of the state legislatures, and of course, 
that their continuance cannot be endangered by it. 

An occasion may arise when the exercise of this ultimate 
power in Congress may be necessary; as, for instance, if:a 
state should be involved in war, and its legislature could not 
assemble, (as was the case of South Carolina, and .oceasion- 
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‘ally’ of some other states, during the late war ;) it might also - 
“be usefal for this reason —lest.a few powerful states should ~ 
‘eombine,-and make regulations concerning elections which 
“might deprive many of the electors of a fair exercise of their 
‘vights,-and thus injure the community, and occasion great 
dissatisfaction: And it seems natural and proper that every 
government:should have in itself the means of its own pres- 
_ervation. A few of the great states might combine to pre- 
vent any election of representatives at all, and thus a major- 
ity might be wanting to do business ; but it would not be so 
easy. to destroy the government by the non-election of sena- 
tors, because one third only are to go out at a time, and all 
‘the states will be equally represented in the Senate. It is: 
not probable this power would be abused ; for, if it should 
be, the state legislatures would immediately resent it, and 
their’authority over the people will always be extremely 
‘greats’ “These reasons induce me to think that the power is’ 
both necessary and useful. But I am sensible great jealousy 
has’ been. entertained concerning it ;: and as. perhaps . the 
ig ofa combination, in the manner I ‘have mentioned, 
to 


estroy or distress the general government, is not very 
probable, it may be better to incur the risk, than. occasion 
any discontent by suffering the clause to continue as it now 
stands. I should, therefore, not object to the recommenda- 
‘tion of. an amendment similar to that of other states — that 
this power in Congress should only be exercised when a 
‘state legislature neglected or was disabled from making the 
‘vegulations required. oe 

“Mr. SPENCER. Mr. Chairman, I did not mean to in- 
‘sinuate that designs were made, by the honorable gentlemen 
‘who composed the Federal Constitution, against: our lib- 
-érties.~ Donly.meant to say that the. words in this place 
‘were exceeding vague. It may admit of the gentleman’s 
‘Construction; but it may admit of a contrary construction. 
‘Inva matter of’ so great moment, words ought -not ‘to be so 
~vague-and indeterminate. I have said that the states are 
-the basis “on. which the government of the United States. 
ought to rest, and which must render us secure. No man 
‘wishes’ more for a federal government than I do. I think 
‘it necessary for our happiness; but at the same time, when 
we form a ‘goverment which must entail happiness or 
~mnisery on ‘posterity, nothing is of more consequence than 
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settling it so as to exclude animosity and a contest between 
the general and individual governments. With respect to 
the mode here mentioned, they.are words of. very. great ex- 
tent. This clause provides that a Congress may at. any 
time alter such regulations, except as to the places of choosing 
senators. ‘These words are so vague. and uncertain, that jt 
must ultimately destroy the whole liberty. of the United 
States. It strikes at the very existence of the. states,.and 
supersedes the necessity of having them at all. I would 
therefore wish to have it amended in such a manner as that 
the Congress should. not interfere but. when the states.re- 
fused or neglected to regulate elections... _. 

Mr. BLOODWORTH. Mr. Chairman, , a@ ject ‘that 
such learned arguments as are offered to reconcile.o 
to such dangerous powers will not have the intended. weight. 
The House of Representatives is the only democratical 
branch. This clause may destroy representation entirely. 
What does it say? ‘The times, places, and manner, of hold- 
ing elections for senators and representatives, shall be pre- 
scribed in each state by the legislature thereof; but the 
Congress may at any time, by law, make or alter, such 
regulations, except as to the places of. choosing senators.” 
Now, sir, does not this. clause give.an unlimited and. un- 
bounded power to Congress cover the times, places,..and 
manner, of choosing representatives ? They may make the 
time of election so long, the place so inconvenient, and the 
manner so oppressive, that it will entirely destroy repre- 
sentation. I hope gentlemen will exercise their own under- 
standing on this occasion, and not let their judgment be led 
away by these shining characters, for whom, however, : 1 
have the highest respect. This Constitution, if. adopted in 
its present mode, must end in the subversion of our liberties. 
Suppose it takes place in North Carolina; can fa 
elect them? No, sir. The. elections: may be in suc 


manner that men may be .appointed.who are not repre- 


sentatives of the people. This may. exist, and. it.ought to 
be guarded against. As to the.place, suppose Congress 

should order the elections. to.be.held in the most.incon-. - 
venient place in the most inconvenient district ; coul 
person entitled to. vote attend at. such a place ?. § 
they should order it to. be laid off into so many. di sti 
order the election to:be held within each. district ; 
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not their power over the manner of election enable them to 
exclude from’ voting’ every description.of men they please ? 
The democratic ‘branch is so much endangered, that no 
argutients’ean be°made use of to satisfy my mind to it. 
‘The: honorable gentleman has amused us with learned dis- 
cussions, «and told us he will condescend to propose amend- 
meats. I-hope the representatives of North Carolina will 
never swallow the Constitution till it is amended. 

.-Mr. GOUDY. Mr. Chairman, the invasion of these 
states is urged as a reason for this: clause. ‘But why did 
they: not: mention that it should be only in cases of inva- 
sion ?.. But that was not the reason, in my humble opinion. 
i fear it was a combination against our Jiberties. I ask, 
when we give them the purse in one hand, and the sword 
in another, what power have we left? It will lead to an 
aristocratical government, and establish tyranny over us. 
We: are. freemen, and we ought to have ‘the privileges of 


such... | ms Be gee Ua 
Gov. JOHNSTON. Mr. Chairman;: 1 do not-impute 
any impure intentions to the gentlemen who formed this 
Constitution. | think it unwarrantable in any one to do it. 
I believe that were there twenty conventions appointed, and 
as many constitutions foemed we never could get men 
more able and disinterested than those who formed this ; 
hor a constitution less exceptionable than that which is now 
before:you. : I am not apprehensive that this article will be 
attended with all the fatal consequences which the gentle- 
man conceives. . I conceive-that Congress can have no other 
power than ‘the states had. The states, with regard to 
elections, must be governed by the articles of the Constitu- 
tion ; ‘so. must Congress. But I believe the power, as. it 
now ‘stands, is unnecessary. 1 should be perfectly satisfied 
with it. in. the mode recommended by the worthy member 
on my right. hand. Although I should be extremely cau- 
tious: to adopt any constitution that. would endanger the 
rights and privileges of the people, I have no fear in adopt- 
ing: this Constitution, and then proposing amendments. I 
feel: as much attachment to the rights and privileges of my 
country as any man in it; and if } thought any thing in 
this. Constitution tended to abridge: these rights, I. would 
not.agree to it. I cannot concéive-that this is the case. I 
have not the least doubt but it will be adopted by a very great 
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majority of the states. For states who have been as jealous 
of their liberties as any in the world have adopted it, and 
they are some of the most powerful states. We shall have 
the assent of all the states in getting amendments. Some 
gentlemen have apprehensions “that Congress will immedi- 
ately conspire to destroy the liberties of their country. The 
men of whom Congress will consist are to be chosen from 
among ourselves. They will be in the same situation with 
us. They are to be bone of our bone and flesh of our flesh. 
They cannot injure us without injuring themselves. I have 
no doubt but we shall choose the best men in the com- 
munity. Should different men be appointed, they are 
sufficiently responsible. I therefore think that no danger is 
to be apprehended. 

Mr. M’7DOWALL. = Mr. Chairman, I have the highest 
esteem for the gentleman who spoke last. He has amused 
us with the fine characters of those who formed that gov- 
ernment. Some were good, but some were very imperious, 
aristocratical, despotic, ‘and monarchical. If parts of it are 
extremely g cod, other parts are very bad. 

The freedom of election. is one of the greatest. securities 
we have for our liberty and privileges. It was supposed by 
the member from Edenton, that the control over elections 


was only given to Congress to be used in case of invasion. 


1 differ from him. That could not have been their intention, 
otherwise they could have expressed it. But, sir, it points 
forward to the time when there will be no state legislatures 
—~ to the consolidation of all the states. The states will be 
kept up as boards of elections. I think the same men could 
make a better constitution; for good government is not the 
work of a short time. They only had their own. wisdom. 

Were they to go now, they would have the wisdom of the 
United States. Every gentleman who must reflect. on this 
must see it. The adoption of several other states is urged. 

{ hope every gentleman stands for himself, will act accord- 
ing to his own judgment, and will pay no respect to the 
adoption by the other states. It may embarrass us in some 
political difficulties, but let us attend to the interest of our 
constituents, 

Mr. IREDELL answered, that he stated the case of 
invasion as only one reason out of many for giving the ule 
mate control over elections to Congress. Be pO SeRS 

VOL. IV. 8 


58 - DEBATES. [Daviz. 


Mr. DAVIE. Mr. Chairman, a consolidation of the 
states is said by some gentlemen to have been intended. 
They insinuate that this was the cause of their giving this 
power of elections. If there were any seeds in this Con- 
stitution which might, one day, produce a consolidation, 
it would,- sir, with me, be an insuperable objection, | am 
so perfectly convinced that so extensive a country as this 
can never be managed by one consolidated government. 
The Federal Convention were as well convinced as the 
members of this house, that the state governments were ab- 
solutely necessary to the existence of the federal government. 
They considered them as the great massy pillars on which 
this political fabric was to be extended and supported; and 
were fully persuaded that, when they were removed, or 
should moulder down by time, the general government must 
tumble into ruin. A very little reflection will show that no 
department of it can exist without the state governments. 

Let us begin with the House of Representatives. Who 
are to vote for the federal representatives? Those who vote 
for the state representatives. If the state government van- 
ishes, the general government must vanish also. This is 
the foundation on which this government was raised, and 
without which it cannot possibly exist. 

The next department is the Senate. How is it formed? 
By the states themselves. Do they not choose them? Are 
they not created by them? And will they not have the in- 
terest of the states particularly at heart? The states, sir, 
can put a final period to the government, as was observed bya 
gentleman who thought this power over elections unneces- 
sary. If the state legislatures think proper, they may refuse 
to choose senators, and the government must be destroyed. 

Is not this government a nerveless mass, a dead carcase, 
without the executive power? Let your representatives be 
the most vicious demons that ever existed; let them plot 
against the liberties of America; let them conspire against 
its happiness, —~all their machinations will not avail if not 
put in execution. By whom are their laws and projects to 
be executed? By the President. How is he created? By 
electors appointed by the people under the direction of the 
legislatures — by a union of the interest of the people and 
the state governments. ‘The state governments can put a 
veto, at any time, on the general government, by ceasing to 
continue the executive power. Admitting the representa- 
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» tives or senators could make corrupt laws, they can neither 

~ execute them themselves, ‘nor appoint the executive. » Now, 

. sir, | think it must be clear to every candid mind, that no 

_ part of this government can be continued after the state gov+ 

- ernments lose their existence, or even their present forms.. - 
It may also be easily proved that all federal governments 


possess an inherent weakness, which continually tends to. 
their destruction. It is to be lamented that all governments 
of a federal nature have been short-lived. —: - iS ae Pats 

Such was the fate of the Achwan league, the Amphicty- 
onic council, and other ancient vonfederacies ; and this opin- 


- jon is confirmed by the- uniform testimony of. all history. 


There are instances in Europe of confederacies ‘subsisting’a 
considerable time; but their duration must be .attributed--to 


- circumstances exterior to their government. ‘The Germanic 
_ confederacy would not exist a moment, were it not for fear 
~ of the surrounding powers, and the interest of the emperor. 


. The history of this confederacy is but a series of factions, 
* dissensions, bloodshed, and civil war. The confederacies of 
. the Swiss, and United Netherlands, would long ago have 


been destroyed, from their imbecility, had it not been for the 


: fear, and even the policy, of the bordering nations.. -It is 


* impossible to construct such a government-insuch a manner 


i 


as to give it any probable longevity. | But, sir, there: is‘an: 


' excellent principle in. this proposed plan of federal govern- 


ment, which none of these confederacies had, and to the 


‘want of which, in a great measure, their imperfections may 


be justly attributed — I mean the principle of representation. 
I hope that, by the agency of this principle, if it be: not im- 


‘ mortal, it will at least be long-lived. I thought.it necessary: 


to say this much to detect the futility of: that. unwarrantable. 
suggestion, that we are to be swallowed up by :a great.con-. 


i. solidated government. Every part of this federal. govern- 
|; ment-is dependent on the constitution of the state legisla-, 


tures: for its existence. The whole, sir, can. never..swallow - 
up its parts. The gentleman from.-Edenton (Mr. ‘tredell) -: 
has pointed out the reasons of giving this control over'elec- 
tions to Congress, the principal:of which was, to: prevent:a” 
dissolution of the government by designing states. . If all: 
‘states were equally possessed. of absolute power over::th 
elections, without any control of Congress, danger. mig! 
justly apprehended where one state. possesses. as. mu 
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tory as four or five others; and some of them, being thinly 
peopled now, will daily become more numerous and formida- 
ble.. Without this control in Congress, those large states 
might successfully combine to destroy the general govern- 
ment. It was therefore necessary to control any combina- 
tion of this kind. 
Another principal reason was, that it would operate, in 
favor of the people, against the ambitious designs of the fed- 
eral Senate. I will illustrate this by matter of fact. ‘The 
history of the little state of Rhode Island is well known. An 
abandoned faction have seized on the reins of government, 
and frequently refused to have any representation in Con- 
gress. If Congress had the power of making the law of 
elections operate throughout the United States, no state 
could withdraw itself from the national councils, without the 
consent of a majority of the members of Congress. Had this 
been the case, that trifling state would not have withheld its 
representation. What once happened may happen again ; 
and.it was necessary to give Congress this power, to keep the 
government in full operation. This being a federal. govern- 
ment, and involving the interests of several states, and some 
acts requiring the assent of more than a majority, they ought 
to be able to keep their representation full, It would have 
been a solecism, to have a government without any means of 
self-preservation. The Confederation is the only instance 
of a government without such means, and is a nerveless sys- 
tem, as inadequate to every purpose of government as it is to 
the security of the liberties of the people of America. When 
the councils of America have this power over elections, they 
can, in spite of any faction in any particular state, give the 
people a representation. Uniformity in matters of election 
is.also of the greatest consequence. They ought all to be 
judged by the same law and the same principles, and not to 
be different in one state from what they are in another. At 
present, the manner of electing is different in different states. 
Some elect by ballot, and others viva voce. It will be more 
convenient to have the manner uniform in all the states. I 
shall now answer some observations made by the gentleman 
from Mecklenburg. He has stated that this power over 
elections gave to Congress power to lengthen the time for 
which they were elected. Let us read this clause coolly, 
all prejudice aside, and determine whether this construction 
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be warrantable. The clause runs thus: “ The times, 
places, and manner, of holding elections for senators and 
representatives, shall be prescribed in each state by the legis- 
lature thereof; but the Congress may at any time, by law, 
make or alter such regulations, except as to the place of 
choosing senators.” I take it as a fundamental principle, 
which is beyond the reach of the general or ‘individual 
governments to alter, that the representatives shall be chosen 
every second year, and that the tenure of their office shall 
be for two years; that senators be chosen every sixth year, 
and that the tenure of their office be for six years. I take it 
also as a principle, that the electors of the most numerous 
branch of the state legislatures are to elect the federal 
representatives. Congress has ultimately no power over 
elections, but what is primarily given to the state legisla- 
tures. If Congress had the power of prolonging the time, 
&c., as gentlemen observe, the same powers must be com- 
pletely vested in the state legislatures. I call upon every 
gentleman candidly to declare, whether the state legislatures 
have the power of altering the time of elections for repre- 
sentatives from two to four years, or senators from six to 
twelve; and whether they have the power to require any 
other qualifications than those of the most numerous’ branch 
of the state legislatures; and also whether they have any 
other power over the manner of elections, any more than the 
mere mode of the act of choosing ; or whether they shall be 
held by sheriffs, as contradistinguished from any other officer ; 
or whether they shall be by votes, as contradistinguished from 
ballots, or any other way. If gentlemen will pay attention, 
they will find that, in the latter part of this clause, Congress 
has no power but what was given to the states in the first part 
of the same clause. They may alter the manner of holding the 
election, but cannot alter the tenure of their office. They can- 
not alter the nature of the elections ; for it is established, as 
fundamental principles, that the electors of the most numerous 
branch of the state legislature shall elect the federal repre- 
sentatives, and that the tenure of their office shall be for two 
years ; and likewise, that the senators shall be elected by 
the legislatures, and that the tenure of their office shall be 
for six years. When gentlemen view the clause accurately, 
and see that Congress have only the same power which was 
in the state legislature, they will not be alarmed. The 
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learned doctor on my right (Mr. Spencer) has also said that 
Congress might lengthen the time of elections. 1am will- 
ing‘to appeal to grammatical constriction and punctuation. 
Let me read this, as it stands on paper. [Here he read the 
clause different ways, expressing the same sense.] Here, 
in the first part of the clause, this power over elections is. 
given to the states, and in the latter part the same power is 
given to Congress, and extending only to the time of hold- 
ing, the place of holding, and the manner of holding, the 
elections. Is this not the plain, literal, and grammatical 
construction of the clause? Is it possible to put any other . 
construction on it, without departing from the natural order, 
and without deviating from the general meaning of the words, 
and every rule of grammatical construction ? Twist it, tor- 
ture it, as you may, sir, it is impossible to fix a different sense 
upon it. The worthy gentleman from New Hanover, (whose 
ardor for the liberty of his country 1 wish never to be damped,) 
has insinuated that high charaéters might influence the mem- 
bers on this occasion. I declare, for my own part, 1 wish 
every man to be guided by his own conscience and under- 
standing, and by nothing else. Every man has not been 
bred .a politician, nor studied the science of government; 
yet, when a subject is explained, if the mind is unwarped by 
prejudice, and not in the leading-strings of other people, 
gentlemen will do what is right. Were this the case, | 
would risk my salvation on a right decision. 
Mr. CALDWELL. Mr. Chairman, those things which 
can be may be. We know that, in the British government, 
the members of Parliament were eligible only for three 
years. They determined they might be chosen for seven 
years. If Congress can alter the time, manner, and place, 
I. think it will enable them to do what the British Par- 
liament once did. They have declared that the elections 
of senators are for six years, and of representatives for two 
years. But they have said there was an exception to this 
general declaration, viz., that Congress can alter them. If 
the Convention only meant that they should alter them in 
such a manner as to prevent a discontinuation of the gov- 
ernment, why have they not said so? It must appear to 
every gentleman in this Convention, that they can alter 
the elections to what time they please. And if the British 
Parliament did once give themselves the power of sitting 
four years longer than they had a right to do, Congress, 
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having a standing army, and the command of the militia, 
may, with the same propriety, make an act to continue the 
members for twenty years, or even for their natural lives. 
This construction appears perfectly rational to me. J shall 
therefore think that this Convention will never swallow such 
a government, without securing us against danger. 
Mr. MACLAINE. Mr. Chairman, the reverend gentle- 
man from Guilford has made an objection which astonishes 
me more than any thing I have heard. He seems to be 
acquainted with the history of England, but he ought to 
consider whether his historical references apply to this 
country. He tells us of triennial elections being changed 
to septennial elections. This is an historical fact we: well 
know, and the occasion on which it happened is equally 
well known. They talk as loudly of constitutional rights 
and privileges in England as we do here, but they have 
no written constitution. They have a common law,— which 
has been altered from year to year, for a very long period, 
— Magna Charta, and bill of rights. These they look upon 
as their constitution. Yet this is such a constitution as it 
is universally considered Parliament can. change. Black- 
stone, in his admirable Commentaries, tells us that the 
power of the Parliament is transcendent and absolute, and 
can do and undo every thing that is not naturally impos- 
sible. The act, therefore, to which the reverend gentle-— 
man alludes, was not unconstitutional. Has any man said 
that the legislature can deviate from this Constitution ? 
The legislature is to be guided by the Constitution. ‘They 
cannot travel beyond its bounds. The reverend gentleman 
says, that, though the representatives are to be elected for 
two years, they may pass an act prolonging their appoint- 
ment for twenty years, or for natural life, without any. vio- 
lation of the Constitution. Is it possible: for any common 
understanding or sense to put this construction upon. it? 
Such an act, sir, would be a palpable violation of the Con- 
stitution: were they to attempt it, sir, the country would 
rise against them. After such an unwarrantable suggestion 
as this, any objection may be made to this Constitution. It 
jg necessary to give power to the government. I would 
ask that gentleman who is so much afraid it will destroy 
our liberties, why he is not as much afraid of our state legis- 
lature; for they have much more power than we: are-now 
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proposing to give this general government. They have an 
unlimited control over the purse and sword; yet no com- 
plaints are made. Why is he not as much afraid that our 
legislature will call out the militia to destroy our liberties ? 
Will the militia be called out by the general government to 
enslave the people — to enslave their friends, their families, 
themselves? The idea of the militia being made use of, as 
an instrument to destroy our liberties, is almost too absurd 
to merit a refutation. [It cannot be supposed that the repre- 
sentatives of our general government will be worse men 
than the members of our state government. Will we be such 
fools as to send our greatest rascals to the general govern- 
ment? We must be both fools as well as villains to do so. 

Gov. JOHNSTON. Mr. Chairman, I shall offer some 
observations on what the gentleman said. A parallel has 
been drawn between the British Parliament and Congress. 
The powers of Congress are all circumscribed, defined, and 
clearly laid down. So far they may go, but no farther. But, 
sir, what are the powers of the British Parliament? They 
have no written constitution in Britain. ‘They have certain 
fundamental principles and legislative acts, securing the 
liberty of the people; but these may be altered by their 
representatives, without violating their constitution, in such 
manner as they may think proper. ‘Their legislature existed 
long before the science of government was well understood. 
From very early periods, you find their Parliament in full 
force. What is their Magna Charta? It is only an act of 
Parliament. ‘Their Parliament can, at any time, alter the 
whole or any part of it. In short, it is no more binding on 
the poops than any other act which has passed. The pow- 
er of the Parliament is, therefore, unbounded. But, sir, can 
Congress alter the Constitution? They have no such power. 
They are bound to act by the Constitution. They dare not 
recede from it. At the moment that the time for which 
they are elected expires, they may be removed. If they 
make bad laws, they will be removed ; for they will be no 
longer worthy of confidence. The British Parliament can 
do every thing they please. Their bill of rights is only an 
act of Parliament, which may be, at any time, altered or 
modified, without a violation of the constitution. The peo- 
ple of Great Britain have no constitution to control their 
legislature. The king, lords, and commons, can do what 
they please. : 
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Mr. CALDWELL observed, that. whatever nominal 
powers the British Parliament might possess, yet they had 
infringed the liberty of the people i in the most flagrant man- 
ner, by g eiving themselves power to continue four years in 
Parliament longer than they had been elected for — that 
though they were only chosen for three years by their con- 
stituents, yet they passed an act that representatives should, 
for the future, be chosen for seven years — that this Consti- 
tution would have a dangerous tendency — that this clause 
would enable them to prolong their continuance in office as 
Jong as they pleased —and that, if a constitution was not 
agreeable to the people, its operation could not be happy. 

Gov. JOHNSTON replied, that the act to. which allusion 
was made by the gentleman was not unconstitutional ; but 
that, if Congress were to pass an act prolonging the terms 
of elections of senators or representatives, it would be clearly 
unconstitutional. 

Mr. MACLAINE observed, that the act of Parliament 
referred to was passed on urgent necessity, when George I. 
ascended the throne, to prevent the Papists from getting 
into Parliament; for parties ran so high at that time, that 
Papists enough might have got in to destroy the act of set- 
tlement which excluded the Roman Catholics from the suc- 
cession to the throne. 6 

Mr. SPENCER. The gentleman from Halifax sad, that 
the reason of this clause was, that some states might ben re- 
fractory. I profess that, in my opinion, the circumstances 
of Rhode Island do not appear to apply. [I cannot conceive 
the particular cause why Rhode Island should not send rep- 
resentatives to Congress. If they were united in one gov- 
ernment, is it presumed that they would waive the right of 


representation? I have not the least reason to doubt they 


would make use of the privilege. With respect to the con- 
struction that the worthy member put upon the clause, were 
that construction established, I would. be satisfied ; but it’ is 
susceptible of a different explanation. They may alter the 
mode of election so as to deprive the people of the right of 
choosing. I wish to have it expressed in a more. explicit 
manner. 

Mr. DAVIE. Mr. Chairman, the gentleman has certainly 
misconceived the matter, when he says “that the circum- 
stances of Rhode Island do not apply.” It is a fact well 
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known, of which, pernaps, he may not be possessed, that 
the state of Rhode-Island has not been regularly represented 
for several years, owing to.the character and particular views 
of the “prevailing party. By. the influence of this faction, 
who are in’ possession of the state government, the people 
have been. frequently deprived of the benefit of a represen-: | 
tation in the Union, and Congress often embarrassed by their - 
absence.. The’ same evil may again result from the same 
cause ; and Congress ought, therefore, to possess constitu- 
tional power to give the people an opportunity of electing 
representatives, if the states neglect or refuse.to do it. The 
gentleman from Anson has said, “ that this clause is suscep- | 
tible of an explanation different from the construction I put .” 
upon it.’ I havea high respect for his opinion, but that 
alone, on this important occasion, is not satisfactory: we 
‘must have:some reasons from him to support and sanction 
this opinion. He is a professional man, and has held an 
‘office. many years, the nature and duties of which would -en- 
able him-to put a different construction on this clause, if it is 
capable of it. ae oe re 

. - This-clause, sir, has been the occasion of much groundless 
alarm, and has been the faverite theme of declamation out 
of doors. I now call upon the gentlemen of the opposition 

to show that it contains the mischiefs with which they have 
alarmed and agitated the public mind, and I defy them to 
support the construction they have put upon it by one single 
-plausible reason. The. gentleman from New Hanover has 
said;,*in: objection to this clause, “ that Congress may appoint 
the most ‘inconvenient place in the most inconyeriient dis- 
trict; and make the manner of election so. oppressive..as 
entirely to. destroy representation.” If this is constdered as 
-possible, ‘he should also reflect that the state legislatures 
‘may do the same thing. But this can never happen, sir, 
‘until the-whole mass of the people become corrupt, when 
all parchment securities will be of little service. Does that 
gentleman, or any other gentleman who has the smallest 
acquaintance with human nature or the spirit of America, 
‘Suppose that the people will passively relinquish privileges, 

‘or suffer the usurpation of powers unwarranted by the Con- 
Stitution?. Does. not the right of electing. representatives 
revert to. the people. every second year? . There. is nothing 
“in. this clause that can impede or destroy this reversion; and 


imply a contradiction. . Do they not -tell-us tha 
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although the particular time of year, the particular place ina 
county or a district, or the particular mode in which elec- 
tions are to be held, as whether by vote. or ballot, be left. to 
Congress to direct, yet this can never deprive. the people of 
the right or privilege of election.. He. has also added, “ that 
the democratical branch was in danger from this.clause;” 
and, with some other gentlemen, took it for granted that an 
aristocracy must arise out of the general government: .. This, 
I take it, from the very nature of the thing, can never happen. 
Aristocracies grow out of the combination of a few powerful 
families, where the country or people upon which. they are 
to operate are immediately under. their influence ; whereas 
the interest and influence of. this. government are ‘too, weak, 
and too much diffused, ever to ‘bring about-such an event. 
The confidence of the people, acquired by a wise : and 
virtuous conduct, is the only influence the members of the 
federal government can ever have. When aristocracies are 
formed, they will arise within the individual states. It. is 
therefore absolutely necessary that Congress should have a 


constitutional power to give the people at large a represen- 


tation in the government, in order to break and control-such 
dangerous combinations. Let gentlemen show when and 
how this aristocracy they talk of is to.arise out of. this Con- 
stitution. Are the first members to perpetuate themselves? 
{s the Constitution to be attacked by such absurd. assertions 
as these, and charged with defects with which it has no 
possible connection t 
Mr. BLOODWORTH. . Mr. Chairman, the gentleman 
has mistaken me. When we examine the gentleman’s at- 
guments, they have no weight. He tells us that it is not 
probable “ that an aristocracy can arise.” I did not-say:that 
it would. Various arguments are brought forward in-sup- - 
port of this article. They are vague aad trifling. There:is. - 
nothing that can be offered to my mind. which. will.reconcile’ © 
me to it while this evil exists — while. Congress. ha y 


control over elections. It was easy for them to’ mention... 


that this control should only be. exerted when  the.state - 
would neglect, or refuse, or be-unable in case of invasion,. 
to regulate elections. If so, why did they not. mention 
expresslyP - +. Pent ee ae 
It appears to me that some-of their general. ob: 
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danger ‘of a consolidation ?. that Congress can exist no longer 
than the:states— the massy pillars on which it is said to be 
yaised.?’ Do-they not also tell us that the state governments 
ate to secure us against Congress? At another time, they 
tell us that ‘it was unnecessary to secure our liberty by giving 
them power to prevent the state governments from oppressing 
as.’ We: know that.there is a corruption in human nature. 
Without. circumspéction and carefulness, we shall throw 
away our liberties. Why is this general expression used on 
this great occasion? Why not use expressions that were 
clear and unequivocal? If [ trust my property with a man 
and take security, shall I then barter away my rights ? 

Mr. SPENCER. Mr. Chairman, this clause may operate 
in such a manner as will abridge the liberty of the people. 
It is well known that men in power are apt to abuse it, and 
extend-it.if possible. From the ambiguity of this expres- 
sion, they may put such’construction upon it as may suit 
them. - Peroald not have it‘in such a manner as:to endanger 
the rights of the people. - But it has been ‘said that this 
‘power is necessary to ‘preserve their existence. There is 
not the least doubt but the people will keep them from losing 
their existence, if they shall behave, themselves in such a 
manner as will merit it. bed 

Mr. MACLAINE. Mr. ‘Chairman, | thought it very ex- 
‘traordinary that the gentleman who was last on the floor 
should say that Congress.could do what they please with 

"respect to elections, and be warranted by this clause. The 
gentleman. from Halifax (Mr. Davie) has put that construc- 
. tion upon it which regson and common sense will. put upon 
‘it. Lawyers will often differ on a point of law, but people 
‘will seldom differ about so very plain a thing as this. The 
‘Glause. enables Congress to alter such regulations as the 
‘states ‘shall have made with respect to elections. What 
“would: he infer from this? What. ig it toalter? It is to 
alter ‘the time, place, and manner, established by the legis- 
‘latures, if they do not answer the purpose. Congress ought 
‘to ‘have power to perpetuate the government, and not the 
‘states, who might be otherwise inclined. I will ask the 
‘gentleman —and I wish he may give me a: satisfactory. an- 
swer —if the whole is not in the power of the people, as 
‘well when ‘the elections are regulated: by Congress, as when 
“by-the states. Are not both the agents of ‘the people, ame- 
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nable to them? Is there any thing in this Constitution which 
gives them the power to perpetuate the sitting members? 
Is there any such strange absurdity? If the legislature of ' 
this state has the power to fix the time, place, and manner, 
of holding elections, why not place the same confidence in 
the general government? The members of the general gov- 
ernment, and those of the state legislature, are both chosen 
bythe people. They are both from among the people, and are 
in the same situation. Those who served in the state legisla- 
ture are eligible, and may be sent to Congress. If the elec- 
tions be regulated in the best manner in the state government, 
can it be supposed that the same man will lose all his virtue, 
his character and principles, when he goes into the general 
government, in order to deprive us of our liberty ? 

The gentleman from New Hanover seems to think it 
possible Congress will so far forget themselves as to point 
out such improper seasons of the year, and such inconvenient 
places for elections, as to defeat the privilege of the demo- 
cratic branch altogether. He speaks of inconsistency in the 
arguments of the gentlemen. I wish he would be consistent 
himself. If I do not mistake the politics of that gentleman, 
it is his opinion that Congress had sufficient power under 
the Confederation. He has said, without contradiction, that 
we should be better without the Union than with it; that it 
would be better for us to be by ourselves than in the Union. 
His antipathy to a general government, and to the Union, is 
evidently inconsistent with his predilection for a federal 
democratic branch, We should have no democratic part of 
the government at all, under such a government as he would 
recommend. There is no such part in the old Confeder- 
ation. The body of the people had no agency in that system. 
The members of the present general government are selected 
by the state Jegislatures, and have the power of the purse, 
and other powers, and are not amenable to the people at large. 
Although the gentleman may deny my assertions, yet this 
argument of his is inconsistent with his other assertions and 
doctrines. It is impossible for any man in his senses to 
think that we can exist by ourselves, separated from our 
sister states. Whatever gentlemen may pretend to say on 
this point, it must be a matter of serious alarm to every 
reflecting mind, to be disunited from the other states. 


Mr, BLOODWORTH begged leave to wipe off the asser- 
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tion ‘of the gentleman; that he could not account for any 
_ @xpression which he might drop among a laughing, jocose 
‘people; ‘bat that it was well known he was for giving power 
to Congress to regulate the trade of the United States ; that 
he had: said’ that. Congress had exercised power not given 


-them' bythe Confederation, and that he was accurate in the =: 


assertion’; ‘that he was a freeman, and was under the control 
ofnoman, Saas 

Mr. MACLAINE replied, that he meant no aspersions ; 
that he only meant to point out a fact; that he had com- 
mitted: -mistakes himself in argument, and that he supposed 
the gentleman not more infallible than other people. 

- Mr. J. TAYLOR wished to know why the states had 
control over the place of electing senators, but not over that 
of choosing the representatives. 
"Mr. SPAIGHT answered, thatthe reason of that -reser- 
vation was to prevent Congress: from altering the: places for 
helding’the legislative assemblies in the different states. — 

o Mr JAMES GALLOWAY.: Mr. Chairman; in the be- 
ginning I found great candor in the advocates of this govern- 
ment, butit is not so towards the last. [hope the gentleman 
from Halifax will not: take it-amiss, if 1 mention how. he 
brought the motion forward. They began with dangers. 

As to Rhode Island being governed by a faction, what has 
that to do'with the question’before us? I ask, What have the 
ptate governments left for them, if the general government 
‘sto: be possessed.-of ‘such extensive powers, without control 
itation, without any responsibility to the states? He 


Laeeettiates 
selves? ‘l'think-I can’ show how they can do it. For in- 
: 5 Were they to take the government as it now stands 
‘organized. “We send five members to the House of Repre- 
‘sentatives in ‘the general government. They will go, no 
‘doubt; from ‘or ear the seaports. -In‘other states, also, those 

sar the séa will have inore interest, and will go forward to 
‘Congress ; and they can, without violating the Constitution, 
“tnake‘a'law continuing themselves, as they have control over 
‘the place, time, and manner, of elections. This may happen; 
‘and where ‘the great principles of liberty are endangered, no 

‘general, indeterminate, vague expression ought to: be suf- 
fered.- Shall we pass over this article as it is now? They 
will be able to perpetuate themselves as well as if it had ex- 
pressly said so. 
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ks, How ‘is ‘it ‘possible for the members to perpetuate them- 
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Mr. STEELE. Myr. Chairman, the gentleman has said 
that the five representatives which this state shall be entitled 
to send to the general government, will go from the sea- 
shore. What reason has he to say they will go from the 
sea-shore? The time, place, and manner, of holding elec- 
tions are to be prescribed by the legislatures. Our legisla- 
ture is to regulate the first election, at any event. They 
will regulate it as they think proper. They may, and most 
probably will, lay the state off into districts. Who are to 
vote for them? Every man who has a right to vote for a 
representative to our legislature will ever have a right to 
vote for a representative to the general government. Does 
it not expressly provide that the electors in each state shall 
have the qualifications requisite for the most numerous branch 
of the state legislature ? Can they, without a most manifest 
violation of the Constitution, alter the qualifications of the 
electors? The power over the manner of elections does not 
include that of saying who shall vote : — the Constitution ex- 
pressly says that the qualifications which entitle a man to 
vote for a state representative. It is, then, clearly and in- 
dubitably fixed and determined who shall be the electors; 
and the power over the manner only enables them to deter- 
mine how these electors shall elect —whether by ballot, or 
by vote, or by any other way. Is it not a maxim of univer- 
sal jurisprudence, of reason and common sense, that an 
instrument or deed of writing shall be so construed as to give 
validity to all parts of it, if it can be done without involving 
any absurdity ? By construing it in the plain, obvious way 
I have mentioned, all parts will be valid. By the way, gen- 
tlemen suggest the most palpable contradiction, and absurd- 
ity will follow. To say that they shall go from the sea- 
shore, and be able to perpetuate themselves, is a most 
extravagant idea. Will the members of Congress deviate 
from their duty without any prospect of advantage to them- 
selves? What interest can they have to make the place of 
elections inconvenient ? The judicial power of that govern- 
rent is so well constructed as to be a check. There was. 
no check in the old Confederation. Their power was, in 
principle and theory, transcendent. If the Congress make 
iaws inconsistent with the Constitution, independent judges 
will not uphold them, nor will the people obey them. A 
universal resistance will ensue. In some. coumtries,: the 
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arbitrary disposition of rulers may enable them to overturn © 
the:liberties of the people ; but in a country like this, where 
every:man.is his:own master, and where almost every man 
3s'a freeholder,.and has the right of election, the violations 
of a-constitution will-not be passively permitted. Can it be 
supposed that in such a country the rights of suffrage will be 
tamely surrendered? Is it to be supposed that 30,000 free 
persons will.send the most abandoned wretch in the district 
to legislate: for. them in the general legislature? I should 
rather think they would choose men of the most respectable 
characters. ; 

ee aon . Sarurpay, July 26, 1788. _ 


Mr. KENNION in the chair. The 5th section of the Ist 
article read... - ot Sees 
Mr. STEELE observed, that he had heard objections to 
the 8d-clause of this section, with respect. to. the periodical 
publication: of the Journals; the entering the yeas and nays 
on.them, and the. suppression of such. .parts.as. required 
sécrecy—that he had no objection himself, for that. he 
thought:the: necessity .of publishing their transactions was an 
seach check, and that every principle of prudence and 
good policy. pointed out the necessity of not publishing such 
transactions as related to military arrangements and war — 
that-this provision was exactly similar. to that which was in 
the old Confederation. _ 


~.Mr.:GRAHAM wished to hear an explanation of the 


from. time to. time,” whether it was a short or a long 
r -how often they should be obliged to publish their 
proceedings. ie 


--Mr.. DAVIE answered, that they would be probably pub- 
hshed-after the rising of Congress, every year — that if they 
sat: two or.three times, or oftener, in the year, they might be 
‘published: every. time they rose —that there could be no 
deubt.of their. publishing them as often as it would be con- 
-venient.and proper, and that they would conceal nothing but 
-what.it.would be unsafe to publish. He further observed, that 
some. states had proposed an amendment, that they should 
‘be published annually; but he thought it very safe and 
‘proper.as it stood — that it was the sense of the Convention 
that they. should..be. published _at: the end of every .session. 
The gentleman from Salisbury had said, that in this particu- 
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lar it resembled the old Confederation... Other. gentlemen 


have said there is no similarity at all.. ‘He her tore: wislied 


the difference to be stated. 


Mr. IREDELL remarked, shat the: provision i in ar the:clanse 
under consideration: was similar in meaning.and substance to 
that in the Confederation — that in time: of . war. it.was. ab- 
solutely necessary to conceal the operations of: government; 
otherwise no attack on an enemy could be premeditated 


with success, for the enemy could discover our plans-.soon 


nately. 


enough to defeat them — that it was no less imprudent to 
divulge our negotiations with foreign powers, and: the -most 
salutary schemes might be prevented by. imprudently'.pro- 
mulgating all the transactions of the goverament. indiscrimi-. 


~ Mr. J. GALLOWAY wie to ‘obviate what gentlemen 


‘had said with regard to the similarity of the. old Confedera- 


. tion to the new system, with respect to the publication: of 
their proceedings. He remarked, that, at the desire of. one 


‘member from any state, the yeas and nays were to be put 
-on the Journals, and published by the Confederation ; where- 


_as, by this system, the concurrence. of one: “Ath: awas 


; pater 
I 


| 


To this it was answered, that the alteration s was: made bes 
cause experience had showed, when.any two. members ‘could 
require the. yeas and nays, they were taken on many: trifling 
occasions; and there was no doubt one fifth would aequre 
them on every occasion of importance. 

The 6th section read without any observations. eee 
Ist clause of the 7th section likewise Mo without. any 
servations. ae 
2d clause read. 

Mr. IREDELL. - Mr. : ene thie is: 
the Constitution, and: is .a regulation:-of. considerable: 
portance. Permit me to state the-reagons for which] 
agine this regulation was. made. Phey: are such. as; am any 
Opinion, fully justify it. A egark a 

One great alteration cried by: the Constitatior 
which is a capital improvement:on: the Articles ‘ef: Conf 
eration——is, that the exécutive,: legislative, and: judic 
powers should be separate: and distinct. . -'The- best. wri 
and all the most enlightened: ‘part of. mankind, agré 
it is essential to the preservation of: ber, that’s 
VOL. Iv. 10 = 7 ae ae 
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tinction and séparation of powers should be made. But 
this distinction would have very little efficacy if each power 
had no-means to defend itself against the encroachment of. 
the others. ag 
-< "The British constitution, the theory of which is much ad- 
mired, but which, however, is in fact liable to many objec- 
tions, has divided the government into three branches. ‘The 
king, who is hereditary, forms one branch, the Lords and 
Commons. the two others; and no bill passes into a law 
without the king’s consent. This is a great constitutional 
support of his authority. By the proposed Constitution, the 
President is of a very different nature from a monarch. He 
is to be chosen by electors appointed by the people; to be 
taken from among the people; to hold his office only for the 
short period of four years ; and to be personally responsible 
for any abuse of the great trust reposed in him. 
'» Inca republican government, it would be extremely dan- 
gerous to place it in the power of one man to put an- abso- 
lute negative on a bill proposed by two houses, one of which 
represented the people, and the other the states of America. 
It therefore became an object of consideration, how the ex- 
ecutive could defend itself without being a competent part 
of the legislature. This difficulty was happily remedied by 
the clause now under our consideration. The executive is 
not entirely atthe mercy of the legislature ; nor is it put in 
the: power. of the executive entirely to defeat the acts of 
those two important branches. As it is provided in. this 
clause, if a bare majority of both houses should. passa bill 
which:the: President thought injurious to his country, it is 
“In his power— to do what? Not to say, in an arbitrary, 
haughty manner, that he does not approve of it — but, if he 
thinks: it a bad bill, respectfully to offer his reasons to both 
houses; by. whom, in that case, it is to be reconsidered, and 
not to: become a law unless two thirds of both houses shall 
concur; which they still may, notwithstanding the Presi- 
dent’s objection. It cannot be presumed. that he would 
venture to oppose a bill, under such circumstances, without 
‘very strong reasons. Unless he was sure of a powerful sup- 
port in the.legislature, his opposition would be of no effect : 
_and as: his reasons are to-be put on record, his fame is com- 
“mitted both to the. present times and to posterity. . 
- The exercise of this power, in a time of violent factions, 
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might be possibly hazardous to himself; but he can have no 
ill motive to exert himself in the face of a violent opposition. 
Regard to his duty alone could induce him to oppose, when 
it was probable two thirds would at all events overrule him. 
This power may be usefully exercised, even when no ill 
intention prevails in the legislature. It might frequently 
happen that, where a bare majority had carried a pernicious 
bill, if there was an authority to suspend it, upon a cool 
statement of reasons, many of that majority, on a recon- 
sideration, might be convinced, and vote differently. I 
therefore think the method proposed is a happy medium be- 
tween the possession of an absolute’ negative, and the ex- 
ecutive having no control whatever on acts of legislation ; 
and at the same time that it serves to protect the executive 
from ill designs in the legislature, it may also answer the 
purposes of preventing many laws passing which would be 
immediately injurious to the people at large. It is a strong 
guard against abuses in all, that the President’s reasons are 
to be entered at large on the Journals, and, if the bill 
passes notwithstanding, that the yeas and nays are also 
to be entered. The public, therefore, can judge fairly be- 
tween them. 

The Ist clause of the 8th section read. 

Mr. SPENCER. Mr. Chairman, I conceive this power 
to be too extensive, as it embraces all possible powers of 
taxation, and gives up to Congress every possible article of 
taxation that can ever happen. By means of this, there will 
be no way for the states of receiving or collecting taxes at 
all, but what may interfere with the collections of Congress. 
Every power is given over our money to those over whom 
we have no immediate control. I would give them powers 
to support the government, but would not agree to annihilate 
the state governments in an article which is most essential 
to their existence. 1 would give them power of laying im- 
posts; and I would give them power to lay and collect ex- 
cises. I confess that this is a kind of tax so odious to'a free 
people, that I should with great reluctance agree to its 
exercise ; but it is obvious that, unless such excises were 
admitted, the public burden will be all borne by those parts 
of the community who do not manufacture for themselves. 
So manifest an inequality would justify a recurrence to ‘this 


species of taxes. 
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sw -aré® direct taxes to be Jaid? - By a poll tax, assess- _ 
Jand:or ‘other property?. Inconvenience and 
ores will: arise from any of them. I would not be 
erstood. ‘that. 1. would not. wish to have an efficient 
overnment-for thé United States. 1 am sensible that laws 
op ating’on individuals cannot be carried on against states; 
because, if they-do not comply with the general laws of the 
Union, there is no way to compel a compliance but force. 
There must be an army to compel them. Some states may 
have-:some .excuse for non-compliance. Others will feign 
exéuses. . Several states may perhaps be in the same pre- 
dicament....If force. be used to compel them, they will 
probably call for foreign aid; and the very means of defence . 
will. operate to the dissolution of the system, and to the 
destruction of the states... I would not, therefore,'deny that 
Congress’ ought to. have the power. of taking out of the 
pockets. of the’ individuals: at large, if the -states fail to pay 
those‘taxes.in-a convenient time. -If requisitions'‘were' to be 
rnadé;on the -several. states, proportionate: to“their abilities, 
th eral. staté legislatures, knowing the circiimstances of 
_ their constituents, and that they would: ultimately be com- 
pelled to pay, would lay the tax in a convenient manner, 
and would be able to: pay their quotas:at the end of the year. 
They. are: better: acquainted: with the mode in which taxes 
can be raised, than the general government can possibly be. 
‘w-[t-anay:happen, for instance, that if ready money cannot 
be:immediately: received: from the pockets of individuals for 
heit estates; consisting of lands, negroes, stock, 
enituré, must. be set up and sold at vendue:’'.We can 
easily see,-from: the great scarcity of money at this day, that 
Heat distresses must- happen. There is no hard money in 
ntry: It ‘must :come from other parts of the world. 
roperty would sell for one tenth part of its value. 
Sucha-tiode as this: would, in afew years, deprive the 
people “of, their estates. But, on. the contrafy; if articles 
proper:for exportation were either specifically taken for their 
taxes immediately by the state legislature, or if the collection 
should be deferred till they -had: disposed of such articles, no 
oppression- or inconvenience would: happen. There is no 
sie a ai ‘but who .can raise something to dispose of. 
for a-great -part of the .United States, those articles which 
are ‘proper for exportation. would answer the. purpose. . [ 
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would have a tax laid on estates where such articles could 
not be had, and such a tax to be by instalments for two.or 
- More years. : fear Me” crt hs the ile alae 
- IT would admit, if the quotas were not. punctually paid at 
the end of the time, that Congress. might collect. taxes, 
because this power is absolutely necessary for the support 
of the general government. But I would not give it-in the 
first instance ; for nothing would be more. oppressive, as.in a 
short time people would be compelled. to: part: with. their 
property. In the other case, they would part with none but 
- In such a manner as to encourage their industry. On the 
other. hand, if requisitions, in cases’ of emergency: were 
proposed to the state assemblies, it -would :be a:measare of: 
convenience to the people, and would be a'means of keeping 
up the importance of. the state legislatures, and -would: con+ 
ciliate their affections ; and their knowledge of the: ultimate 
right of Congress to collect taxes would stimulate their 
exertions to raise money. But if the power of taxation be 
given in the first instance to Congress, the state legislatures 
will be liable to be counteracted by the general government 
in all their operations. These are my reasons for objecting 
to this article.. Ea ee ee 
Gov. JOHNSTON. Mr. Chairman, this clause. ‘is.ob- 
jected to; and it is proposed to alter it in-such'a manner, 
- that the general government shall not have power to lay 
taxes in the first instance, but shall apply to the states, and, 
in case of refusal, that direct taxation shall take place ; that 
is to say, that the general government should pass an act to 
levy money on the United States, and if the states did not, 
within a limited time, pay their respective proportions,’ the 
officers of the United States should proceed:to-levy ‘money 
on the inhabitants of the different states. : The question has 
been agitated by the conventions in different states, :and 
some very respectable states have proposed that there. shold 
be an amendment, in the manner which: the worthy:membet 
last up has proposed. But, sir, although I pay very great 
respect to the opinions and decisidns-of the gentlemen;v 
composed those conventions,.and although ‘they were “wi 
in many instances, I cannot concur. with them in: this 
ticular. It appears to me that-it will be attended. with m 
inconveniences. It seems. to me probable -that - 
arising from duties and excises will be, in general, : 
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tovanswer all the ordinary purposes of government; but in 
cases of: emergency, it will be necessary to lay direct taxes. 
In cases of emergency, it will be necessary that these taxes 
should bea responsible and established fund to support the 
credit of the United States; for it cannot be supposed that, 
from the ordinary sources of revenue, money can be brought 
into our treasury in such a manner as to answer pressing 
dangers; nor can it be supposed that our credit will enable 
us to procure any loans, if our government Is limited in the 
means of procuring money. But, if the government have it 
in their power to lay those taxes, it will give them credit to 
borrow money on that security, and for that reason it will 
not be necessary to lay so heavy a tax; for, if the tax is 
sufficiently productive to pay the interest, money may always 
be had in consequence of that security. If the state legis- 
latures must be applied to, they must lay a tax for the full 
sum wanting. This will be much more oppressive than a 
tax laid by Congress; for I presume that no state legislature 
will have as much credit individually as the United States 
conjointly ; therefore, viewing it. in. this light, a tax laid by 
Congress will be much easier than a tax laid by the states. 
Another inconvenience which will attend this proposed 
amendment is, that these emergencies may happen a con- 
siderable time before the meeting of some state legislatures, 
and previous to their meeting, the schemes of the government 
may be defeated by this delay. A considerable time will 
elapse before the state can lay the tax, and a considerable 
time. before it be collected; and perhaps it cannot be col- 
lected at all. One reason which the worthy member has 
offered in. favor of the amendment was, that the general 
legislature cannot Jay a tax without interfering with the 
taxation of the state legislature. It may happen that the 
taxes of both may bedaid on the same article; but I hope 
and believe that the taxes to be laid on by the general 
legislature will be so very light that it will be no incon- 
venience to the people to pay them; and if you attend to 
the probable amount of the impost, you must conclude that 
the small addition to the taxes will not make them so high 
as they are at this time. Another reason offered by the 
worthy member. in support of the amendment is, that the 
state legislature may direct taxes to be paid in_ specific 
articles.. We had full experience of this in the late war. 
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I call on the house to say, whether it was not the most 
oppressive and least productive tax ever known in the state. 
Many articles were lost, and many could not be disposed of 
so as to be of any service to the people. Most articles are 
perishable, and therefore cannot answer. Others are diffi- 
cult to transport, expensive to keep, and very difficult to 
dispose of. A tax payable in tobacco would answer very 
well in some parts of the country, and perhaps would be 
more productive than any other ; yet we feel that great losses 
have been sustained by the public on this article. A tax 
payable in any kind of grain would answer very little 
purpose, grain being perishable. A tax payable in pitch and 
tar would not answer. A mode of this kind would not be 
at all eligible in this state: the great loss on the specific 
articles, and inconvenience in disposing of them, would render 
them productive of very little. 

He says that this would be a means of keeping up the 
importance of the state legislatures. [I am afraid it would 
have a different effect. If requisitions should not be com- 
plied with at the time fixed, the officers of Congress would 
then immediately proceed to make their collections. We 
know that several causes would inevitably produce a failure. 
The states would not, or could not, comply.. In that case, 
the state legislature would be dagrared, After having 
done every thing for the support of their credit and impor- 
tance without success, would they not be degraded in the 
eyes of the United States? Would it not cause heart-burn- 
ings between particular states and the United States? The 
inhabitants would oppose the tax-gatherers. They would 
say, “We arc taxed by our own state legislature. for the 
proportionate quota of our state ; we will not pay you also.” 
This. would produce insurrections and confusion in. the 
country. These are the reasons which induce me to sup- 
port this clause. It is perhaps particularly favorable to this 
state. We are not an importing country: very little is here 
raised by imposts. Other states, who have adopted. the 
Constitution, import for us. Massachusetts, South Carolina, 
Maryland, and Virginia, are great importing states... From 
them ave procure foreign goods, and by that means they are . 
generally benefited; for it is agreed upon by all writers, 
that the consumer pays the impost. 2 


Do we not, then, pay a tax in support of their revenue in 
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proportion ‘to or consumption of foreign articles? .Dowe . 
not: | at this, in our. present situation, is without any 
3s? ‘Do-we not pay a second duty when. these 
ate‘imported into this state ?.. We now pay double da- 
ies... It-is not to be supposed: that the merchant will pay the 
duty without wishing to get interest and rofit: on the money 
he:lays out... It ‘is: not to be. presumed that he will not add 
to the price a sum sufficient to indemnify himself for the 
inconvenience of parting with the money he pays as a duty. 
We therefore now pay a much higher price for European 
thanufactures than the people do in the great importing 
states. Is it not laying heavy burdens on the people of this 
country, not only to compel them.to pay duties:for the sup- 
port of the importing states,-but.to pay a second duty on the 
importation into this state by our own merchants? . By adop- 
tion, we shall participate in the amount-of the imposts..-: Upon 
the whole, I hope: this article: will. meet-with the appro- 
bation of ‘this committee, when. they consider the necessity 
of supporting the general government, and the many incon- 


veniences, and probable if not certain inefficaey, of requi- 


sitions, fT cet aa ee ' : 
_.Mr. SPENCER. Mr. Chairman, I cannot, notwithstand- 
ing what the gentleman has advanced, agree to this clause 
~ unconditionally. The most certain criterion of happiness 
that any people can have, is to be taxed by their own imme- 
diate representatives;— by those representatives. who. in- 
termix ‘with them, and know their circumstances, —not by 
‘those who ‘cannot Know their situation. Our federal repre- 
sentatives: cannot sufficiently know our situation ‘and cir- 
cumstances.. The worthy gentleman said that it would be 
necessary for the general government to have the power 
of ‘laying taxes, in order to have credit to borrow’ money. 
But [cannot think, however plausible: it may appear, that 
his argument is conclusive. If such emergency happens as 
will’ render’ it necessary for them-to. borrew ‘money, it will 
‘be necessary for them-to borrow before they proceed. to lay 
the tax. I conceive the government will have credit. suffi- 
cient to ‘borrow money in the one case a8 well as the other. 
If requisitions be punctually complied with, 110. doubt’ they 
can: borrow; and if not ‘punctually complied with, Congress 
can ultimately lay the tax; 5 2s 
. P wish to: have‘ the most: easy way for the people to pay 


Sparcur.] NORTH CAROLINA. BI 


their taxes. The state legislature will know every method 
and expedient by which the people can pay, and they will 
_recur to the most convenient. This will be agreeable to the 
people, and will not create insurrections and dissensions in 
the country. The taxes might be laid on the most produc- 
tive articles: I wish not, for my part, to lay them on per- 
ishable articles. There are a number of other articles 
besides those which the worthy gentleman enumerated. 
There are, besides tobacco, hemp, indigo, and cotton. In 
the Northern States, where they have manufactures, a con- 
trary system from ours would be necessary. There the 
principal attention is paid to the giving their children trades: 
They have few articles for exportation. By raising the tax 
in this manner, it will introduce such a spirit of industry as 
cannot fail of producing happy consequences to posterity. 
He objected to the mode of paying taxes in specific aiticles. 
May it not be supposed that we shall gain something by 
experience, and avoid those schemes and methods which 
shall be found inconvenient and disadvantageous? If ex- 
penses should be incurred in keeping and disposing of such 
articles, could not those expenses be reimbursed by a judi- 
cious sale? Cannot the legislature be circumspect as to the 
choice and qualities of the objects to be selected for raising 
the taxes due to the Continental treasury? The worthy 
gentleman has mentioned that, if the people should not 
comply to raise the taxes in this way, then, if they were sub- 
ject to the law of Congress, it would throw them into con- 
fusion. I would ask every one here, if there be not more 
reason to induce us to believe that they would be thrown 
into confusion, in case the power of Congress was exercised 
by Congress in the first instance, than im the other case. 
After having so-long a time to raise the taxes, it appears to 
me there could be no kind of doubt of a punctual com- 
pliance. The right of Congress to lay taxes ultimately, in 
case of non-compliance with requisitions, would operate as a 
penalty, and would stimulate the states to discharge their 
quotas faithfully. Between these two modes there is an 
immense difference. The one will produce the happiness, 
ease, and prosperity of the people; the other will destroy 
them, and produce insurrections. : 

Mr. SPAIGHT. Mr. Chairman, it was thought abso- 
lutely necessary for the support of the general government 

VOL. IV. 


$2 oo DEBATES!) ” [Srzncer, 


‘power to raise taxes. Government cannot exist 
rtain and-adequate funds. “Requisitions cannot 
led: upon.” “For my. part, I think it indifferent 
r'Tpay the tax tothe officers of the continent or to 
‘those of the state. I would prefer paying to the Continental 
Officers, bécause. it will be less expensive. = ion 
"The gentleman ‘last up has objected to the propriety of 
the tax being. laid by Congress, because they could not 
know’ the circumstances of the people. ‘The state legis- 
lattire. will have no ‘source or opportunity of information 
which’ the members of the general government may not 
have. They can avail themselves of the experience of the 
state legislature. The gentleman acknowledges the ineffi- 
cacy: of requisitions, and yet recommends them. He has 
allowed‘ that laws cannot operate upon political bodies with- 
out: the agency of force. His expedient of applying to the 
; first. instance ‘will be productive of delay, and 
terminate’ in a disappointment to Congress. 
has ‘said that‘we had‘ no ‘hard’ money, anid 


‘to the:expected ‘disappointment. An individual can sell his 
commodities much better than the public at large. A tax 
payable‘in“any produce would be less productive, and more 
‘oppressive to the’ people; as it would enhance the public 
burdens ‘by its inefficiency. As to abuses by the Continental 
officers, I apprehend the state officers will more probably 
mit abuses than they. Their conduct will -be more 
ly watched, and misconduct more severely punished. 
ey. willbe therefore more cautious. Se ts oe 
_«) Mi. SPENCER, in answer to Mr. Spaight, observed, 
that, in:case of war, he was not opposed to this article, be- 
cause, if the states refused to comply with requisitions, there 
Wasino ‘way to compel them ‘but military coercion, which 
would induce: refractory states to call for foreign aid, which 
might terminate in the dismemberment of the empire. But 
he said that he would not give the power of direct taxation 
‘to Congress in the first instaricé, as he’ thought the states 
would lay the.taxes in a less oppressive manner.: -- 
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Mr. WHITMILL HILL. Mr. Chairman, the subject 
now before us is of the highest importance. The object of 
all government is the protection, security, and. happiness of 
the people. To produce this end, government must be pos- 
sessed of the necessary means. 

Every government must be empowered to raise a suffi- 
cient revenue ; but I believe it will be allowed, on all hands, 
that Congress has been hitherto altogether destitute of that 
power so essential to every government. I believe, also, 
that it is generally wished that Congress should be possessed 
of power to raise such sums as are requisite for the support. 
of the Union, though gentlemen may pier with pice to 
the mode of raising them. 

Our past experience shows us that it is in vain | to expect 
any possible efficacy from requisitions. Gentlemen recom- 
mend these, as if theirinutility had not been experienced. 
But do we not all know what effects they have produced ? 
Is it not to them that we must impute the loss of our credit 
and respectability? It is necessary, therefore, that govern- 
ment have recourse to some other mode of raising a revenue. 
Had, indeed, every state complied with requisitions, the old’ 
Confederation would not have been complained of; but as 
the several states have already discovered such repugnancy 
to comply with federal engagements, it must appear abso- 
lutely necessary to free the general government from such a 
state of dependence. 

The debility of the old system, and the necessity of sub- 
stituting another in its room, are the causes of ealling this 
Convention. ; 

I conceive, sir, that the power given by that clause is ab- 
solutely necessary to the existence of the government. Gen- 
tlemen say that we are in such a situation that we cannot 
pay taxes. ‘This, sir, is not a fair representation, in my. 
opinion. The honest people of this country acknowledge 
themselves sufficiently able and willing to pay them. Were 
it a private contract, they would find means to pay them. 
The honest part of the community complain of the acts of 
the legislature. They complain that the legislature makes 
laws, not to suit their constituents, but themselves. ‘The 
legislature, sir, never means to pay a just debt,-as their con- 
stituents wish to do. Witness the laws made in this coun 
try. I will, however, be bold enough to say, that itis the 
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a-considerable loss; they have received about a dollar in the 


pound. : 
better. situation ?.. bo oy a oe, ME 2 
' Shall we be bettered by.the alternative proposed by gen- 
tlemen — by levying taxes in specific articles? How will 
you. dispose of them? Where is the merchant to buy them? 
‘our-business:will be put into ‘the hands of a. commissioner, 
g:no' business of his own, will. grasp at it.eagerly ; 
an no-doubt, will manage.it.. But if the. payment of 
the tax. be left: to'the people; — if individuals :are.told that 
_ they. must: pay-such: a certain proportion of. their. income to 
support the gerieral government, — then each. will consider it 
as.a. debt; he will exert his.ingenuity and industry to raise 
it; he will use no agent, but depend on himself. By these 
means the money‘will certainly be collected. I will pledge 
myself for its certainty.. As. the legislature has never here- 
tofore called upon the people, let the general government 
apply’ to individuals; it cannot depend upon states... If the 
~ people. have: articles, they can receive money for them. 
y is said to be scarce; but, sir, it is the want of in- 
dustry which is the source of our jndigence and difficulties. 
I : people. would be but active, and exert every power, they 
might. certainly pay, and be in easy circumstances; and the 
people. are disposed to do so; ~I mean the’ good. part of 
the-community,:which, I trust, is the greater part of it. 
_ Were the’money to be paid into our. treasury first, instead 
of). recommitting. it to. the Continental treasury, we should 
apply.it to discharge our own pressing demands; by which 
means, a.very small proportion of it would be paid. to Con- 
gress, And:if. the tax were to:be laid and.collected by the 
several. states, what-would..be the consequence ? -Congress 
moust depend upon twelve funds for its support... The gen- 
eral government, must depend on the contingency. of suc- 
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ceeding in twelve different applications to twelve different 
bodies. What a slender and precarious dependence would 
this be! The states, when called upon to pay these demands 
-of Congress, would fail; they would pay every other de- 
mand before those of Congress. They have hitherto done 
jt. Is not this a true statement of facts? How is it with 
‘the Continental treasury? The true answer to this question 
must hurt every friend to his country. eel 
I came in late ; ‘but I believe that a gentleman (Governor 
Johnston) said, that if the states should refuse to pay requi- 
sitions, and the Continental officers were sent to collect, the 
" states would be degraded, and the people discontented. I 
‘ believe this would be the case. The states, by acting dis- 
honestly, would appear in the most odious light ; and the 
_ people would be irritated at such an application, after a re- 
“ jection by their own legislature. But if the taxes were to 
be raised of individuals, I believe they could, without any 
difficulty, be paid in due time. 
But, sir, the United States wish to be established and 
_ known among other nations. This will be a matter of great 
utility to them. We might then form advantageous connec- 
tions. When it is once known among foreign nations that 
_ our general government and our finances are upon a respect- 
able footing, should emergencies happen, we can borrow 
money of them without any disadvantage. The lender 
would be sure of being reimbursed in time. ‘This matter 
is of the highest consequence to the United States. Loans 
must be recurred to sometimes. In case of war they would 
be necessary. All nations borrow money on pressing oc- 
_ casions. ae 
The gentleman who was last up mentioned many specific 
articles which could be paid by the people in discharge of 
_ their taxes. He has, I think, been fully answered. He 
must see the futility of such a mode. When our wants 
would be greatest, these articles would be least productive ; 
I mean in time of war. But we still have means; such 
means as honest and assiduous men will find. . He says 
that Congress cannot lay the tax to suit us. He has for- 
. gotten that Congress are acquainted with us— go from us: 
— are situated like ourselves. I will be bold to say, it will 
_ be most their own interest to behave with propriety and 
_moderation. ‘Their own interest will prompt them to lay 
ENO de es a" B cgbcieay ce baeiecen he 


tag moderately ; 3: “and pee but. ‘the last necessity will 
to recur.to that expedient. 
is a most. essential clause. Without money, goveriy- 
ill :answer no. purpose. Gentlemen compare this to 
ign tax. It is. by ,no means. the case. It is laid by 
, Our. own | Tepresentatives lay it, and will, no 
doubt, t use the most easy means of raising it, possible. Why 
not, trust. our ewn representatives? We might, no dette 
have confidence i in them on this occasion, as well as every 
other... If the Continental treasury is to depend on the 
states, as usual, it will be always poor. But gentlemen. 
are jealous, and unwilling to trust government, though they 
_are. their own representatives. Their maxim is, Trust them 
with.no power. This holds against all government. An- 
_archy wil. ensue if government be not trusted. - I think that 

‘L know, the sentiments of the honest, industrious part of the 
“eommunity,.as well as any gentleman in ‘this house. They 
ish to'discharge these: debts, and are able. If they can 

se, the. i interest : of the public debt, it is ‘sufficient. | They 

- not, be.called upon is more than’ the interest, till such 
as the country be rich and populous. The principal 
ae then. be paid with great facility. 

_, We can borrow money with ease, and on advantageous 
“4 rs, when it shall be known that Congress will have that 
r which all governments ought to have. Congress will 
t pay their.debts in paper money. I am willing to trust 
article to Congress, because I have no reason to think 
_ that, our.government will be better than it has been. Per- 

‘haps Ihave spoken too liberally of the legislature before ; 
_ but, 1 do not. expect that they will ever, without a radical 

eh ‘men and ‘measures, wish-to put the general gov- 
_serament:.on a better footing, It is not the poor. man who 
19 oppose: the payment of those Just debts to which we owe 
independence and political existence, but the rich miser. 

he.poor, but the rich, shudder at the idea of taxes, I 
o dread that. Congress will distress us ; nor have I any 
$f at the tax will be embezzled by officers. Industry 
an economy will be promoted, and money will be easier 
-sgot than ever. it has been yet. ghe taxes will be paid by 
abe, people when called upon. | [ trust that: all honest, in- 
_ dustrious people will think, with me, that Congress ought to 
“be possessed of the power of applying immediately to the 


- 0 


| 
"it was well known that a poll tax of eighteen pence per 
' poll, and six pence per hundred acres of land, was appro- 
- priated. and offered by the legislature to Congress — that 
~ Congress was solicited to send the officers ‘to collect those . 


. to Congress, the people must be oppressed, especially ‘in 
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. people for its support, without the interposition of the state 
. legislatures. I have no confidence in the legislature : “the 
eae do not suppose them to be honest men. 

Mr. STEELE was decidedly in favor of the clatise. A 
"gov ernment without’ revenue he compared to a poor, forlorn, 


: a, He ne individual, and said that the one would be as 
helpless and contemptible as the other. He wished’ the 


- government of the Union to be on a respectable. footing. 
Congress, he said, showed no disposition to tax us — that 


taxes, but they refused — that’ if’ this power was not given 


time of war — that, during the last war, provisions, ‘horses, 
&c., had been taken from the people by force, to supply the 


_ wants of government — that a respectable government would 


not be under the necessity of recurring to such unwarrant- 


. able means — that such a method was ; unequal and oppres- 


. merce, and consequently increase the riches ‘and popula on 
‘of the country. 


_ property will be wrested out of our hands. The. Se 


of Bap ceentaniness, ‘T wey. may be continued it 


sive to the last degree. The citizens, whose property was 
pressed from them, paid all the taxes; the rest escaped; 
The press-masters went often to the poorest, and not to thé 
richest citizens, and took their horses, &e. » This ‘disabled 


them from making a crop the next year. It would be ‘bet- 
~ ter, he said, to lay the public burdens equally upon the peo- 


ple. Without this power, the other powers of Congress 


_ would be nugatory. He added, that it would, in his opin- 


ion, give strength and respectability to the United States’in 


. time of war, would promote industry and frugality; and 


would enable the government to protect: and extend: com- 


Mr. JOSEPH WDOWALL. Mr: ‘Chaitman, this © 


_ power that I will never agree to give up from the ‘hand: of 
_ the people of this country. We™ know that the amount of 
the imposts will be trifling, and. that the expenses “of tht 


government will be very great ; consequently the taxe will 
be very high. The tax- “gatherers will be sent, 2 


he 


most dangerously constructed. Our only security i 
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: i, At such a distance from their homes, 
and fir. so long.a time, they will have no feeling for, nor - 
3 f elected 


if, paper money had not been made? We must have been 
undone. : Our political existence must have been destroyed. 
The extreme scarcity of specie, with other good causes, 


particularly the solicitation of the officers to receive it at its 
nominal value, for their pay, pears subsequent emissions. 
He tells us tbat all the people wish this power to be given 
— that the mode of payment need only be pointed out, and 
that they will: willingly pay. How are they to raise the 
money? -Have they it im their chests? Suppose, for in- 
», there: be a tax of two shillings per hundred laid on 

sre'is the money to pay it? We have it not. I 
nted with the people. I know their situation. 
ve no money. Requisitions may yet be complied 
[ndustry and frugality may enable the people to pay 
e taxes, if laid by those who have a knowledge of 
‘t ituation, and a feeling for them. If the tax-gatherers 
_ come upon us, they will, like the locusts of old, destroy us. 
They will have pretty high salaries, and exert themselves to 
Oppress.us. _:. When we consider these things, we should he 
cautions. They will be weighed, I trust, by the House. 
-Nothing said by the gentlemen on the other side has obvi- 
_, Gov. JOHNSTON. Mr. Chairman, the, gentleman who 
‘was last. up, still insists.on the great utility which would re- 
sult from that mode-which has hitherto been found ineffect- 
ual. It is amazing that past experience will riot instruct 
him. When a merchant follows a similar mode, —when he 
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purchases dear and sells cheap,—he is called a swindler, 
and must soon become a bankrupt. This state deserves 
that most disgraceful epithet. We are swindlers; we gave 
three pounds per hundred weight for tobacco, and sold it 
three dollars per hundred weight, after having paid very 
considerable expenses for transporting and keeping it. ‘The 
United States are bankrupts. ‘They are considered such in 
every part of the world. They borrow money, and promise 
to pay: they have it not in their power, and they are obliged 
to ask of the people, whom they owe, to lend them money 
to pay the very interest. This is disgraceful and humiliating. 
By these means we are paying compound interest. No pri- 
vate fortune, however great, — no estate, however affluent, 
— can stand this most destructive mode. This has proceed- 
ed from the inefficacy of requisitions. Shall we continue the 
same practice? Shall we not rather struggle to get over our 
misfortunes ? J] hope we shall. 

Another member, on the same side, says that it is im- 
proper to take the power of taxation out of the hands of 
the people. I deny that it is taken out of their hands by 
this system. Their immediate representatives lay these 
taxes. Taxes are necessary for every government. Can 
there be any danger when these taxes are laid by the rep- 
resentatives of the people? If there be, where can political 
safety be found? But it is said that we have a small proportion 
of that representation. Our proportion is equal to the propor- 
tion of money we shall have to pay. It is therefore a full 
proportion ; and unless we suppose that all the members of 
Congress shall combine to ruin their constituents, we have 
no reason to fear. It is said (I know not from what prin- 
ciple) that our representatives will be taken from the sea- 
coast, and will not know in what manner to lay the tax 
to suit the citizens of the western part of the country. I 
know not whence that idea arose. The gentlemen from 
the westward are not precluded from voting for representa- 
tives. They have it, therefore, in their power to send them 
from the westward, or the middle part of the state. They 
are more*numerous, and can send them, or the greater 
part of them. I do not doubt but they will send the most 
proper, and men in whom they can put confidence, and 
will give them, from time to time, instructions to enlighten , 
their minds. ee 
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hing has been said with regard to their paper money, 
-yery Justly, in favor 
very man of 


7, in favor of it. 


ioe f property — every man of considerable trans- 
actions, whether a merchant, planter, mechanic, or of any 
‘other condition — must have felt the baneful influence of 
that currency. It gave us relief for a moment. It assisted 
‘us in the prosecution of a bloody war. It is destructive, 
however, in general, in the end. It was struck, in the last 


instance, for the purpose of paying the officers and soldiers. 


“The, motive was laudable. eee 
. then thought, and still do, that those gentlemen might 
have had more advantage by not receiving that kind of pay- 


ment. It would have been better for them, and for the | 


country, had it not been emitted. We have involved out- 
selves in a debt of £200,000. We have not, with this sum, 


honestly and fairly paid £50,000. Was ‘this right? But, 
ry, there was no circulating medium. 'This‘want was 
“necessary to be supplied. It is a doubt with nie whether 
‘the cifculating medium be increased by ‘an emission of paper 
_currency. Before the emission of the paper money, there 
"was a great deal of hard money atmong us. For thirty years 
past, I had not known so much specie in circulation as we 
had at the emission of paper money, in 1783. That medium 
was increasing daily.. People from abroad bring specie ; for, 
thank God, our country produces articles which are every 
demand... There is more specie in the country 
3. generally imagined ; but the proprietors keep it locked 
up... No. man. will part with his specie. It lies in his chest. 
_It/ig asked, Why not lend it out? The answer is obvious 
that, should he once let it get out. of his power, he never 
_ can.recover the whole of it. If he bring suit, he ‘will obtain 
_a.yerdict for one half of it. “This is the réason of our pov- 
erty." The scarcity of money must be, in some degree, owing 
to this 5, and the specie which is now in. this‘country might 
as..well be in any other part of ‘the world. If our trade 
__.Was once on a respectable’ footing, we should,fmd means 
oF vering that enormous debt. 
_,, Another ‘observation was madé, which bas:not yet been 
_ answered, viz., that the demands of the United’ States will be 
smaller than those of the states, for this reason — the’ United 
States will only make a demand of the interest of the public 
debts; the states must demand both principal and interest ; 


; can be done in favor of it; much may be 4 
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for I presume no state can, on an emergency, produce, 
-without the aid of individuals, a sum sufficient for that pur- 


pose; but the United States can borrow, on the credit of 
the funds arising from their power of laying taxes, such 
sums as will be equal to the emergency. 

There will be always credit given, where there is good 
security. No man, who is not a miser, will hesitate to trust 


‘where there is a respectable security; but credulity itself 


would not trust where there was no kind of security, but 
an absolute certainty of losing. Mankind wish to make their 
money productive; they will therefore lend it where there is 
a security and certainty of recovering it, and no longer keep 


-it hoarded in strong boxes. 


This power is essential to the very existence of the gov- 
ernment. Requisitions are fruitless and idle. Every expe- 


~dient proposed as an alternative, or to qualify this power, is 


replete with inconvenience. It appears to me, therefore, upon 
the whole, that this article stands much better, as it is, than 


~in any other manner. 


Mr. IREDELL. Mr Chairman, I do not presume. to 


rise to discuss this clause, after the very able, and, in my 


opinion, unanswerable arguments which have been urged in 


favor of it; but merely to correct an error which fell from a 


respectable member (Mr. M’Dowall) on the other side.. 


It was, that Congress, by interfering with the mode of 
elections, might continue themselves in office. I thought 
that this was sufficiently explained yesterday. ‘There is 
nothing in the Constitution to empower Congress to con- 
tinue themselves longer than the time specified. It says, 


expressly, that the House of Representatives shall consist 


of members chosen for two years, and that the Senate shall 
be composed of senators chosen for six years. At the ex- 
piration of these terms, the right of election reverts to the 


- people and the states; nor is there any thing in the Con- 


stitution to warrant a contrary supposition. ‘The clause ‘al- 
luded to has no reference to the duration of members. in 
Congress,, but merely as to the time and manner: of ‘their 
election. ee 
Now that I am up, I beg leave to take notice of a sig- 


- gestion, that Congress could as easily borrow money when 


they had the ultimate power‘of ‘laying taxes, as if ‘they pos- . 
sessed it in the first instance. 1 entirely differ-from that 


92 3 DEBATES. - | [repent 


-opition, Had Congress the immediate power, taere would 
be;no-doubt the money would. be raised. _ In the other mode, 
bts might be entertained concerning it. For-can any man 
uppose:.that, if, for: any ‘reasons, the state legislatures - did 
not think proper to pay. their quotas, and Congress should:be 
‘cotapelled-to lay-taxes, it would not. raise alarms in the 
‘state? . Is it not. reasonable the people would be more apt ~ 
‘to:side.with. their state legislature, who indulged them, than 
-with: Congress, who imposed taxes upon them? They would 
say; Had. we been: able to pay;.our state legislature would ‘| 
' have ‘raised the money. They know. and feel. for our dis- | 
{ 


tresses; but Congress have no regard for our situation, and 

have imposed taxes on us we are unable to bear.” This is, 

sir, what -would probably happen. . Language like this would 

be the high road to popularity. In all countries, particularly 

in:free ones, there are. many ready.to catch at such.opportu- { 

‘mities-of making themselves.of consequence -with the people. ~ 
General: discontent. would probably..ensue, and..a serious 
quarrel take place between the generaland the‘state govern- 

-dnetits...: Foreigners, who would view our situation natrowly 
before they. lent their money; would certainly be less willing 
to-risk- it on sueh contingencies as these, than if they knew 
there was-a direct fund for their payment, from which.no ill 

consequences could be apprehended. ‘The difference be- j 

tween those who are able to borrow, and those who are not, + 

‘is:extremely great. Upon a critical emergency, it may be 
‘impossible: to:raise the full sum wanted immediately upon | 
-the people..-In this case, if the public credit is good, they 
‘ay! borrow. a certain sum, and raise for the present. only | 

n 


enough.to pay the interest, deferring the payment of the 

- “principal till the public is more able to bear it. .In the other 

case, where. no. money can be. borrowed, there is no. resource, 

if the..whole sum cannot. be raised immediately. The-dif- 

“ference, perhaps, may be stated.as twenty to one. A hun- 
~dred: thousand pounds, therefore, may be. wanted in the one 
-:¢ase ; five thousand pounds may be sufficient, for ‘the present, 
“inthe other. ; . Sure this is a difference of the utmost moment. “f 
I should not have risen at all, were it not for the strong im- | 
“pression which might. have been made-by the.error com- 
“mitted by the worthy. gentleman on the other side. I hope 
-T'shall be excused-for the-‘time-I have taken up withthe ad- 
: ditional -matter, ‘though it was only stating what had been 


urged with great. propriety before. — : ; ; 
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Mr. GOUDY. Mr. Chairman, this is a dispute whether 
Congress shall have great, enormous powers. I am not 
able to follow these learned gentlemen through all the laby- 
rinths of their oratory. Some. represent us as rich, and not 
honest; and others again represent us as honest, and not 
rich. We have no gold or silver, no substantial money, to 
pay taxes with. This clause, with the clause of elections, 
will totally destroy our liberties. The subject of our con- 
sideration therefore is, whether it be proper to give any man, 
or set of men, an unlimited power over our purse, without 
any kind of control. The purse-strings are given up by this 
clause. The sword is also given up by this system. Is 
there no danger in giving up both? ‘There is no danger, 
we-are told. It may be so; but I am jealous: and suspicious 
of the liberties of mankind. And if it be a character which 
no man wishes but myself, I am willing to take it. Suspi- 
cions, in small communities, are a pest to mankind; but in a 
matter of this magnitude, which concerns the interest of 
millions yet unborn, suspicion is a very noble virtue. Let 
us see, therefore, how far we give power; for when it is once. 
given, we cannot take it away. Itis said that those who 
formed this Constitution were great and good men. We do 
not dispute it. We also admit that great and learned people 
have adopted it. But I have a judgment of my own; and, 
though not so well informed always as others, yet [ will exert 
it when manifest danger presents itself. When the power of 
the purse and the sword is given up, we dare not think for 
ourselves. In case of war, the last man and the last penny | 
would be extorted from us. That the Constitution has a‘ 
tendency to destroy the state governments, must be clear to_ 


- every man of common understanding. Gentlemen, by their 


learned arguments, endeavor to conceal the danger from us. 
I have no notion of this method of evading arguments, and 
of clouding them over with rhetoric, and, 1 must say, soph- 
istry too. But I hope no man will be led astray with 
them. “a 

Gov. JOHNSTON observed, that if any sophistical argu- 
ments had been made use of, they ought to be pointed out; 
and nobody could doubt that it was in the power of a 
learned divine (alluding to Mr. Caldwell) to. show their 
sophistry. oak 

Gov. Johnston, being informed of his mistake in taking 
Mr. Goudy for Mr. Caldwell, apologized for it. 
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> Mr-RORTER.. .Mr Chairman, I must say that I think 
the. »man: last ‘Dp .was.wrong ; for the other gentleman 
was in-my. opinion, right. .This is a money clause. | 
uld:.fain. know: whence. this _power . originates. I have 

ard:it-said-that the legislature were villams, and that this 
power. was to. be: exercised by the representatives of the 
people. When: a. building is raised, it should be on solid 
ground... Every gentleman must agree that we should not 
build a. superstructure on a foundation of villains. Gentle- 
men‘ say. that. the mass of the people are honest. J hope 
gentlemen will consider that we should build the structure 
on the people, and not.on the representatives of the people. 
Agreeably to the gentleman’s argument, (Mr Hill,) our rep- 
resentatives will be mere villas. I expect that very 
learned arguments, and .powerful oratory, will be displayed 
on.this occasion... 1 expect that the great cannon from Hali- 


but:large. batteries.are often: taken by.small arms, - . 
Mr. ,BLOODWORTH wished. that gentlemen would 
desist from making personal reflections... He was. of opinion 


that it was wrong to do so, and incompatible with their duty 
to. their constituents; that every. man had a right to. dis- 
play his abilities, and he hoped they would no longer reflect 
upon one another. Oe Reh, 

..From.the 2d to the 8th clause read without any observa- 
tio ee ere 


. ;Seyeral: members.wished to-hear an explanation of this 
clause..Mr, MACLAINE looked upon this as a very val- 
able. part -of..the Constitution, because: it consulted the 
ease and convenience of the people at large; for that, if 
the: Supreme .Court were at one. fixed place, and. no other 
tribunals. established, nothing could possibly be more in- 
jarious ;. that. it was. therefore. necessary that Congress 
' should: have power to constitute tribunals in different states, 
for the trial of common causes, and to. have appeals to the 
Supreme Court in matters of more magnitude — that that 


.was his idea, . but, if not satisfactory, -he trusted other gen- - 


when they came to-the judiciary, ©... 
The 10th and 11th clauses read without any observation. 
 AQthclause read 


tlemen would explain it — that it’ would be- -more. explained 


fax (meaning Mx Davie) wil discharge. fire-balls. among us; 


! 
| 
| 
| 
| 
| 
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Mr. IREDELL. Mr. Chairman, this ‘clause: is of so 
much importance, that we ought to consider it with’ the 
most serious attention. It is a power vésted in’ Congress, 
which, in my opinion, is absolutely indispensable ; “yet there 

_ have been, perhaps, more objections made to it than’ any 
other power vésted in Congress. - For my ‘part, ‘I will ob- 
serve generally that, so far “from being displeased with that 
jealousy and extreme caution with which gentlemen‘consider 
every power proposed to be given to this government, ‘they 
give me the utmost satisfaction. 

__ I believe the passion for liberty is stron er in America 

‘than in any other country in the world: Here every man 
is strongly impressed with its importance, and every’ 
glows for the preservation of it. ‘Every jéalousy, ‘ft 
compatible with the indispensable principles of government 
is to be commended; but these principles must at all’ everits 
be observed. ‘The powers of government ought to be com- 

_petent to the public safety. This, indeed, 1s the primary ~ 
object of all governments. It is the duty of gentlemen who 

form a constitution to take care that no power should ‘be: 
wanting which the safety of the community requires. “The © 

exigencies of the country must be provided for, not only in © 
respect to common and usual cases, but for occasions which ; 
do not frequently occur. If such a provision is ‘not made, | 

critical occasions may arise, when there must be éither' a 
usurpation of power, or the public safety eminently endan- 
gered ; for, besides the evils attending a frequent change of 

~ a constitution, the case may not admit of :so slow a remedy. 

In considering the powers that ought to be vested in any gov- 

ernment, possible abuses ought not to be pointed out, with- 

_ out at the same time considering their'use. No powet, of 

any kind or degree, can be given but what may’ be ‘abused 

we have, therefore, only to consider whether any particular 

power is absolutely necessary. If it be, the “power ‘inust — 
be given, and we must run the risk of the abuse, considering 
our risk of this evil as one of the conditions’ of the imperfect 

_ state of human nature, where there is no good without: the 

mixture of some evil. At the same time, ‘it is undoubtedly 

our duty to guard against abuses as ‘much’ as’ possible. “+f 

America, we enjoy peculiar blessings ;.’ COP 

tinguished by the possession of freedom. in’a°v 

gree, unmixed with ‘those: oppressions:” ‘th 
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_dnxEurope, suffer. But .we. ought. to consider that in this 
“eountry,:as well..as in others, it is. equally necessary to re- 


2 3 


- world. without a power. to raise armies. _In.some countries 
in Europe, a great force is necessary to be. kept up, to guard 
_agajnst.those..numerous armies maintained by. many sover- 
_eigns-there, where an. army belonging to one government 
.alone.sometimes amoints to two hundred thousand or four 
‘hundred thousand men. Happily, we are. situated at a 
- great distance. from them, and the: inconsiderable power to 
the north of us is: not likely soon to be. very formidable. 
- But: though .our situation places us. at.a remote danger, it 
_cannot be. pretended. we are in no danger at all. I believe 
there..is, no.man who. has written on this subject, but. has 
admitted .that.this power of raising armies.is necessary in 
dime: of. war;,but ‘they do not choose to. admit of it in a 
time: of, peace. It is to. be -hoped. that,,in time of peace, 
there. will not -be..oceasion, at:any.time, but for a very small 
; Anenaber of forces ; possibly, a .few garrisons.may.be neces- 
sary to..guard.the frontiers, and an insurrection like that 
_Jately. in, Massachusetts might. require:.some troops. . But a 
time of. war..is .the time. when .the , power, would probably 
-be.exerted. to..any. extent... Let us, however, consider . the 
. consequences of a limitation: of. this .power to a time. of war 
only, .,Qne.moment’s. consideration. will- show the. impolicy 
».Of dt,in, the. -most. glaring.manner. ..We certainly ought to 
_ guard; against. the machinations .of other countries. . We 
. kknow.not: what. designs.may. be. entertained against us; but 
' surely, when -known,.we ought, to. endeavor .to counteract 

yatheiy. effects.” Such. designs, .may..be entertained.in a. time 
ofound.-peace,. as. .well as. after. a. declaration. of. war. 
suppose, for..instance,.our government had received 
ertaip. intelligence that, the. British government had formed 

eheme to. attack New. York, next. April, with. ten. thou- 
andmen ; would. it..not be. proper, immediately to . prepare 
gainst it >and. by so doing the scheme.might be defeated. 
Bus .if-Congress.had no.such. power, because. it was a time 
-20f peace, the. place..must fall, the, instant. it was. attacked; 
-v@nd it-might.. take years to. recover. -what.might. at:first. have 
been, seasonably defended... This restriction, therefore, .can- 
«nat.4ake, place with safety. tothe community, and the power 


-gtrain-and: suppress internal commotions, and to guard against . 
~foreign;hostility. There is, I.believe, no government in the © 
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must of course be left to the direction of the general govern- 
ment. I hope there will be little necessity for the exercise 
of this power; and I trust that the universal resentment 
and resistance of the people will meet every attempt to 
abuse this or any other power. That high spirit for which 
they are distinguished, I hope, will ever exist; and it 
probably will as long as we have a republican form of gov- 
ernment. Every man feels a consciousness of a personal 
equality and independence. Let him look at any part of 
the continent, — he can see no superiors. This personal in- 
dependence is the surest safeguard of the public freedom. 
But is it probable that our own representatives, chosen for a 
limited time, can be capable of destroying themselves, their 
families and fortunes, even if they have no regard to their 
public duty ? When such considerations are involved, surely 
it is very unlikely that they will attempt to raise an army 
against the liberties of their country. Were we to establish 
an hereditary nobility, or a set of men who were to have 
exclusive privileges, then, indeed, our jealousy might be well 
grounded. But, fortunately, we have no such. The. re- 
striction contended for, of no standing army in time of peace, 
forms a part of our own state Constitution. What has been 
the consequence? In December, 1786, the Assembly 
flagrantly violated it, by raising two hundred and one men, 
for two years, for the defence of Davidson county. I do 
not deny that the intention might have been good, and that 
the Assembly really thought the situation of that part of 
the country required such a defence. But this makes the 
argument still stronger against the impolicy of such a re- 
striction, since our own experience points out the danger 
resulting from it; for I take it for granted, that we could 
not at that time be said to be in a state of war. Dreadful 
might the condition of this country be without this power. 
We must trust our friends or trust our enemies. ‘There is 
one restriction on this power, which I believe is the only 
one that ought to be put upon it. 

Though Congress are to have the power of raising and 
supporting armies, yet they cannot appropriate money: for 
that purpose for a longer time than two years. Now, we 
will suppose that the majority of the two houses should be 
capable of. making a bad use of this power, and should ap- 


propriate more money to raise an army than is necessary. 
9 
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. ‘Phe’appropriation, we have seen; cannot be constitutional for. °; 
swieré-than’ two: years. Within that time it might command 
‘obedience: ° But’ at-the end of the second year from the first 
choice, ‘the ‘whole ‘House- of Representatives must be re- 
‘chosen, ‘and “also one third of the Senate. The people, 
being inflamed with the abuse of power of the old members, 
‘would turn’ them-out with indignation. Upon their return - 
home; they would meet the universal execrations of their _ 
fellow-citizens. Itistead ‘of the grateful plaudits of their 

country, -so dear to every feeling mind, they would be treated 
with the utmost: resentment and contempt; their names 
would be held in everlasting infamy; and their measures 
would be instantly reprobated and changed by the new 
members. In two years, a system of tyranny certainly could — 
not succeed in the face of the whole people ; and the appro- 

‘priation could not bewith any safety for less. than that 
‘period... “If it-depended on an. annual vote, the consequence 
‘might: be; that, at'a ‘critical period, when military operations 
‘were nécessary, the troops would not.know whether they 
‘were ‘entitled.to pay or not, and could ‘not safely act ‘till 
they knew that the annual vote had passed. To refuse this 
power to the government, would be to invite insults and 
attacks from other nations. Let us not, for God’s sake, be 
guilty of such indiscretion as to trust our enemies’ mercy, 
‘bat give,.as is our duty, a sufficient power to government to 
protect’ their country, — guarding, at the same time, against 
abuses as well as-we can. We well know what this country 
suffered’ by the ravages of the British army during the war. 
‘How could we have been saved but by an army? Without 
that:resource we should soon have felt the. miserable conse- 
quences; and this day, instead of having the honor — the 
greatest any people ever enjoyed — to choose a government 
which. our reason recommends, we should have been groan- 
ae nee oe most intolerable. tyranny that was-ever felt. 
‘We ought not to think these dangers are entirely over. The 
British: government is not -friendly to us. .. They dread. the 
rising:glory of America. They tremble for the West Indies, 
and 'their-colonies'to the north of us.:_ They have counter- 
acted‘ us: on every occasion since the peace. Instead of a 
Tiberal and. reciprocal commerce, they: have attempted to 
confiie us to..a most:narrow. and. ignominious one. .. Their 
‘pride ‘is still irritated: with the disappointment. of their en- 
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deavors to enslave us. ‘They know that, on the record of 
history, their conduct towards us must appear in the most dis- 
graceful light. Let it also appear, on, the record of history, 
that America was equally wise and fortunate in peace as well 
as in war. Let it be said that, with a temper and unanimity 
unexampled, they corrected the vices of an imperfect. gov- 
ernment, and framed a new one on the basis of justice and 
liberty; that, though all did not concur in’ approving the 
particular structure of this government, yet that the minority 
peaceably and respectfully submitted to the decision of the 
greater number. ‘This is a spectacle so great, that, if it 
should succeed, this must be considered the greatest country 
under heaven; for there is no instance of any such deliber- 
ate change of government in any other nation that. ever 


_existed. But how would it gratify the pride of our enemy 


to say, “ We could not conquer you, but you have ruined 
yourselves. You have foolishly quarrelled about trifles. You 
are unfit for any government whatever. You have separated 
from us, when you were unable to govern yourselves, and 
you now deservedly feel all the horrors of anarchy.” I beg 
pardon for saying so much. | did not intend it when I be- 
gan. But the consideration of one of the most important 
parts of the plan excited all my feelings on the subject... I 
speak without any affectation in expressing my apprehension 
of foreign dangers: the belief of them is strongly impressed 
on my mind. I hope, therefore, the gentlemen of the com- 
mittee will excuse the warmth with which I have spoken. 
I shall now take leave of the subject. I flatter myself that 
gentlemen will see that this power is absolutely necessary, 
and must be vested somewhere; that it can be vested -no- 
where so well as in the general government; and that it is 
guarded by the only restriction which the nature of the thing | 
will admit of. 

Mr. HARDIMAN desired to know, if the people were 
attacked or harassed in any part of the state, —if on the 
frontiers, for instance, — whether they must not apply tothe 
state legislature for assistance. - 

Mr. IREDELL replied, that he admitted that application 
might be immediately made to the state legislature, and that, 
by the plan under consideration, the strength of the Union 
was to be exerted to repel invasions of foreign-enemies and 
suppress domestic insurrections ; and that the possibility of 


~ 
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an: instantanéots and: unexpected attack, in time of profound 
peace; ilustrated:the danger of restricting the power of rais- 
ind supporting-armies.- “3 
‘he rest-of.the 8th section read without any observation, 
Ast clause of the 9th section read. Be ths ga 
“Mri J.:M’DOWALL wished to hear the reasons of this 
restriction. 
- Mr. SPAIGHT answered, that there was a contest be- 
tween: the: Northern and Southern States ; that the Southern 
States, whose principal: support depended on the labor of 
slaves; would not consent to the desire of the Northern 
States to:exclude the importation of slaves absolutely ; that 
South Carolina and Georgia insisted on this clause, as they 
were now in want of hands to cultivate their lands; that:in 
the course of twenty. years they would be fully supplied ; 
that the: trade would. be abolished then, and that, in the 


mean. time, some tax or duty might be: laid: on. 


‘Mir. .M’DOWALL replied, that the.explanation was just — 


stich.as: he expected, and by no.means satisfactory-to him, 
and that he looked. upon it -as.a very objectionable’ part of 
the system. snat a ¥ 
.Mr. IREDELL. | Mr. Chairman, I rise to express senti- 
ments similar to those of: the gentleman from Craven.. For 
my. part, were it practicable to put an end to the importa- 
tion-of slaves immediately, it would give me the greatest 
pleasure ; for it-certainly is a trade utterly inconsistent. with 
e-tights-of humanity, and under which great ‘cruelties 
have::been-exercised. .When the entire abolition of slavery 
takes:place, it will be an event which must be pleasing ‘to 
‘every: generous mind, and evéry friend of human nature ; but 
“we: often wish. for things which are not attainable. It was 
the--wish “ofa great majority of the Convention to put an 
end to the trade immediately ; but the states of South Car- 
‘olina and:Georgia would: not agree to it. . Consider, then, 
‘what:would -be the difference. between our present situation 
tn: this respect, if we do not agree to the Constitution, and 
what. it will be if we do agree toit. If we do not agree 
to: it, do we remedy the evil? ‘No, sir, we.do not. For if 
the Constitution be not adopted, it will--be in the power of 
‘every state to continue it forever.-..They may or may. not 
abolish it; at their discretion. But if we adopt. the Con- 
stitution, the trade. must cease after twenty years, if Con- 
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' gress declare so, whether particular states please so or-not ; 
? surely, then, we can gain by it. ‘This was the utmost .that 
; could be obtained. I heartily wish more could have been 
/ done. But as it is, this government_is nobly distinguished 
. above others by that very provision. Where is there another 
country in which such a restriction prevails? We, there- 
fore, sit, set an example of humanity, by providing for. the 
| abolition of this inhuman traffic, though at a distant period: 

I hope, therefore, that this part of the Constitution will not: 
'. be condemned because it has not stipulated for what was 
impracticable to obtain. ie 955 2 

Mr. SPAIGHT further explained the. elases: ‘That the 
limitation of this trade to the term of twenty: years‘ was. a 
compromise between the Eastern States and the Southern 
States. South Carolina and Georgia wished. to extend the 
term. The Eastern States insisted on the entire abolition 
of the trade. That the state of North Carolina had not 
thought proper to pass any law prohibiting the importation 
of slaves, and therefore its delegation in the Convention did. 
not think themselves authorized to contend for an immediate 
prohibition of it. 

Mr. IREDELL added. to what he had. said itive’ that 
the states of Georgia and South Carolina: had lost .a. great 
many slaves during the wat; and that they wished. to: ‘supply 
the loss. 

Mr. GALLOWAY. Mr. Chairman, the explanation giv- 
en to this clause does not satisfy my mind. I wish. to see 
this abominable trade put an end to. But in case it: be 
thought proper to continue this abominable traffic: for twenty: 
years, yet I do not wish to see the tax on-the importation 
extended to all persons whatsoever. . Our situation is dif- 
ferent from the people to the north. We -want citizens; 
they.do not. Instead of laying a tax, we ought to. give a 
bounty to encourage foreigners to come: among us. ©: With. 
respect to the abolition of slavery, it: requires the. utmost 
consideration. The property of the Southern States consists 
principally.of slaves. If they mean to do away slavery.ak 
together, this property will be destroyed. I apprehend, it - 
means to bring forward: manumission... If we must manu. 
mit our. slaves, what country-shall we send. them to? .. l¢zis® 
impossible for us to be happy, i, a bie mast amistir they. 
are to stay among us... - . ies 
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“2 Mr IREDELL. « ‘Mr: Chairman, the worthy gentlemai 
‘L-believe;has -misunderstood this clause, which runs in the 
following words: “The migration or importation of suck 
persons as‘any of the states now existing shall think propet 
to ‘admit, shall not be prohibited by the Congress. prior to 
the ‘year 1808; but a tax or duty may be: imposed on suclr 
importation, not exceeding ten dollars for each person.” 
Now, sir, observe that the Eastern States, who long ago 
have abolished slaves, did not. approve of the expression 
slaves ; they therefore used another, that answered the same © 
purpose. ‘The committee will observe the distinction be- 
tween the two words migration and importation. The first 
part of the clause will extend to persons who come into this © 
country as free people, or are brought as slaves. But thelast % 
part extends to slaves only. The word migration refers to * 
free persons; hut the word importation refers to slaves, be- 
cause free people cannot be saidto be imported. The tax, 
therefore;is only to: be laid on slaves‘who are imported, and 
hot on free persons who migrate. I further beg leave :to say 
that the gentleman is mistaken in another thing. He seems 
to say that this extends to the abolition of slavery. Is there 
any thing in this Constitution which says that Congress shall 
have it in their power to abolish the slavery of those slaves 
who are now in the country? Is it not the plain meaning 
of it, that after twenty years they may prevent the future 
importation of. slaves’ It does not extend to those now in 
the country. There: is another circumstance to be observed. 
“There. is no authority vested in Congress to restrain the 
states, in the interval of twenty years, from doing what they 
please. ‘If they wish to prohibit such importation, they may 
do so. Our next Assembly may put an. entire ‘end -to the 
importation of slaves. Fe SRT eR, a eh Be 6 
The rest of the 9th section read without any. observation. 
“> Article 2d, section Ist. oo ee ee ee . 
"Mr, DAVIE, Mr. Chairman, I must express my aston- 
‘ishment at the precipitancy with which we go. through this 
‘business. Is it not highly paulo el to ‘pass - over in silence 
any part of this Constitution which has been loudly objected 
tor We go into a committee to-have a freer discussion. «I 
am‘ sorry to’ see gentlemen hurrying us through, and sup- 
pressing their objections, in-order to bring them: forward at 
an unseasonable hour. We are assembled here to-deliberate 
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for our own common welfare, and to decide upon a question 
of infinite importance to our country.. What is the cause of 
this silence and gloomy jealousy in gentlemen of the oppo- 
sition? ‘This department has been universally objected to 
by them. The most virulent invectives, the most oppro- 
brious epithets, and the most indecent scurrility, have been 
used and applied against this part of the Constitution. It 
has been represented as incompatible with any degree of 
freedom. Why, therefore, do not gentlemen offer their ob- 
jections now, that we may examine their force, if they have 
any? The clause meets my entire approbation. I only 
rise to show the principle on which it was formed... The 
principle is, the separation of the executive from the legis- 
lative —a principle which pervades all free governments. 
A dispute arose in the Convention concerning the reéligi- 
bility of the President. It was the opinion of the deputation 
from this state, that he should be elected for five or seven 
years, and be afterwards ineligible. it was urged, in sup- 
port of this opinion, that the return of public officers into the 
common mass of the people, where they would feel the tone 
they had given to the administration of the laws, was the 
best security the public had for their good behavior ; that it 
would operate as a limitation to his ambition, at the same 
time that it rendered him more independent; that. when 
once in possession of that office, he would move heaven and 
earth to secure his reélection, and perhaps become the crin- 
ging dependant of influential men; that our opinion was 
supported by some experience of the effects of this principle 
in several of the states. A large and very respectable ma- 
jority were of the contrary opinion. It was said that such 


an exclusion would be improper for many reasons; that if 


an enlightened, upright man had discharged the duties. of 
the office ably and faithfully, it would be depriving the peo- 
ple of the benefit of his ability and experience, though they 
highly approved of him; that it would render the President 
less ardent in his endeavors to acquire the esteem and ap- 
probation of his country, if he knew that he would be abso- 
lutely excluded after a given period; and that it would be 
depriving a man of singular merit even of the rights of citi- 
zenship. It was also said, that the day might come, when 
the confidence of America would be put in one man, and 
that it might be dangerous to exclude such a man from the 
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‘service'of:-his country.” It was-urged, likewise, that no un- 
due: influence ‘could’ take place in-his election; that, as he: 
was‘to”’be-elected’on the same day throughout the United 
States; no man’ could say. to himself, J am-to be the man. 
Under: these éonsiderations, a large, respectable majority: 
voted. for it as it now stands. With respect to the unity of 
the exécutive; the superior energy and secrecy wherewith 
ofie person can act, was one of the principles on which the 
Convention went. Buta more predominant principle was, 
the more obvious responsibility of one person. It was ob- 
served that, if there were a plurality of persons, and a crime — 
should be committed, when their conduct came to be ex- 
amined, it would be impossible to fix the fact on any one of 
them, but that the public were never at a loss when there 
was but one man. - For these reasons, a great majority con- 
curred in the unity, and reéligibility also, of the executive. 
[thought proper to show the spirit of the deputation from 
this:state. - "Howevet [heartily concur in it as it now stands, 
and ‘the mode-of his-election precludes every possibility of 
corruption or improper influence of any kind. : 

“Mr. JOSEPH TAYLOR thought it improper to object 
on every trivial case; that this clause had been argued on in 
some degree before, and that it would be a useless waste 
of time to dwell any longer upon it; that if they had the 
power. of amending the Constitution, every part need not 
be. discussed, “as some were not. objectionable; and that, 
for his own’ part, he would object when any essential defect 
catie: before the house. eS : 
2d, 3d, and 4th clauses read. 
~ Mr. J. TAYLOR objected to the power. of Congress to 
determine the time of choosing the ‘electors, and to deter- 
mine-the:time of electing the President, and urged that it 
- Was improper to-have the election on the same day through- 

out’ the United: States ; that Congress, not satisfied with 
their ‘power over the time, place, and. manner of elections of 
:preséntatives, and over the time and manner of elections 
of ‘senators, and their’ power of raising an army, wished like- 
Wise to'control: the election of the electors of the President ; 
that by their army; and the election being on the same day 
hivall the states, they might ‘compel’ the electors to vote as 

Mr. SPAIGHT answered, that the time of choosing the 
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‘electors was to be determined by Congress, for the sake of: 


regularity and uniformity ; that, if the states were to .deter- 
mine it, one might appoint it at one day, and another at 
another, &¢.; and that the election being onthe same day 


in all the states, would prevent a combinauen: between. the 


electors. 

Mr. IREDELL. Mr. Chairman, it gives 1 me great aston- 
ishment to hear this objection, because I thought this. to. be 
a most excellent clause. Nothing is more necessary than to 
prevent every danger of influence. . Had the time of election 
been different in different states, the electors chosen in one 
state might have gone from state to state, and conferred. 
with the other electors, and the election. might have. been 
thus carried on under undue inflaence. But by- this -pro- 
vision, the electors must meet in the different states on the 
same day, and cannot confer together. They may not even 
know who are the electors in the other states. There can 
be, therefore, no kind of combination. It is probable that 
the man who is the object of the choice of thirteen different | 
states, the electors in each voting unconnectedly. with the 
rest, must be a person who possesses, in a high sear the 


confidence and respect of his country. . 


Gov. JOHNSTON expressed doubts with respect to, the 
persons by whom the electors were to be appointed. Some, 
he said, were of opinion that the people at large were. to 
choose them, and others thought the state eenietates were 
to appoint them. 

Mr. IREDELL was of opinion that it could not be done 
with propriety by the state legislatures, because, as they 
were to direct the manner of appointing; a law .would look 
very awkward, which should say, “ They gave the: power of 
such appointments to themselves.” —_- 

Mr.. MACLAINE thought the state legislatures might 
direct the electors to be chosen in what.manner they thought 
proper, and they might direct it to be done by the: peony pat 
large. 
Mr. DAVIE was of opinion, that i it was 8 left to the wisdom 
of the legislatures to direct their election in maeiere manner 
they thought proper. . 7 

Mr. TAYLOR still thought the power improper “with ae 
spect to the time of choosing the electors. This. oe 
peared to.him to belong properly to the state ° leg i 
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nor could he see any purpose it could answer but that of an 
augmentation of the congressional powers, which, he said, 
were too great already ; that by this power they might pro- 
long the elections to seven years, and that, though this would 
be in direct opposition to another part of the Constitution, 
sophistry would enable them to reconcile them. 

Mr. SPAIGHT replied, that he was surpriscd that the 
gentleman objected to the power of Congress to determine 
the time of choosing the electors, and not to that of fixing 
the day of the election of the President; that the power in 
the one case could not possibly answer the purpose of uni- 
formity without having it in the other; that the power, in 
both cases, could be exercised properly only by one general 
superintending power; that, if Congress had not this power, 
there would be no uniformity at all, and that a great deal of 
time would be taken up in order to agree upon the time. 


Monpay, July 28, 1788. 


The 2d section of the 2d article read. 
Mr. IREDELL. Mr. Chairman, this part of the Con- 


stitution has been much objected to. The office of superin- 


tending the execution of the laws of the Union is an office: 


of the utmost importance. It is of the greatest consequence 
to the happiness of the people of America, that the person to 
‘whom this great trust is delegated should be worthy of it. 
It would require a man of abilities and experience ; it would 
also require a man who possessed, in a high degree, the con- 
fidence of his country. This being the case, it would be a 
great defect, in forming a constitution for the United States, 
if it was so constructed that, by any accident, an improper 
person could have a chance to obtain that office. The com- 
mittee will recollect that the President is to be elected by 
electors appointed by each state, according to the number of 
senators and representatives to which the state may be en- 
titled in the Congress; that they are to meet on the same 
day throughout the states, and vote by ballot for two persons, 
one of whom shall not be an inhabitant of the same state with 
themselves. .These votes are afterwards to be transmitted, 
under seal, to the seat of the general government. The per- 
son who has the greatest number of votes, if it be a majority 
of the whole, will be the President. If more than onc have 
a majority, and equal votes, the House of Representatives 
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are to choose one of them. If none have a majority of votes, 
then the House of Representatives are to choose which of the 
persons they think proper, out of the five highest on the list. 
The person having the next greatest number of votes is to 
be the Vice-President, unless two or more should have equal 
votes, in which case the Senate is to choose one of them for 
Vice-President. If I recollect right, these are the principal 
characteristics. Thus, sir, two men will be in office at the 
same time ; the President, who possesses, in the highest de- 
gree, the confidence of his country, and the Vice-President, 
who is thought to be the next person in the Union most fit 
to perform this trust. Here, sir, every contingency is pro- 
vided for. No faction or combination can bring about the 
election. It is probable that the choice will always fall upon 
a man of experienced abilities and fidelity. In all human 
probability, no better mode of election could have been 
devised. 

The rest of the Ist section read without any observations. 

2d section read. 

Mr. IREDELL. Mr. Chairman, I was in hopes that 
some other gentleman would have spoken to this clause. 
It conveys very important powers, and ought not to be 
passed by. I beg leave, in as few words as possible, to speak 
my sentiments upon it. I believe most of the governors of 
the different states have powers similar to those of the Pres- 
ident. In almost every country, the executive has the com- 
mand of the military forces. From the nature of the thing, the 
command of armies ought to be delegated to one person only. 
The secrecy, despatch, and decision, which are necessary in 
military operations, can only be expected from one person. 
The President, therefore, is to command the military forces 
of the United States, and this power I think a-proper one; 
at the same time it will be found to be sufficiently guarded. 
A very material difference may be observed between this 
power, and the authority of the king of Great Britain under 
similar circumstances. The king of Great Britain is not 
only the commander-in-chief of the Jand and naval forces, 
but has power, in time of war, to raise fleets and armies. 
He has also authority to declare war. ‘The President has 
not the power of declaring war by his own authority, nor 
that of raising fleets and armies. These powers are vested 
in other hands. The power of declaring war is expressly 
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given to Congress, that is, to the two branches of the legis- 

Renate, composed of representatives of the state . 
legislatures, the. House of Representatives, deputed by the - 
people. at: large... They have also expressly delegated to » 
‘them the powers of raising and supporting armies, and of ~ 


Jature — the: 


- ‘providing and maintaining a navy. 


- With regard to the militia, it must be observed, that though — 
he. has the command of them when called into the actual ‘ 


service of the United States, yet he has not the power of 
calling them out. The power of calling them out is vested 
in Congress, for the purpose of executing the laws of the 
Union.- When the militia are called out for any purpose, 


some person must command them; and who so proper as, 


that person who has the best evidence of his possessing the 
general confidence of the people? I trust, therefore, that 
the. power of commanding the militia, when called forth into 
the actual service of the United States, will not be object- 
ed.to =. - Sa te 
- .The.next part, which says “that he may require the opin- 
ion.in writing of the principal officers,” is, in some degree, 
substituted for a-council. He is only to consult them if he 
thinks proper. . Their opinion is to be given him in writing. 
By this means he will be aided by their intelligence ; and 
the necessity-of their opinions being -in writing, will render 
them more. cautious.in giving them, and make them respon- 
Sible -should they.give advice manifestly improper. ‘This 
-does not: diminish the responsibility of the President himself. 
:*"Bhey-might otherwise. have colluded, and opinions have 
‘been .given too much under his influence. | 
.°-At-has.been-the opinion of many gentlemen, that the Pres- 
-ident should :have a council. This opinion, probably, has 
‘heen derived from.the example in England. It would be 
veryproper for every gentleman to consider attentively 
Avhether that example ought to be imitated by us. Although 
athe airespectable example, yet, in my-opinion, very satis- 
factory:#easons can be assigned for a departure from it in 
this Constitution. By Euan) Be, 
vd was very difficult, immediately on. our separation from 
Great Britain, to disengage ourselves. entirely from ideas of 
government we had been used to. . We had been accustomed 
to..a council under the old. government, and. took it for 
granted. we ought-te have-one-under the new. But. cx- 
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amples ought not to be implicitly followed; and the reasons 
which prevail in Great Britain for a council do not apply 
equally to us. In that country, the executive authority is 
vested in a magistrate who holds it by birthright.. He has 
great powers and prerogatives, and it is a constitutional 
maxim, that he can do no wrong. We have experienced 
that he can do wrong, yet no man can say so in his own 
country. There are no courts to try him for any high 
crimes; nor is there any constitutional method of depriving 
him of his throne. If he loses it, it must be by a general 
resistance of his people, contrary to forms of law, as at the 
revolution which took place about a hundred years ago... It 
is, therefore, of the utmost moment in that country, that 
whoever is the instrument of any act of government should 
be personally responsible for it, since the king is not; and, 
for the same reason, that no act of government should be 
exercised but by the instrumentality of some person who can 
be accountable for it. Every thing, therefore, that the king 
does, must be by some advice, and the adviser of course 
answerable. Under our Constitution we are much happier. 

No man has an authority to injure another with impunity. 
No man is better than his fellow-citizens, nor can pretend to 
any superiority over the meanest man in the country. Ifthe 
President does a single act by which the people are. preju- 
diced, he is punishable himself, and no other man merely 
to screen him. If he commits any misdemeanor in office, he 
is impeachable, removable from office, and incapacitated to 
hold any office of honor, trust, or profit. If he commits any 
crime, he is punishable by the laws of his country, and in 
capital cases may be deprived of his life. This being the 
case, there is not the same reason here for having a council 
which exists in England. It is, however, much to be desired, 
that a man who has such extensive and important business 
to perform should have the means of some assistance to 
enable him to discharge his arduous employment. ©The 
advice of the principal executive officers, which he can at all 
times command, will, in my opinion, answer this valuable 
purpose. He can at no time want advice, if he desires it, 
as the principal officers will always be on the spot. ‘Those 
_ officers, from their abilities and experience, will probably be 
able to give as good, if not better, advice than any coun- 
‘sellors would do ; and the solemnity of the advice an writing, 
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which must be preserved, would be a great check upon 
them. 


Besides. these considerations, it was difficult for the Con- 


vention to prepare a council that would be unexceptionable. 
' That jealousy which naturally exists between the different 
states enhanced this difficulty. If a few counsellors. were 
to be chosen from the Northern, Southern, or Middle States, 
or from a few states only, undue preference might be given 
to those particular states from which they should come. If, 
to avoid this difficulty, one counsellor should be sent from 
each state, this would require great expense, which is a 
consideration, at this time, of much moment, especially as it 
is probable that, by the method proposed, the President 
may be equally well advised without any expense at all. 

We ought also to consider that, had he acouncil by whose 
advice he was bound to act, his responsibility, in all such 
cases, must be destroyed. You surely would not oblige him 
to follow their advice, and punish him for obeying it. If 
called upon on any occasion of dislike, it would be natural 
for him to say, “ You know my council are men of integrity 
and ability: J could not act against their opinions, though 
I confess my own was contrary to theirs.” This, sir, would 
be pernicious. In such a situation, he might easily combine 
with his council, and it might be impossible to fix a fact 
upon him. It would be difficult often to know whether the 
President or counsellors were most to blame. A thousand 
plausible excuses might be made, which would escape de- 
tection. But the method proposed in the Constitution 
creates no such embarrassment. It is plain and open. 
And the President will personally have the credit of good, 
or the censure of bad measures; since, though he may ask 
advice, he is to use his own judgment in following or re- 
jecting it. For all these reasons, J am clearly of opinion that 
the clause is better as it stands than if the President were 
to have a-council. I think every good that can be derived 
from the institution of a council may be expected from the 
advice of these officers, without its being liable to the dis- 
advantages to which, it appears to me, the institution of a 
council would be. 

Another power that he has is to grant pardons, except in 
cases of impeachment. I believe it is the sense of a great 
part of America, that this power should be exercised by their 
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governors. It is in several states on the same footing 
that it is here. It is the genius of a republican government 
that the laws should be rigidly executed, without the in- 
fluence of favor or ill-will—that, when a man commits:a 
crime, however powerful he or his friends may be, yet he 
should be punished for it; and, on the other hand, though 
he should be universally hated by his country, his real guilt 
alone, as to the particular charge, is to operate against him. 
This strict and scrupulous observance of justice 1s proper in 
all governments; but it is particularly indispensable in a 
republican one, because, in such a government, the law is 
superior to every man, and no man is superior to another. 
But, though this general principle be unquestionable, surely 
there is no gentleman in the committee who is not aware 
that there ought to be exceptions to it; because there may 
be many instances where, though a man offends against the 
letter of the law, yet peculiar circumstances in his case may 
entitle him to mercy. It is impossible for any general law 
to foresee and provide for all possible cases that may arise ; 
and therefore an inflexible adherence to it, in every instance, 
might frequently be the cause of very great injustice. For 
this reason, such a power ought to exist somewhere ; and 
where could it be more properly vested, than in a man who 
had received such strong proofs of his possessing the highest 
confidence of the people? This power, however, only refers 
to offences against the United States, and not against 
particular states. Another reason for the President pos- 
sessing this authority, is this: it is often necessary to convict 
a man by means of his accomplices. We have sufficient 
experience of that in this country. A criminal would often 
go unpunished, were not this method to be pursued against 
him. In my opinion, till an accomplice’s own danger ‘is 
removed, his evidence ought to be regarded with great 


diffidence. If, in civil causes of property, a witness must 


be entirely disinterested, how much, more’ proper is it he 
should be so in cases of life and death! This power is 
naturally vested in the President, because it is his:-duty to 
watch over the public safety; and as that may frequently 
require the evidence of accomplices to bring great offenders 
to justice, he ought to be intrusted with the most effectual 
means of procuring it. Oe Eevee 

I beg leave: further to observe, that, for another. reason,4 
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think there -is a propriety in leaving this power to the general 
@isctetion’of the. executive magistrate, rather. than to fetter | 
if in:any manner which hasbeen proposed. It may happen’ : 
that‘many men, upon plausible pretences, may be seduced 
into ‘very ‘dangerous’ measures against their country. They 
faay aim, by an insurrection, to redress imaginary grievances, 
at the same time believing, upon. false suggestions, that their 
exertions are necessary to save their country from destruc- 
tion. Upon cool reflection, however, they possibly are con- 
vinced of their error, and clearly see through the treachery 
and villany of their leaders. In this situation, if the Presi- 
dent possessed the power of pardoning, they probably would 
throw themselves on the equity of the government, and the 
whole body be peaceably broken up. Thus, at a critical 
moment, the President might, perhaps, prevent a civil war. 
But if there was no authority to. pardon, in that delicate 
exigency, what would be the consequence? The principle 
of self-preservation would prevent their parting. Would it 
not be natural for them to say, “We shall be punishéd if we 
disband.::: Were we sure of mercy, we would peaceably part. 
But wé-know not that there is any chance of this. We 
may as well meet onc kind of death as another. We may 
as well die in the field as at the gallows.” I therefore sub- 
mit to the committee if this power be not highly necessary 
for such a purpose. aa 

' “We have seen a-happy instance of the good effect of such 
an‘exervise of mercy in the state of. Massachusetts, where, 
‘very lately, there was -so formidable an insurrection. I be- 
lieve a great’ majority of. the insurgents were drawn into it 
by. false: artifices. They at-length saw their error, and were 
willing to disband. Government, by a wise exercise of len- 
ity, after having shown its power, generally granted a pardon ; 
I'the whole party were dispersed. ‘There is now as much 
“peace in:that country as in any state in the Union. 

A particular instance which occurs to.me shows the utility 


ofthis power very strongly. Suppose we were involved in 
war.” ‘It would be then necessary to know the designs of 
‘the enemy. This kind of knowledge cannot always be pro- 
eared but by means of spies-—a.set of wretches. whom all 
‘nations despise, but whom: all: employ ; and, as. they would 
assutedly be used against us, a principle of self-defence 
‘would urge and: justify.the use of them on our part. Sup- 
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pose, therefore, the President could prevail upon a man of 
some importance to go over to the enemy, iu order to give him 
secret information of his measures. He goes off privately 
to the enemy. Ie feigus resentment against his country 
for some ill usage, either real or pretended, and is received, 
possibly, into favor and confidence. The people would not 
know the purpose for which he was employed. In the mean 
time, he secretly informs the President of the enemy’s de- 
signs, and by this means, perhaps, those designs are counter- 
acted, and the country saved from destruction. After his 
business is executed, he returns into his own country, 
where the people, not knowing he had rendered them any 
service, are naturally exasperated against him for his sup- 
posed treason. | would ask any gentleman whether the 
President ought not to have the power of pardoning this 
man. Suppose the concurrence of the Senate, or any other 
body, was necessary ; would this obnoxious person be prop- 
erly safe? We know in every country there is a strong 
prejudice against the executive authority. If a prejudice of 
this kind, on such an occasion, prevailed against the Presi- 
dent, the President might be suspected of being influenced 
by corrupt motives, and the application in favor of this man 
be rejected. Such a thing might very possibly happen when 
the prejudices of party were strong; and therefore no man, 
so clearly entitled as in the case I have supposed, ought to 
have his life exposed to so hazardous a contingency. 

The power of impeachment is given by this Constitution, 
to bring great offenders to punishment. It is calculated to 
bring them to punishment for crime which it is not easy to 
describe, but which every one must be convinced isa high 
crime and misdemeanor against the government. ‘This 
power is lodged in those who represent the great body of 
the people, because the occasion for its exercise will arise 
from acts of great injury to the community, and the objects 
of it may be such as cannot be easily reached by an ordina- 
ry tribunal. The trial belongs to the Senate, lest an inferior 
tribunal should be too much awed by so powerful an accuser. 
After trial thus solemnly conducted, it 1s not probable that 
it would happen once in a thousand times, that a man actu- 
ally convicted would be entitled to mercy; and if the Presi- 
dent had the power of pardoning in such a case, this great 
check upon high officers of state would lose much of :4ts:m- 
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fluence. «: It. seems, therefore, proper that the general power 
of:;pardoning: should: be abridged in this particular instance. © 
The: punishment-annexed to this conviction on impeachment - - 
ean. only. be removal from office, and disqualification to hold 
any:place-of honor, trust, or profit. But the person convict- 
ed.is further liable to a trial at common law, and may receive 
such common-law punishment as belongs to a description of 
such offences, if it be punishable by that law. I hope, for 
the reasons I have stated, that the whole of this clause will 
be approved by the committee. The regulations altogether, 
in my opinion, are as wisely contrived as they could be. It 
is impossible for imperfect beings to form a perfect system. 
If the present one may be productive of possible inconve- 
niences, we are not to reject it for that reason, but inquire 
whether any other system could be devised which would be 
attended: with fewer inconveniences, in proportion to the 
advantages resulting. But we ought to be exceedingly at- 
tentive in examining, and still more cautious in deciding, lest 
we should: condemn what may be worthy of applause, or 
approve of what may be exceptionable. 1 hope that, in the 
explanation of this clause, ] have not improperly taken up 
the time of the committee. 

Mr. MILLER acknowledged that the explanation of this 
clause ‘by the. member from Edenton had obviated some ob- 
‘jections. which he had to it; but still he could not entirely 
‘approve. of it. . He could not see the necessity of vesting 
this power in:the President. He thought that his influence. 
‘would-be too great in the country, and particularly over the 
‘military, by being the commander-in-chief of the army, navy, 
‘and militia. “He thought he could too easily abuse such ex- 
. -tensive powers, and was of opinion that Congress ought to 
have power to direct the motions of the army. He consid- 
ered. it-as.a defect in the Constitution, that it was not ex- 
“pressly-provided that Congress should have the direction of 
the: motions:of the army. PGES cn EP a 
‘Mr. SPAIGHT answered, that it was true that the com- 
‘maand of the army and navy was given to the President ; 
but. that’ Congress, who had the -power of raising armies, 
could certainly prevent any abuse of that authority in the 
President that they alone ‘had’ the: means of Supporting 
‘armies,-and that the President was aimpeachable.if he in any 
‘manner abused ‘his trust.» He.was surprised that any objec- 
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tion should be made to giving the command of the army to 
one man; that it was well known that the direction of an 
army could not be properly exercised by a numerous body 
of men; that Congress had, in the last war, given the ex- 
clusive command of the army to the commander-in-chief, 
and that if they had not done so, perhaps the independence 
of America would not have been established. 

Mr. PORTER. Mr. Chairman, there is a power vested 
in the Senate and President to make treaties, which shall be 
the supreme law of the land. Which among us can call 
them to account? [| always thought that there could be no 
proper exercise of power without the suffrage of the people ; 
yet the House of Representatives has no power to intermed- 
dle with treaties. The President and seven senators, as 
nearly as | can remember, can make a treaty which will be 
of great advantage to the Northern States, and equal injury 
to the Southern States. They might give up the rivers and 
territory of the Southern States. Yet, in the preamble of 
the Constitution, they say all the people have done it. I 
should be glad to know what power there is of calling the 
President and Senate to account. 

Mr. SPAIGHT answered that, under the Confederation, 
two thirds of the states might make treaties; that, if the 
senators from all the states attended when a treaty was 
about to be made, two thirds of the states would have a 
voice in its formation. He added, that he would be glad to 
. ask the gentleman what mode there was of calling the pres- 
ent Congress to account. 

Mr. PORTER repeated his objection. He hoped that 
gentlemen would not impose on the house; that the Presi- 
dent could make treaties with two thirds of the senate ; 
that the President, in that case, voted rather in a legislative 
than in an executive capacity, which he thought impolitic. 

Gov. JOHNSTON. Mr. Chairman, in my opinien, if : 
there be any difference between this Constitution and the 
Confederation, with respect to treaties, the Constitution is 
more safe than the Confederation. We know that two 
members from each state have a right, by the Confederation, 
to give the vote of that state, and two thirds of the states 
have aright also to make treaties. By this Constitution, 
two thirds of the senators cannot make treaties. without. the 
concurrence of the President. Here is, then, an additional 
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guard.» The':calculation that ‘seven or eight senators, with. 

the President; can make treaties, is totally erroneous. Four. 
, teen’ is'a'quorum; two’ thirds of which are ten. It-is upon 
the ‘improbable’. supposition that they will not attend, that 

the: objection is:founded that ten men, with the President, i 

can-make’ treaties. { Can it be reasonably supposed that | 

they will not attend when the most important business is 1 

‘ 


agitated —.when the interests of their respective states are 
most immediately affected ? . ; 
-:Mr. MACLAINE observed, that the gentleman was out ! 
of order with his objection — that they had not yet come to | 
the clause which enables the Senate and President to make —! 
treaties, . 
The 2d clause of the 2d section read. 
Mr. SPENCER. Mr. Chairman, I rise to declare my 
disapprobation of this, likewise. It is an essential article in 
our Constitution, that the legislative, the executive, and the 
supreiné judicial powers, of government, ought to be forever 
separate and distinct from each other. ‘The Senate, in the 
proposed ‘government of the United States, are possessed 
of the legislative authority in conjunction with the House 
of Representatives. They are likewise possessed of the sole 
power of trying all impeachments, which, not being re- 
strained to the- officers of the United States, may be in- 
tended. ‘to. include all -the officers of the several states in 
the Union: And by this clause they possess the chief of 
théexecutive. power; they are, in effect, to form treaties, 
which:are to be the law of the land; and they have obvi- 
ou n° effect, the appointment of all the officers of the 
United* States... The President may nominate, but they 
havea negative upon his nomination, till he has exhausted 
the’ tiumber‘of ‘those he wishes to be appointed. He will 
be obliged, finally, to acquiesce in the appointment of those 
whom the’ Senate shall nominate, or else no appointment 
 -will-take-place. Hence it is easy to perceive that the Presi- 
dent;,:in order to:do any business, orto answer any purpose 
in: ‘this‘department of his office, and-to keep himself out of 
‘perpetual hot: water, will be ‘under’ a necessity.to. form a 
* cOnhection-with that powerful body, and be ‘contented to 
put “himself at the -head of the leading members who com- 
‘pose it! “Ido not expect, at ‘this day,that the outline and 
organization of ‘this proposed government will be materially 
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altered. But I cannot but be of opinion that the govern- 
ment would have been infinitely better and more.secure, if 
the President had. been provided with a standing council, 
composed of one member from each of the states, the dura- 
tion of whose office might have. been the same as that. of 
the President’s office, or for any other period that might 
have been thought more proper; for it can hardly be sup+ 
posed, if two senators can be sent from each state, who: are 
fit to give counsel to the President, that one such cannot 
be found in each state qualified for that purpose. Upon this 
plan, one half the expense of the Senate, as. a standing 
council to the President in the recess of Congress, would 
evidently be saved; each state would have equal weight.in 
this council, as it has now in the Senate.. And what:ren- 
ders this plan the more eligible is, that two very:important con- 
sequences would result from it, which cannot result from the 
present plan. The first is, that the whole executive de- 
partment, being separate and distinct from that of the legis- 
lative and judicial, would be amenable to the justice of the 
land: the President and his council, or either or any.: of 
them, might be impeached, tried, and condemned, for any 
- misdemeanor in office. Whereas, on-the present plan pro- 
posed, the Senate, who are to advise the President, and 
who, in effect, are possessed of the chief. executive. powers, 
let their conduct be what it will, are not amenable to. the 
public justice of their country: if they may be impeached, 
there is no tribunal invested with jurisdiction to try them. 
It is true that the proposed Constitution provides that, when 
the President is tried, the chief justice shall preside. But 
_ I take this to be very little more than a.farce. . What. can 
the Senate try him for? For doing that which they have 
advised him to do, and which, without their advice, he would 
not have done. . Except what he may-do in a _military:ca- 
pacity — when, I presume, he will be entitled to be tried by 
a court martial of general officers — he can do nothing in the 
executive department without the advice of the Senate,’ un- 
less it be to grant-pardons, and adjourn the two Houses ‘of 
Congress to some day to which they cannot agree to adjourn 
themselves — probably to some term that may be..con- 
venient to the leading members of the Senate. = 
_I cannot conceive, therefore, that the President. ca: 
be tried by the Senate with.-any effect, -or. to-any. 
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for any misdemeanor in his office, unless it should extend 
to high treason, or unless they should wish to fix the odium 
of any measure on him, in order to exculpate themselves ; 
the latter of which I cannot suppose will ever happen. 

Another important consequence of the plan I wish had 
taken place is that, the office of the President being thereby 
unconnected with that of the legislative, as well as the 
judicial, he would have that independence which is necessary 
to form the intended check upon the acts passed by the legis- 
lature before they obtain the sanction of laws. But, on the 
present plan, from the necessary connection of the Presi- 
dent’s office with that of the Senate, I have little ground to 
hope that his firmness will long prevail against the over- 
bearing power and influence of the Senate, so far as to 
answer the purpose of any considerable check upon the acts 
they may think proper to pass in conjunction with the 
House of Representatives ; for he will scon find that, un- 
less he inclines to compound with them, they can easily 
hinder and control him in the principal articles of his. office. 
But, if nothing else could be said in favor of the plan of a 
standing council to the President, independent of the Sen- 
ate, the dividing the power of the latter would be sufficient 
to recommend it; it being of the utmost importance to- 
wards the security of the government, and the liberties of 
the citizens under it. For I think it must be obvious to 
every unprejudiced mind, that the combining in the Senate 
the power of legislation, with a controlling share in the ap- 
pointment of all the officers of the United States, (except 
those chosen by the people,) and the power of trying all 
impeachments that may be found against such officers, in- 
vests the Senate at once with such an enormity of power, 
and with such an overbearing and uncontrollable influence, 
as is incompatible with every idea of safety to the liberties 
of a free country, and is calculated to swallow up all other 
powers, and to render that body a despotic aristocracy. 

Mr. PORTER recommended the most serious consider- 
ation when they were about to give away power; that they 
were not only about to give away power to legislate or make 
laws of a supreme nature, and to make treaties, which might 
sacrifice the most valuable interests of the community, but 
to give a power to the general government to drag the in- 
habitants to any part of the world as long as they pleased ; 
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that they ought not to put it in the power of any man, or 
any set of men, to do so; and that the representation was 
defective, being not a substantial, immediate representation. 
He observed that, as treaties were the supreme law of the . 
land, the Louse of Representatives ought to have a vote in - 
making them, as well as in passing them. 

Mr. J. M7DOWALL. Mr. Chairman: permit me, sir, 
to make a few observations, to show. how improper it is to 
place so much power in so few men, without any responsi- 
bility whatever. Let us consider what number of them is 
necessary to transact the most important business. ‘Two 
thirds of the members present, with the President, can make 
a treaty. Fourteen of them are a quorum, two thirds of 
which are ten. These ten may make treaties and alliances. 
They may involve us in any difficulties, and dispose of us in 
any manner, they please. Nay, eight is a majority of a 
quorum, and can do every thing but make treaties. How 
unsafe are we, when we have no power of bringing those to 
an account! It is absurd to try them before their own body. 
Our lives and property are in the hands of eight or nine men. 
Will these gentlemen intrust their rights in this manner ? 

Mr. DAVIE. Mr. Chairman, although treaties are mere 
conventional acts between the contracting parties,- yet, by 
the law of nations, they are the supreme law of the land:to 
their respective citizens or subjects. All civilized nations 
have concurred in considering them as paramount to an 
ordinary act of legislation. ‘This concurrence is founded on 
the reciprocal convenience and solid advantages arising from 
it. A due observance of treaties makes nations more friendly 
to each other, and is the only means of rendering less fre- 
quent those mutual hostilities which tend to depopulate and 
ruin contending nations. It extends and facilitates that 
commercial intercourse, which, founded on the ‘universal 
protection of private property, has, in a measure, made the 
world one nation. 

The power of making treaties has, in all countries: and 
governments, been placed in the executive departments. 
This has not only been grounded on the necessity and reason 
arising from that degree of secrecy, design, and despatch, 
which is always necessary in negotiations between nations, 
but to prevent their being impeded, or carried into effect, 
by the violence, animosity, and heat of parties, which ‘too 
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often infect numerous bodies. Both of these reasons pre. 


ponderated in the foundation of this part of the system. It 


js true, sir, that the late treaty between the United States — 


and Great Britain has not, in some of the states, been held 
as the supreme law of the land. Even in this state, an act 
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of Assembly passed to declare its validity. But no doubt — 


that treaty was the supreme law of the land without the 


sanction of the Assembly; because, by the Confederation, 
Congress had power to make treaties. It was one of those 
original rights of sovereignty which were vested in them; 
and it was not the deficiency of constitutional authority in 
Congress to make treaties that produced the necessity of a 
‘Jaw to declare their validity ; but it was owing to the entire 
imbecility of the Confederation. 

On the principle of the propriety of vesting this power in 
the executive department, it would seem that the whole 
- power of making treaties ought to be left to the President, 
who, being elected by the people of the United States at 
large, will have theit general interest at heart. But that 
jealousy of executive power which has shown itself so 
strongly in all the American governments, would not admit 
this improvement. Interest, sir, has a most powerful influ- 
ence over the human mind, and is the basis on which all the 
transactions of mankind are built. It was mentioned before 
that the extreme jealousy of the little states, and between 
the commercial. states and the non-importing states, pro- 
duced the. necessity of giving an equality of suffrage to the 
Senate. The same causes made it indispensable to give to 
the senators, as representatives of states, the power of 
waking, or rather ratifying, treaties. Although it militates 
against every idea of just proportion that the little state of 
Rhode Island should have the same suffrage with Virginia, 
or the great commonwealth of Massachusetts, yet the small 
states would not consent to confederate without an equal 
voice in the formation of treaties. Without the equality, 
they apprehended that their interest would be neglected cr 
sacrificed in negotiations. This difficulty could not be got 
over. It arose from the unalterable nature of things. Every 
man was convinced of the inflexibility of the little states in 
this point. It therefore became necessary to give them an 
absolute equality in making treaties. 

The learned gentleman on my right, (Mr. Spencer,) after 
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_ that he. laid down this maxim, was. writing: in. praise'of 
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saying that this was an enormous power, and that blending 
the different branches of government was dangerous, -said, 
that such accumulated powers were inadmissible, and :con- 
trary to all the maxims of writers. It is true, the. great 
Montesquieu, and several other writers, have Jaid.it down as - 
a maxim not to be departed from, that the legislative, exec- 
utive, and judicial powers should be separate. and distinct. 
But the idea that these. gentlemen had in view has..been 
misconceived or misrepresented. An absolute and complete 
separation is not meant by them. It is impossible to form a 
government upon these principles. Those states. who had 
made an absolute .separation of these three powers their. 
leading principle, have been obliged to depart from it. :-It.is 
a principle, in fact, which is not to be found. in any: of::the. 
state governments. In the government of New York, the 
executive and judiciary have a negative similar to that of the 
President of the United States. This is a junction of all 
the three powers, and has been attended with the most 
happy effects. In this state, and most of the others, the 
executive and judicial powers are dependent on the legis- 
lature. Has not the legislature of this state the power.of. 
appointing the judges? Is it not in their power..also to: fix 
their compensation? What independence -can: there bein 
persons who are obliged to be obsequious. and cringing-for 
their office and salary? Are not our judges. dependent.on 
the legislature for every morsel they eat? It is not difficult 
to discern what effect this may have on human nature. The 
meaning of this maxim | take to be this— that the whole 
legislative, executive, and judicial powers should not:be exclu-.- 
sively blended in any one particular instance... The. Senate 


try impeachments. ‘This is their only judicial cognizance.’ - 


As to the ordinary objects. of a judiciary such. as:the decis-" 
ion of controversies, the trial. of criminals, gc. -— the judiciary 
is perfectly separate and distinct from the legislative. and 
ecutive branches. The House of Lords, in England, have: . 
great judicial powers; yet this.is not considered: as.a ‘blemish. - 

in their constitution. Why? ..Because they have-not: the. 

whole legislative power. Montesquieu, at the same-time® 


British government. At the very.time he recommended this 
distinction of. powers, he passed . the. highest.enlogium:« 
constitution wherein . they. were. all. partially. blexe 
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that the weaning of the maxim, as laid down by him and 


‘other’-writers, must’ be, that these three branches must 
not’ be-entirély ‘blended in one body. And this system: 
béfore ‘you: comes up to the maxim more completely than - 
the favorite government of Montesquieu. The gentleman _ 
frou. Ansonhas said that the Senate destroys the inde- . 
peridence of the President, because they must confirm the © 
nomination of officers. The necessity of their interfering in _ 
the appointment of officers resulted from the same reason ~ 
which produced the equality of suffrage. In other countries, 
the executive or chief magistrate, alone, nominates and 
appoints officers. The small states would not agree that 
the House of Representatives should havea voice in the 
appointment to offices; and the extreme jealousy of all the 
states would not give it to the President alone. In m 

‘opinion; it is more:proper as it is than it would be in either 
‘of those cases: - The interest of each state will be equally 
attended‘ to in appointments; and the choice will be more 
judicious: by the junction of the Senate to the President. 
Bicope it 1e appointments of officers, and making of trea- 
ties; he is not joined with them in any instance. He is per- 
feetly independent of them in his election. It is impossible 
for human ingenuity to devise any mode of election better 
calculated to exclude undue influence. He is chosen by the 
electors appointed by the people. He is elected on the 
samé day in every state, so'that there can be no possible com- 
bination between the electors. The affections of the peo- 
‘ple’ wan ‘be the: only influence to procure his election. If he 
“makes ‘a judicious nomination, is it to be presumed that the 
Senate will not concurin it? Is it to be supposed the legis- 


‘char 
“confirm it?’ He then says that the senators will have influ- 
‘eneé to’ get themselves reélected; nay, that they will be 
“perpetually-electéds ; 


have-very little apprehension on this ground. I take it 
for granted’ that the’ man whois once a senator will very 
probably be’ out forthe ‘next six years..: Legislative influ- 
‘ence’changes. Other. persons:rise, who have particular con- 
nections to advance them: to office. If the senators stay six 
years out-of the state. governments, their influence will be 
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greatly diminished. It will be impossible for the most influ- 
ential character to get himself ‘reélected after being out of 
the country so long. . There will be an entire. change in six 
: years. Such futile objections, I fear, proceed from .an-aver- 
- sion to any general system. The same learned.gentleman 
Says that it would be better, were.a council, consisting of 
one from every state, substituted to the. Senate. Another 
-gentleman has objected to the. smallness of. this. number. 
‘This shows the impossibility of satisfying all men’s. minds. 
I beg this committee to place these two objections together, 
and see their glaring inconsistency. If there were thirteen 
counsellors, in the manner he proposes, it would ‘destroy. the 
_ responsibility of the President.. He must have .acted also 
“with a majority of them. A majority. of them. is .seven, 
4 which would be a quorum. . A majority of these would be 
H four, and every act to which the concurrence of the Senate 

‘wand the President is necessary could be decided by these 
four. Nay, less than a majority— even one — would suffice 
§ to enable them to do the most important acts.. This, sir, 
#- .would be the effect of this council. The dearest interests of 
ft. .the community would be trusted to two men.. Had this been 
: the case, the loudest clamors would have -been raised,: with 
H justice, against the Constitution, and these gentlemen. would 
/ have loaded their own. proposition. with: the most-virulent 
4 abuse. . : : ere ee 
~ On a due consideration of this clause, it appears that this 
power could not have been lodged as safely any where else 
as where it is. The honorable gentleman (Mr. M’Dowall) 
has spoken of a consolidation in this government. That. is 
a very strange inconsistency, when he points out, at the same 
time, the necessity of lodging the power-of making :treaties 
‘with the representatives, where the: idea of.'a: consolidation 
‘can alone exist; and when he objects-to placing jit. in..the 
Senate, where the federal principle. is:completely preserved. 
‘As the Senate represents. the sovereignty of the: states, 
whatever might affect the states in their political. capacity 
cought to be left to them. . This is the certain. means of -pre- 
‘venting a‘ consolidation.. How. extremely absurd is it: to 
that disposition of power a consolidation of the states, 
must to all eternity. prevent it!. I have only .to:ad 
:principle upon which the General Convention-we 
:the power of? making: treaties could. nayhere,-be 
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lodged’ as: inthe President and Senate; and the extreme 


jealousy: subsisting between some:of the states would not 
admit of it-elsewhere. . If any.man will examine the opera- 
tien of that jealousy, in his own breast, as a citizen of North 
Carolina, be will soon feel the inflexibility that results from 
it; and: perhaps -be induced to acknowledge the propriety 
‘of this arrangement. 

.-Mr. M’7DOWALL declared, that he was of the same opin- 
jon as before, and that he believed the observations which 
the ‘gentleman had made, on the apparent inconsistency of 
his ‘remarks, would have very little weight with the com- 
mittee; that giving such extensive powers to so few men in 
the Senate was extremely dangerous ; and that he was not 
the more reconciled to it from its being brought about by 
the inflexibility of the small, pitiful states to the north. He 
supposed that eight members in the Senate from those states, 
with the President, might do the most. important acts. 

Mr, SPAIGHT. . Mr. Chairman, the gentleman objects 
to: the: smallness of the: number, and to their want of re- 
sponsibility. He argues as if the senators were never to at- 
tend, and as if the northern ‘senators were to attend more 
regularly than those from the south. Nothing can be more 
unreasonable than to suppose that they will be absent on 
the most important’ occasions. What responsibility is there 
in the present Congress that is not in the Senate? What 
responsibility is:there in our state legislature ? The senators 
ate'as-responsible as the members of our legislature. It is 
to: be:observed;that:though the senators are not impeachable, 
-yetthe President is: He may be impeached and punished 
forgiving: his consent to a treaty, whereby the interest of 
the:community is manifestly sacrificed. 
s=Ma. SPENCER. - Mr. Chairman, the worthy gentleman 
from-Halifax. has endeavored to obviate my objections against 
the.want of -responsibility in the President and senators,. 
and against the extent of their power. .He has not removed 
‘ty objections: «Its totally out of their power to show any de- 
a of responsibility. :. The executive is tried: by his advisers. 
Phe ‘reasons T-urged are so cogent and strong with me, that 
E-carmot approve of: this clause: I can:see nothing of any 
weight against them. [Here Mr. Spencer spoke. so low that 
he* could ‘not: distinctly be heard.] _ 1 would. not give the 
‘President and senators power to make treaties, because it 
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destroys their responsibility. If a bad treaty be made, and 


‘he impeached for it, the Senate will not pronounce sentence 


against him, because they advised him to make it. If they 
had legislative power only, it would be unexceptionable ;_ but 
when they have the appointment of officers, and such ex- 
tensive executive powers, it gives them such weight.as is 
inadmissible. Notwithstanding what gentlemen have said in 
defence of the clause, the influence of the Senate still remains 
equally formidable to me. The President can do nothing 
unless they concur with him. In order to obtain their con- 
currence, he will compromise with them. Had there been 
such a council as I mentioned, to advise him, the Senate would 
not have had such dangerous influence, and the responsibility 
of the President would have been secured. ‘This seems ob- 
viously clear to be the case. 

Mr. PORTER. Mr. Chairman, I only rise to make one 
observation on what the gentleman has said. He told us, 
that if the Senate were not amenable, the President was. 
I beg leave to ask the gentleman if it be not inconsistent 
that they should punish the President, whom they advised 
themselves to do what he is impeached for. My objection 
still remains. I cannot find it in the least obviated. 

Mr. BLOODWORTH desired to be informed whether 
treaties were not to be submitted to the Parliament in Great 
Britain before they were valid. 

Mr. IREDELL. Mr. Chairman, the objections to this 
clause deserve great consideration. I believe it will be easy 
to obviate the objections against it, and that it will be found 
to.have been necessary, for the reasons stated by the gen- 
tleman from Halifax, to vest this power in some body com- 
posed of representatives of states, where their voices should 
be equal; for in this case the sovereignty” ‘of the states is 
particularly concerned, and the great caution of giving the 
states an equality of suffrage in making treaties, was for 
the express purpose of taking care of that sovereignty, and 
attending to their peedeue as political bodies, in foreign ne- 
gotiations. It is objected to as improper, because, if the 
President or Sonate read abuse their trust, there is not 
sufficient responsibility, since he can only be tried’ by. the 
Senate, by whose advice he acted; and the Senate cannot 
be tried at all. I beg leave to observe that, when any man 
is impeached, it must be for an error of the heart,. ant: not 
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of thé:-head:” God forbid that a man, in any country in the 


js-not the case here... As to errors of the heart, there 
is ‘sufficient responsibility. Should these be committed, there 
ga ready way to bring him to punishment. This is a re- 
sponsibility: which answers every purpose that could be de- 
sired: by a people jealous of their liberty. I presume that, 
if the President, with the advice of the Senate, should make 
a-treaty with a foreign power, and that treaty should be 
deemed unwise, or against the interest of the country, yet 
if-nothing could be objected against it but the difference of 
opinion between them and their constituents, they could not 


justly be obnoxious to punishment. If they were punishable. 


for exercising their own judgment, and not that of their 


constituents, no man who regarded his reputation would. 


accept the office either of a senator or President. What- 
ever mistake a man may make, he ought. not to be pun- 
ished for it, nor his posterity rendered infamous. But if.a 
man-be-a villain, and wilfully abuse his trust; he is to be held 
up:asa public offender, and ignominiously punished. A pub- 
lic officer ought not to act from a principle of fear. Were 
he punishable for want of. judgment, he would be contin- 
ually in dread; but when he knows that nothing but real 
guilt can ‘disgrace him, he may do his duty firmly, if he be 
an’ honest man; and if he be not, a just fear of disgrace 
may;:perhaps,‘as: to the public, have nearly the effect of an 
intrinsic “principle-of. virtue. According to these principles, 
‘T’gupposethe only instances, in which the President would 
‘be*:hable ‘to impeachment, would be where he had received 
a’ bribe, or had acted from some corrupt motive or other. If 
‘the-President had received a bribe, without the privity or 
‘knowledge of the Senate, from:a foreign power, and, under 
‘the influence of that. bribe, had. address enough with. the 
Senate, by artifices and misrepresentations, to seduce their 
‘eonsent to-a pernicious treaty, —if it appeared. afterwards 
that‘ this ‘was the case, would not that Senate. be as compe- 
tent to try him: as.any other persons whatsoever? Would 
they not exclaim against his villany? ‘Would they not feel 
a. particular resentment against him, for being- made. the 
iistrument of his treacherous purposes? - In this situation, if 
any ‘objection could be. made against the. Senate as a proper 
‘tribunal, it might more -properly be. made by the President 
himself, lest their resentment should operate too strongly, 


would; should be liable to be punished for want of judgment. - 
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rather than by the public, on the ground of a supposed par- 
tiality. The President must certainly be punishable for 
giving false information to the Senate. He is to regulate 
all intercourse with foreign powers, and it is his duty to im- 
part to the Senate every material intelligence he receives. — If 
it should appear that he has not given them full information, 
but has concealed important intelligence which he ought to 
have communicated, and by that means induced them to 
enter into measures injurious to their country, and which 
they would not have consented to had the true state of things 
been disclosed to them, — in this case, I ask whether, upon 
an impeachment for a misdemeanor upon such an account, 
the Senate would probably favor him. With respect to the 
impeachability of the Senate, that is a matter of doubt. 

There have been no instances of impeachment for legis- 
lative misdemeanors; and we shall find, upon examination, 
that the inconveniences resulting from such impeachments 
would more than preponderate the advantages. There is 
no greater honor in the world than being the representative 
of a free people. There is no trust on which the happiness 
of the people has a greater dependence. Yet who ever 
heard of impeaching a member of the legislature for any 
legislative misconduct? It would be a great check on the 
public business, if a member of the Assembly was liable to 
punishment for his conduct as such. Unfortunately, it is 
the case, not only in other countries, but even in this, that 
division and differences in opinion will continually arise. On 
many questions there will be two or more parties. ‘These 
often judge with little charity of each other, and attribute 
every opposition to their own system to an ill motive. We 
know this very well from experience; but, in my. opinion, 
this constant suspicion is frequently unjust. I believe,:in 
general, both parties really think themselves right, and: that 
the majority of each commonly act with equal innocence of 
intention. But, with the usual want of charity in these cases, 
how dangerous would it be to make a member of the legis- 
lature liable to impeachment! A mere difference of opinion 
might be interpreted, by the malignity of party, into a de- 
liberate, wicked action. nasal 

It therefore appears to me at least very doubtful’ whether 
it would be proper to render the Senate impéachable at alls 
especially as, in the branches of executive governmenty where 
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their concurrence is required, the President is the primary 
agent; -and: plainly responsible, and they, in fact, are but a 
council to validate proper, or restrain improper, conduct in 
him; but-if a senator: is impeachable, it could only. be for 
-eorruption, or some. other wicked motive, In which case, 
‘surely:those senators who had acted from upright motives 
‘would be competent to try him. Suppose there had been 
such a council as was proposed, consisting of thirteen, one 
from each state, to assist the President in making treaties, 
&e:;.more general alarm would have been excited, and 
stronger opposition made to this Constitution, than even at 
present. . The power of the President would have appeared 
more formidable, and the states would have lost one half of 
their security ; since, instead of two representatives, which 
each has now for those purposes, they would have had but 
one. - A.gentleman from New Hanover has asked whether 
it-is not the practice, in Great Britain, to submit treaties to 
Parliament, before they are esteemed as valid. The king 
has the sole authority, by the laws of that country, to make 
treaties. After treaties: are made, they are frequently dis- 
cussed in the. two houses, where, of late years, the most im- 
portant measures of government have been narrowly exam- 
ined. [t.is usual to move for an address of approbation ; 
and such has been the complaisance of Parliament for a long 
time, that this seldom hath been withheld. Sometimes they 
pass an-:act in conformity to the treaty made; but this, | 
believe,’is.not:for the mere purpose of confirmation, but to 
make alterations in a particular system, which the change of 
circumstances requires.. The constitutional power of making 
treaties is:vested in the crown; and the power with whom a 
treaty. is made considers it as binding, without any act of 
Parliament, unless an alteration by such is provided for in the 
treaty itself; which [ believe is sometimes the case. When 
the treaty of peace was made.in 1763, it contained stipula- 
tions‘for the surrender of some islands to the French. The 
islands: were given up, I believe, without any act of Parlia- 
‘ment.’ The: power of: making treaties is very important, and 
must be vested somewhere, in order to counteract the dan- 
gerous designs of other countries, and to be able to terminate 
a-war when it is begun: . Were. it known: that-our govern- 
Ment was weak, two or mgre European powers. might.com- 


_bine-against us. :° Would-it-not be politic to have some power . 


é 
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in this country, to obviate this danger by a treaty ?..; If -this 
power was injudiciously limited, the nations.where the power 
was possessed without’ restriction would have «greatly. the 
advantage of us in negotiation ; and everyone must know, 
according to modern policy, of :what- moment an advantage 
m negotiation is. The honorable member from Anson said 
that the accumulation of all the different branches of: power 
in the Senate would be dangerous. .The experience of other 


‘countries shows that this fear is without foundation. What 


is the Senate of Great Britain opposed to the House of Com- 
mons, although it be composed of an hereditary: nobility, of. 
vast fortunes, and entirely independent of -the . people 2 
Their weight is far inferior to that of. the Commons... Leva 
is a strong instance of the accumulation of powers of the: dif- 
ferent branches. of government without producing ahy incon- 
venience. ‘That Senate, sir, is a separate branch. of the 
legislature, is the great constitutional council of the crown, 
and decides on lives and fortunes in impeachments, besides 
being the ultimate tribunal for trying controversies respecting 
private rights. Would it not appear that all-these things 
should render them more formidable than the other: house £ 
Yet the Commons have generally been able ‘to: carry every 
thing before them. The circumstance of their répresenting 
the great body of the people, alone gives them great:weight, 
This weight has great authority added to it, by their posséss~ 
ing the right (a right given. to the people’s represéntatives-ia 
Congress) of exclusively: originating money bills. The au- 
thority over money will do everything. A government can+ 


not be supported without money.. Our representatives may 


~ would. be sufficient for a decision. ~This.is‘cna:-sippesitien 


‘at any time compel the Senate to agree. to a: reasonable 


measure, by withholding supplies till the. measure is-consented 
to. ‘There was a great debate, in the Convention, whether 
the Senate should have an equal power of originating money. 
bills. It-was strongly insisted, by. some, that they should} 
but: at length a majority thought: it:unadvisable,.. andthe 
clause: was passed as it now stands. .I--have . reason to. be-. 
lieve that our representatives had: a-great share. in. establishy. 
ing this excellent regulation, and in my opinion they-deserve.. - 
the public thanks for it. It has been objected that this 
power must necessarily injure:the people, inasmuch-as.a:bare. 
majority of the Senate might-alone: be. assembled, andi 
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that many of the senators would neglect attending. It is to 
be hoped that the gentlemen who will be honored with seats 
in Congress will faithfully execute their trust, as well in at- 
tending as in every other part of their duty. An objection 
of this sort will go against all government whatever. Pos- 
sible abuse, and neglect of attendance, are objections which 
may be urged against any government which the wisdom of 
man is able to construct. When it is known of how much 
importance attendance is, no senator would dare to incur the 
‘universal resentment of his fellow-citizens by grossly absent- 
ing himself from his duty. Do gentlemen mean that it ought 
to have been provided, by the Constitution, that the whole 
body should attend before particular business was done ? 
Then it would be in the power of a few men, by neglecting 
to attend, to obstruct the public business, and possibly bring 
on the destruction of their country. If this power be im- 
properly vested, it is incumbent on gentlemen to tell us in 
what body it could be more safely and properly lodged. 

I believe, on a serious consideration, it will be found that 
it was necessary, for the reasons mentioned by the gentle- 
man from Halifax, to vest the power in the Senate, or in 
some other body representing equally the sovereignty of the 
states, and that the power, as given in the Constitution, is 
not likely to be attended with the evils which some gentle- 
men apprehend. ‘The only real security of liberty, in any 
country, is the jealousy and circumspection of the people 
themselves. Let them be watchful over their rulers. Should 
they find a combination against their liberties, and all other 
methods appear insufficient to preserve them, they have, 
thank God, an ultimate remedy. That power which crea- 
ted the government can destroy it. Should the government, 
on trial, be found to want amendments, those amendments 
can be made in a regular method, in a mode prescribed by 
the Constitution itself. Massachusetts, South Carolina, New 
Hampshire, and Virginia, have all proposed amendments ; 
but they all concurred in the necessity of an immediate 
adoption. A constitutional mode of altering the Constitu- 
tion itself is, perhaps, what has never been known among 
mankind before. We have this security, in addition to the 
natural watchfulness of the people, which I hope will never 
be found wanting. The objections I have answered de- 
served all possible attention ; and for my part, I shall always 
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respect that jealousy which’ arises from the love of public 


iberty. 


Mr. SPENCER. Mr. Chairman, ¥ think: that’ no. argue 
ment can be used to show that this power is proper. If the 
whole legislative body — if the House of Representatives do 
not interfere in making treatiés, I think they ought at’ least 
to have the sanction of the whole Senate. The worthy gen- 


_. tleman Jast.up has mentioned two cases wherein he supposes 


_ their own members ; and if they condemn’ the Presiden 
"-will be to exonerate themselves. It appears to meth 


_do not wish that -an ‘aristocracy shouldbe “institute 
Members be not hereditary. [would therefore’ wis! 
‘every guard should be ‘placed, in order to prevent it. 
gentlemen would reflect that’ the-powers of ‘the: Sena 
‘so great in their legislative and judicial capacities, tha 


"rence in the appointment:‘of. all officers in the:eon 


. that impeachments will be fairly tried by the senators. - He 


supposes a case where the President had: been guilty of cor- 
ruption, and by that means had brought over:and’ got: the 
sanction of two thirds of the senators ; and that; if it should 
be afterwards found that he brought them over by artificés; 
they would be a proper body to try him. ~As* they willbe 
ready to throw the odium off their own shoulders’ on him, 
they may pronounce sentence against him. He mentions 


another case, where, if a majority was obtained by bribing 


some of the senators, those who were innocent might try 
those who were guilty. I think that these cases will happen 
but rarely in comparison to other cases, where the. senators 
thay advise the President to deviate from. his duty,-and 


_ where a majority of them may be guilty.’ And should: they 


be tried by their own body when ‘thus guilty, does:not-év- 
ery body see the impropriety of it? It ‘is ‘universally-dis- 
graceful, odious, and contemptible, to have a trial where-the | 
judges are accessory to the misdemeanor of the accused. 
‘Whether the accusation against him be true or not, if afraid 
for themselves, they will endeavor to throw the odium upon 


him. There is an extreme difference between the- case of 
trying this officer and that of: tryingtheir own members. 


They are so different, that I consider they will‘always acquit 


powers are too extensive, and not. sufficiently guarded 


aristocracy may’ arise out of* this. government,..though’ 


added to their executive powers, particularly -their: 
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will render their power so enormous as to enable them to 
destroy our rights and privileges. This, sir, ought to be 
strictly. guarded against. 

Mr. IREDELL. Mr. Chairman, the honorable gentle- 
man must be mistaken. He suggcsts that an aristocracy 
will arise out of this government. Is there any thing like 
an aristocracy in this government? This insinuation js un- 
candidly calculated to alarm and catch prejudices. In this 
government there is not the least symptom of an aristocracy, 
which is, where the government is in a select body of men 
entirely independent of the people; as, for instance, an he- 
reditary nobility, or a senate for life, filling up vacancies by 
their own authority. Will any member of this government 
hold his station by any such tenure? Will not all authority 
flow, in every instance, directly or indirectly from the peo- 
ple? It is contended, by that gentleman, that the addition 
of. the power of making treaties to their other powers, will 
' make the Senate dangerous; that they would be even dan- 
gerous to the representatives of the people. The gentleman 
has not proved this in theory. Whence will he adduce an 
example to prove it? What passes in England directly dis- 
proves his assertion. In that country, the representatives of 
the people are chosen under undue influence ; frequently by 
direct bribery and corruption. ‘They are elected for seven 
years, and many of the members hold offices under the 
crown,— some during pleasure, others for life. They are also 
not. a genuine representation of the people, but, from a 
change of circumstances, a mere shadow of it: Yet, under 
these disadvantages, they having the sole power of origina- 
ting money bills, it has been found that the power of the 
king and lords is much less considerable than theirs. The 
high prerogatives of the king, and the great power and 
wealth of the lords, have been more than once mentioned in 
the course of the debates. If, under such circumstances, 
such representatives, — mere shadows of representatives,— by 
having the power of the purse, and the sacred name of the 
people, to rely upon, are an overmatch for the king’ and lords, 
who. have such great hereditary qualifications, we may safely 
conclude that our own representatives, who will be a genu- 
me representation.of the people, and having equally the right 
of originating money bills, will, at least, be a match for the 
. Senate, possessing qualifications so. inferior to’ those of the 

House of Lords in England. . 
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It seems to be forgotten that the Senate is placed there 

_ for a very valuable purpose —as a guard against any attempt 
of consolidation. ‘The members of. the:Convention: were:as 
‘much averse to consolidation as any gentleman.on this: floor; 
but without this institution, (1 mean the Senate, where the 
suffrages of the states are equal,)-the danger would ‘be greater. 
There ought to be some power given to.the. Senate to coun 
teract the influence of the people by their biennial-represen- 
tation in the other house, in order to preserve completely the 
sovereignty of the states.. If the people, through the me- 
dium of their representatives, possessed a share in -making 
treaties and appointing officers, would there-not.be-a greater 
‘balance of power in the House of Representatives than such 
a government ought to possess? It is true that it wouldbe 
very improper if the Senate had authority to prevent..the 
House of Representatives from protecting the people.. It 


~ would be equally so if the House of Representativés were 


» able to prevent the Senate from protecting the sovercignty. of 


the states. It is probable that either house would have suf> 


"ficient authority to prevent much mischief. As to the sug- 


gestion of a tendency to aristocracy, it is totally groundless: 
1 disdain every principle of aristocracy. There is not-a 


- shadow of an aristocratical’ principle in this government. 


. troduce stability into the laws, and to -prevent that mut 
~ in Virginia, they are chosen for four-years; and in Ma 
. year, (a method pursued in-some of the state consti 


' due dependence -on the state legislatures: . 
~ say that there are any aristocratical | prineiples:' 


The President is only chosen for four years liable. tobe 
impeached — and dependent on the- people at large. for-his 
reélection. Can this mode of appointment be said to-have 


. an aristocratical principle in it? The Senate is chosen by 


the legislatures. Let us consider the example of other 


than that for representatives. The reason’ of this is, to 


bility which would’ result from annual elections of “both — 
branches. In New York, they are“ chosen for three yea 


they are chosen for five years. In this:Constitution, although. - 
_ they are chosen for six years, one third go out every'second: 


which at the same time securés stability to the‘la 


12 
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liave tio’ power independent of the people, and whereof one 
thirdof ‘the members -are chosen, every second year, bya . 
wise ‘and--select: body of electors?. I hope, therefore, that 
it will: not~be* considered that there are any aristocratical 
principles in this: government, and that it will be given up as 
#'point not to be contended for. The gentleman contends 
that a‘ council ought to be instituted in this case. One ob- 
jection ought to be compared with another. It has been ob- 
jected against the Constitution that it will be productive of 
great expense. Had there been a council, it would have 
been objected that it was calculated for creating new offices, 
and increasing the means of undue influence. Though he 
approves of a council, others would not. As to offices, the 
Senate has no other influence but a restraint on improper 
appointments. The President proposes such a man for such 
an office. The Senate has to consider upon it. If they 
‘think lfm improper, the President must nominate another, 
whiose appointment ultimately again depends upon the Senate. 
Suppose ‘a man nominated by the President; with what face 
would: any senator object to him without a good reason? 
‘Fhere must be some decorum in every public body. He 
would not say, “I do not choose this man, because a friend 
of. mine wants the office.” Were he to object to the nomi- 
nation of the President, without assigning any reason, his 
conduct would be reprobated, and still might not answer his 
purpose. Were an office to be vacant, for which a hundred 
men-on’ the continent were equally well qualified, there 
would be a hundred chances to one whether his friend would 
be nominated to it. . ‘This, in effect, is but a restriction on 
the’ President.: The power of the Senate would be more 
likely to be abused were it vested in a council of thirteen, of 
which there would be one from each state. One man could 
be ‘more ‘easily influenced than two. We have therefore a 
double security. Iam firmly of opinion that, if you take 
all'the powers of the President and Senate together; the 
vast influence of the representatives of the people will pre- 
‘ponderate against them in every case where the public good 
48 ‘really concerned. i ee. ae 

‘Mr. BLOODWORTH. Mr. Chairman; I confess I am 
sorry to take up any time. I beg leave to make a few ob- 
servations ; for it would be ‘an. Herculean task, and dis- 
agreeable to'this committee, to mention every thing. . It has 


| Mactate.] NORTH CAROLINA. 135 


' indeed been objected, and..urged, that the responsibility.of 
the Senate. was not sufficient to secure the states. When 
'. we consider the length of the term for whith they. are elect- 
| ed,-and the extent of their powers, we must be- persuaded 
. that there-is no real security. .A gentleman has.said that 
; the Assembly of North Carolina are rogues. -.It is, then, 
.. probable that they may be corrupted. . In this case,.we-have 
'. not a sufficient check on those gentlemen who are gone.six 
years. A parallel is drawn between them and the members 
| of our Assembly ; but if you reflect a moment; You will find 
| that the comparison is not good. - There isa responsibility 
| in the members of the Assembly: at the end of ‘a.-year. they 
are liable to be turned out. This is not the:case: with 
the senators. I beg gentlemen to considér.the extreme-dif- 
ference between the twocases. Much is said about treaties. 
Ido not dread this so much as what will arise ‘from the jar- 
ring interests of the Eastern, Southern, and the Middle 
States. They are different in soil, climate, customs, prod- 
tice, and every thing. Regulations will be made evidently 
to the disadvantage of some part of the community,.and most 
probably to ours. I will not take up more of the time of the 
committee. Se en eee 
'. 3d clause of the 2d section of the 2d article read.» ,--:,+v: 
“: Mr. MACLAINE. = It has been objected: to. this part, 
that the power of appointing officers was something -like-a 
monarchical: power. .Congress are not to be sitting at: all 
times; they will.only sit. from time to time, as the. public 
‘business may render it nécessary. ‘Therefore the executive: 
i ought to make temporary appointments, as well .as: receive 
|" ambassadors and other public ministers..:'This power. can 
‘be vested nowhere but in the executive,: because he is :per- 


©. petually acting for the public; for; though  theSenate is.to 
advise -him in the appointment of officers, &c:, -yet, dur 

: ‘the recess, the President must do this: business,. or :else?it wall | 
-be neglected ; and-such’ neglect may: occasion. public 


; that has not yet been read.. : His power of adjournin; 
F liouses, when they disagree, has been-by some’ peoplecom- . _ 
|; strued to extend to any length of time. If-gentlemen-look 


_ ‘at another. part of the Constitution;,they will find: tha 
| 48a positive injunction, that; the Congress: must:meet, 
sence'in every year ;.so:that. he cannot; -were:he:s 
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preveitt’ their meeting. within a year. One of the best pro- 
visions contained in it is, that he shall commission all officers 
ofthe>United ‘States, and shall take care that the laws be 
faithfully executed. If he takes care to see the laws faith- 
fully. executed, it will. be more than is done’ in any govern- 
ment on the continent; for I will venture to say that our 
government, and those of the other states, are, with re- 
spect-to the execution of the laws, in many respects mere 
ciphers. — - = ; 

Rest of the article read without any observations. 

--Article 3d, Ist and 2d sections, read. - 

-.Mr. SPENCER. Mr. Chairman, I have objections to 
this article. I object to the exclusive jurisdiction of the 


federal court in all cases of law and equity arising under the 


Constitution and the laws of the United States, and to the 
appellate jurisdiction of controversies between the citizens 
of -different states, and a few other instances. To these ] 
object; because I believe they -will be oppressive in their 
operation. I-would wish that the federal court..should not 
‘interfere, or have anything to do with controversies to the 
decision of which the state judiciaries might be fully compe- 
‘tent, nor with such controversies as must carry the people a 
great way: from home. With respect to the jurisdiction of 
-cases arising under the. Constitution, when we reflect on the 
very. extensive objects of the plan of government, the manner 
‘im which ‘they may arise, and the multiplicity of laws that 
amaybe made with respect to them, the objection against it 
cwill'appear to be well founded. If we consider nothing but 
the articles: of taxation, duties, and excises, and the laws 


-ghall-be:of-validity.but what would. be thus stamped, — these 


 CB8OSWi | be ‘so man y that the consequences would be dread- 


fake: It-would be necessary to appoint :judges-to the federal 
* Supreme Court, and other inferior departments,.and such a 
‘number of inferior courts in every district and county, with 
‘correspondent number of officers, that. it would cost an 
Aomense expense without any. apparent necessity, which 
“Must operate to the distress of the inhabitants... There will 
-be, without~any: manner-of doubt, clashings and: animosities 
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between the jurisdiction of the federal courts and of the state 
courts, so that they will keep the country in hot water. It 
has been said that the impropriety of this was mentioned by 
some in the Convention. [| cannot see the reasons of giving 
the federal courts jurisdiction in these cases; but I am sure 
it will occasion great expense unnecessarily. The state ju- 
diciaries will have very little todo. It will be almost useless 
to keep them up. As all officers are to take an oath-to 
support the general government, it will carry every thing 
before it. This will produce that consolidation through the 
United States which is apprchended. Iam sure that I do 
not see that it is possible to avoid it. I can see no. power 
that can keep up the little remains of the power of the statesy 
Our rights are not guarded. There is no declaration’ off 
rights, to secure to every member of the society those un- 
alienable rights which ought not to be given up to any gov- 
ernment. Such a bill of rights would be a check upon men 
in power. Instead of such a bill of rights, this Constitu- 
tion has a clause which may warrant encroachments on the 
power of the respective state legislatures. I know it is said 
that what is not given up to the United States will be re- 
tained by the individual states. I know it ought to be so, 
and should be so understood; but, sir, it is not declared: to 
be so. In the Confederation it is expressly declared that all 
rights and powers, of any kind whatever, of the several 
states, which are not given up to the United States, are 
expressly and absolutely retained, to be enjoyed by the 
states. There ought to be a bill of rights, in order that 
those in power may not step over the boundary between 
the powers of government and the rights .of the people, 
which they may do when there is nothing to prevent them. 
They may do so without a bill of rights; notice will not be 
readily taken of the encroachments of rulers, and they may 
goa grcat length before the people are alarmed... Oppression 
may therefore take place by degrees; but if there were-ex- 
press terms and bounds laid down, when these were passed 
by, the people would take notice of them, and oppressions 
would not be carried on to such a length. [ look upon it; 
therefore, that there ought to be something to confine the 
power of this government within its proper boundaries. . J 
know. that ‘several writers have said that a bill of rights is 
not necessary in this country; that some: states had» them 
VOL, Iv. 18 


amend, 
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notj:and ‘that others had. To these I answer, that thosé 
‘states*that have them not as. bills of rights, strictly so called, 


- have:them in the frame of their constitution, which is nearly 


the same.. i wae aa Sin OA 
«:.There: has’ been a comparison made of our situation with — ‘ 
Great Britain. We have no crown, or prerogative of a king, 
like the British constitution. | take it, that the subject has 
been misunderstood. In Great Britain, when the king at- 
tempts to usurp the rights of the people, the declaration and 
bill of rights are a guard against him. A bill of rights 
would be necessary here to guard against our rulers. I wish 
to have a bill of nghts, to secure those unalienable rights, 

hich are called by some respectable writers the residuum 
of human rights, which are never to be givenup. At the 
same time that it would give security to individuals, it would 
add to the general strength. It might not be so necessary 
to- have -a bill of rights in the government of the United 
States; if such means had not been. made use-of as endan- 
ger a-consolidation of all the states; but at any event, it 
would be proper to-have one, because, though it might not 


-be'of any: other service, it would at:least satisfy the minds 


of. the people. It would keep the states from being swal- 
lowed'up by a consolidated government. For the reasons | 
before gave, I think that the jurisdiction of the federal court, 
with respect.to all cases in law and equity, and the laws of 
Congress; and the appeals in all cases between citizens 


_ of. .different: states;.&c., is inadmissible. [do not see the 


necessity: that it-should be vested with the cognizance of all 


‘these matters. . I. am desirous, and have no objection to 
-their‘having one Supreme Federal Court for general matters ; 


but:if the federal courts have cognizance of those subjects 
1 I:mentioned, very great oppressions may.arise. Noth- 
ing’can: bemore oppressive than the cognizance with respect 
to-.controversies. between citizens of different states. In all 
cases: of appeal, those persons who are able to pay .had bet- 


“tér:pay down in the first instance, though it be unjust, than 
be: at such a dreadful expense by going such a distance to 


-the:Supreme Federal Court. .Some-of ‘the. most respectable 
states: have : proposed, by way of amendments, to strike. out 
a-great~part of these two clauses. . If: they be admitted as 


- they-are, it will render the country. entirely. unhappy. On 


‘the conttary;: I- see. -no-inconvenience from reducing the 
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power as has been proposed. Iam of opinion that it is in- 
consistent with the happiness of the people to admit these 
two clauses. ‘The state courts are- sufficient to decide the 
common controversies of the people, without distressing 
them by carrying them to such far-distant tribunals. If 1 
did not consider these two clauses to be dangerous, I should 
not object to them. I mean not to object to any thing that 
is not absolutely necessary. I wish to be candid, and: not 
be prejudiced or warped. 

Mr. SPAIGHT. Mr. Chairman, the gentleman insinu- 
ates that differences existed in the Federal Convention re- 
specting the clauses which he objects to. Whoever. told 
him so was wrong; for I declare that, in that Convention, 
the unanimous desire of all was to keep separate and distinct 
the objects of the jurisdiction of the federal from that of the 
state judiciary. ‘They wished to separate them as judi- 
clously as possible, and to consult the ease and convenience 
of ‘the people. The gentleman objects to the cognizance 
of all cases in law and equity arising under the Constitution 
and the laws of the United States. This objection is very 


astonishing. When any government is established, it ought 


to have power to enforce its laws, or else it might as well 
have no power. What but that is the use of a judiciary? 
The gentleman, from his profession, must know that no 
government can exist without a judiciary to enforce its laws, 
by distinguishing the disobedient from the rest of the people, 


and imposing sanctions for securing the execution of the 


laws. As to the inconvenience of distant attendance, Con- 
gress has power of establishing inferior tribunals in each 
state, so as to accommodate every citizen. As Congress 
have it in their power, will they not do it? Are we toelect 
men who will wantonly and unnecessarily betray us-? 

Mr. MACLAINE. Mr. Chairman, I hopéd that some 
gentleman more capable than myself would have. obviated 
the objections to this part. The objections offered. by the 
gentleman appear to me totally without foundation. He 
told us that these clauses tended to a consolidation of the 
states. I cannot see how the states are to be consolidated 
by establishing these two clauses. He enumerated a num- 
ber of cases which would be involved within the cognizance of 
the federal courts; customs, excises, duties, stamp duties — 
a stamp on every article, on every contract —in order to bring 
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all persons into the federal court; and said that there would 
be necessarily courts in every district and county, which 
would: be attended with enormous and needless expense, for 
that the state courts could do every thing. He went on fur- 
ther, and said that there would be a necessity of having 
sheriffs and other officers in these inferior departments. A 
wonderful picture indeed, drawn up in a wonderful manner! 
I will venture to say that the gentleman’s suggestions are 
not warranted by any reasonable construction of the Con- 
stitution. The laws can, in general, be executed by the offi- 
cers of the states. State courts and state officers will, for 
the most part, probably answer the purpose of Congress as 
well as any other. But the gentleman says that the state 
courts will be swallowed up by the federal courts. This is 
only a general assertion, unsupported by any probable rea- 
sons or arguments. ‘The objects of each are separate and 
distinct. I suppose that whatever courts there may be, they 
will be established according to the convenience of the peo- 
ple. This we must suppose from the mode of electing and 
appointing the members of the government. State officers 
will as much as possible be employed, for one very consider- 
able reason-——I mean, to lessen the expense. But he 
imagines that the oath to be taken by officers will tend to 
the subversion of our state governments and of our liberty. 
Can any government exist without fidelity in its officers ? 
Ought not the officers of every government to give some 
security for the faithful discharge of their trust? The offi- 
cers are Only to be sworn to support the Constitution, and 
therefore will only be bound by their oath so far as it shall 
be strictly pursued. No officer will be bound by his oath to 
support any act that would violate the principles of the Con- 
stitution. 

The gentleman has wandered out of his way to tell us — 
what has so often been said out of doors — that there is no 
declaration of rights; that consequently all our rights are 
taken away. It would be very extraordinary to have a bill 
of rights, because the powers of Congress are expressly de- 
fined ; and the very definition of them is as valid and effica- 
cious a check as a bill of rights could be, without the danger- 
ous implication of a bill of rights. The powers of Congress 
are limited and enumerated. We say we have given them 
those powers, but we do not say we have given them more. 
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We retain all those rights which we have not given away.to 
the general government. The gentleman is a professional 
man. Ifa gentleman had made his last will and testament, 
and devised or bequcathed to a particular person the sixth 
part of his property, or any particular specific legacy, could 
it be said that that person should have the whole estate ? — If 
| they can assume powers not enumerated, there was ho oc- 
| casion for enumerating any powers. The gentleman is 
| learned. Without recurring to his learning, he may only 
' appeal to his common sense; it will inform him that, if we 
| had all power before, and give away but a part, we still re- 
_ tain the rest. It is as plain a thing as possibly can be, that 
Congress can have no power but what we expressly give 
them. There is an express clause which, however disin- 
genuously it has been perverted from its true meaning, clearly 
demonstrates that they are confined to those powers which 
are given them. ‘This clause enables them to “ make all laws 
which shall be necessary and proper for carrying into execu- 
tion the foregomg powers, and all other powers vested by 
this Constitution in the government of the United States, or 
any department or officers thereof.” ‘This clause specifies 
that they shall make laws to carry into execution all the 
powers vested by this Constitution; consequently, they can 
make no laws to execute any other power. ‘This clause 
gives no new power, but declares that those already given 
are to be executed by proper laws. I hope this will satisfy 


gentlemen. 

Gov. JOHNSTON. Mr. Chairman, the learned member 
from Anson says that the federal courts have exclusive juris- 
diction of all cases in law and equity arising under the Con- 
stitution and laws of the United States. The opinion which 
I have always entertained is, that they will, in these cases, 
as well as in several others, have concurrent jurisdiction with 
the state courts, and not exclusive jurisdiction. I see nothing 
in this Constitution which hinders a man from bringing suit 
wherever he thinks he can have justice done him. . The juris- 
diction of these courts is established for some purposes. with 
which the state courts have nothing to do, and the Constitu- 
tion takes no power from the state courts which they. now 
have. They will have the same business which they have 
now, and if so, they will have enough to employ their ti 
We know that the gentlemen who preside in our. superior 
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courts-ha¥e more business than they can determine. Their 
complicated jurisdiction, and the great extent of country, 
occasions them a vast deal of business. The addition of the 
' business of the United States would be no manner of advan- 
tage to them. It is obvious to every one that there ought to 
be one Supreme Court for national purposes. But the gen- 
tleman says that a bill of rights was. necessary. It appears 
to me, sir, that it would have been the highest absurdity to 
undertake to define what rights the people of the United 
States were entitled to ; for that would be as much as to say 
they were entitled to nothing else. A bill of rights may be 
necessary in a monarchical government, whose powers are 
undefined. Were we in the situation of a monarchical coun- 
try?. No, sir. Every right could not be enumerated, and 
the omitted rights would be sacrificed, if security arose from 
an.enumeration. The Congress cannot assume any other 
powers than. those expressly given them, without a palpable 
violation ofthe Constitution. Such objections as this, I hope, 
will have. no effect on the minds of any members in this 
house. -When gentlemen object, generally, that it tends to 
consolidate the states and destroy their state judiciaries, they 
ought to be explicit, and explain their meaning. They make , 
use of contradictory arguments. ‘The Senate represents the 
states, and can alone prevent this dreaded consolidation ; yet 
the powers of the Senate are objected to. The rights of the 
people, in my .opinion, cannot be affected by the federal 
courts. . I do not know how inferior courts will be regulated. 
Some ‘ stippose. the state courts will have this business. 
Others have imagined that the continent would be divided 
into.a:‘number of districts, where courts would-be held so as 
to. suit the convenience of the people. Whether this or some 
other-mode will be appointed. by Congress, I know not; but 
this:I: amsure.of, that the state judiciaries are not divested 
oftheir. present judicial cognizance, and that we have every 
security that our.ease and convenience will be consulted. 
Unless-Congress had this. power, their laws could not be car- 
ried intoexecution. a3 
 Mr.BLOODWORTH. Mr. Chairman, the worthy gen- 
tleman up last has. given me information on the subject which 
Ivhad never.heard before: Hearing so many opinions, I did 
not know which was-tight: The honorable gentleman has 
‘said that.the. state courts and -the courts of the United States 
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would have concurrent jurisdiction. 1 beg the committee to 
reflect what would be the consequence of such measures. 
It has ever been considered that the trial by jury was one 
of the greatest rights of the people. | ask whether, if such 
causes go into the federal court, the trial by jury is not cut 
off, and whether there is any security that we shall have 
‘justice done us. | ask if there be any security that we shall 
have juries in civil causes. In criminal cases there are to 
be juries, but there is no provision made for having civil 
causes tried by jury. This concurrent jurisdiction is in- 
consistent with the security of that great right. If it be 
not, I would wish to hear how it is secured. I have listened 
with attention to what the learned gentlemen have said, 
and have endeavored to see whether their arguments had 
any weight; but I found none in them. Many words have 
been spoken, and long time taken up; but with me they 
have gone in at one ear, and out at the other. It would 
give me much pleasure to hear that the trial by jury was 
secured. ; 

Mr. J. M7DOWALL. Mr. Chairman, the objections to 
this part of the Constitution have not been answered to my 
satisfaction yet. We know that the trial by a jury of the 
vicinage is one of the greatest securities for property. - If 
causes are to be decided at such a great distance, the poor 
will be oppressed ; in land affairs, particularly, the wealthy 
suitor will prevail. A poor man, who has a just claim on a 
piece of land, has not substance to stand it. Can it be 
supposed that any man, of common circumstances, can stand 
the expense and trouble of going from Georgia to Philadel- 
phia, there to have a suit tried? And can it be justly de- 
termined without the benefit of a trial by jury? These are 
things which have justly alarmed the people. What made 
the people revolt from Great Britain? The trial by jury, 
that great safeguard of liberty, was taken away, and a stamp 
duty was laid upon them. ‘This alarmed them, and led them 
to fear that greater oppressions would take place. We then 
resisted. It involved us in a war, and caused us to relin- 
quish a government which made us happy in every thing 
else. The war was very bloody, but we got our independ- 
ence. We are now giving away our dear-bought rights. 
We ought to consider what we are about to do. before we 


determine. ty tbe oem hee 


qd |. DEBATES. — iasbaiy: 


~ Mr:-SPAIGHT. | Mr. Chairman, the trial by jury was 
not:forgotten in the Convention ; the subject took up a con- 
siderable time to investigate it. It was impossible to make 


any-one.uniform regulation for all the states, or that would | 


include all cases where it would he necessary. It was im- 
possible,:-by.one expression, to embrace the whole. There 
are-a number of :equity and maritime cases, in some of the 
states, in which jury trials are not used. Had the Conven- 
tion said that. all causes should be tried by a jury, equity 
and maritime cases would have been included. It was 
therefore left to the legislature to say in what cases it should 
be used; and as the trial by jury is in full force in the state 
courts, we have the fullest security. 

. Mr. IREDELL. Mr. Chairman, I have waited a con- 
siderable time, in hopes that some other gentleman would 
fully discuss. this point. I conceive it to be my duty to 
speak on every subject whereon I think I can throw any 
light ;.and. it appears to me that some things ought to be 
said which no gentleman has yet mentioned. The gentle- 
man: from New Hanover said that our arguments: went in at 
one ear, and out at the other. . This sort of language, on 
so solemn-and important an occasion, gives me pain. [Mr. 
. Bloodworth here declared that he did not mean to convey 
any disrespectful idea by such an expression; that he did 
not mean an absolute neglect of their arguments, but that 
they were not sufficient. to convince him ; that he should be 

orry. to-give pain to any gentleman ; that he had listened, 
and: still-would listen, with attention, to what would be said, 
Mr; Iredell’ then.continued:] I am by no means surprised 
at the anxiety which is expressed by gentlemen on this sub- 
‘Of all the trials-that ever were stituted in the world, 
“ty opinion, isthe best, and. that which I hope will 
ontinue the:longest. If the gentlemen who composed the 
Convention had: designedly omitted it, no. man would be 
mere-zeadyto.condemn their.conduct than myself. But | 
have been told. that the omission of it arose:from the diffi- 
' culty of establishing one uniform, unexceptionable mode: 
this mode of trial being different, in-many-particulars, in the 
several states. Gentlemen will be pleased to.consider that 
-there:is a material difference between an article fixed in the 
Constitution, and a:-regulation .by Jaw::.. An. article in the 
Constitution, however inconvenient. it may prove. by experi- 
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ence, can only be altered by altering the Constitution itself, 
which manifestly is a thing that ought not to. be done often. 
When regulated by law, it can easily be occasionally: altered 
so as best to suit: the: conveniences: of -the~people..: Had 
there been an article in the Constitution taking away. that 
trial, it would justly have excited the public indignation. -It 
is not taken away by the Constitution: ‘Though: that does 
not provide expressly for a trial by jury in civil cases, it does - 
not say that there shall not:-be such a trial. The. reasons of 
the omission have been mentioned by a member of ‘the late 
General Convention, (Mr. Spaight.) There are different 
practices in regard to this trial in different states. In- some 
cases, they have no juries in admiralty and. equity :cases; in 
others, they have juries in these cases, as well as in suits:at 
common law. I beg leave to say that, if any gentleman of 
ability and knowledge of the subject will only endeavor to 
fix upon any one rule that would be pleasing to all the states 
under the impression of their present different habits, he will 
 . be convinced that it is impracticable. If the practice of any 
particular state had been adopted, others, probably, whose 
practice had been different, would, have been discontented. 
his is a consequence that naturally would:have ensued, : had 
the provision been made in the Constitution ‘itsélfi« But 
when the regulation is to be by law, ~—as‘that law, “whet 
found injudicious, can be easily: repealed, a majority may 
be expected to agree upon some method, since some method 
or other must be first tried, and there is a greater chance of: 
the favorite method of one state being in time preferred. — It. 
is not to be presumed that the Congress would: dare-to de- 
_ prive the people of this valuable privilege. “Their@wn ‘in-. 
. terest will operate as an additional guard, as-:noue'of ‘them 
could tell how soon they might have ‘occasion: for. such <a. 
trial themselves. The greatest danger-from‘-ambition i 
_ eriminal cases. But here. they haveno.option. Th 
~ must -be by jury, in the state’ wherein. the offence:iscom- _ 
' mitted ; and the writ of Aabeas corpus will in.the mean : 
_ secure the citizen against arbitrary: imprisonment, : whic 
"been the principal source of. tyranny in‘all ages. 
As to the clause respecting cases arising: unde: 
stitution and the laws of. the Union, which-:the: -ho 
member objected to, it must be. observed,. that‘ Jaws* 
less unless they are-executed. At presenit;“€o 
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powers which they cannot execute. After making laws 
which: affect the dearest interest of the people, in the con- 
stitutional mode, they have no way of enforcing them. ‘The 
situation of those gentlemen who have lately served in Con- 
gress. must have been very disagreeable. — Congress have 
power to enter into negotiations with foreign nations, but 
cannot compel the observance of treaties that they make. 
They have been much distressed by their inability to pay 
the pressing demands of the public creditors. They have 
been reduced so low as to borrow principal to pay interest. 
Such: are the unfortunate consequences of this unhappy sit- 
uation! These are the effects of the pernicious mode of 


requisitions! Has any state fully paid its quota? I believe 


not, sir. Yet I am far from thinking that this has been . 


owing altogether to an unwillingness to pay the debts. It 
may have been in some instances the case, but I believe 
not in all. Our state legislature has no way of raising any 
considerable sums but by laying direct taxes. Other states 
have imports of consequence. These may afford them a 
considerable relief ; but our state, perhaps, could not have 
raised its full quota by direct taxes, without imposing bur- 
dens too heavy for the people to bear. Suppose, in this sit- 
uation, Congress had proceeded to enforce their requisitions, 
by sending an army to collect them; what would have been 
the consequence ? Civil war, in which the mnocent must 
have suffered with the guilty. Those who were willing to 
pay would have been equally distressed with those who were 
unwilling. Requisitions thus having failed of their purpose, 
it is proposed, by this Constitution, that, instead of collect- 
ing taxés by the sword, application shall be made by the 
government to the individual citizens. If any individual 
disobeys, the courts of justice can give immediate relief. 
‘This is the only natural and effectual method of enforcing 
laws. As to the danger of concurrent jurisdictions, has any 
inconvenience resulted from the concurrent jurisdictions, in 
sundry cases, of the superior and county courts of this state ° 
The inconvenience of attending at a great distance, which 
has been so much objected to, is one which would be so 
general, that there is no doubt but that a majority would 
always feel themselves and their constituents personally in- 
terested in preventing it. I have no doubt, therefore, that 
proper care will be taken ‘to lessen this evil as much as pos- 


t 


Inepeu.] NORTH: CAROLINA. AAT 


-sible; and, in particular,.that an appeal.to the .Suprenie 
Court will not be allowed but in. cases of great importance, 
where the object .may be adequate to. the: expense..:-'The 
Supreme Court may possibly . be directed to ‘sit alternately 
in different parts of the Union. - 

The propriety of having a Supreme. Court 4 dn: “every gov- 
ernment must be obvious to every man of reflection.. There 
can be no other way of securing the administration:of justice 
uniformly in the several states. ‘There might be, otherwise, 
as many different adjudications on the saine subject.as there 
are states. It is to be hoped that, if this.government be 
established, connections still more intimate than :the present 
will subsist between the different states. The ‘same -measure 
of justice, therefore, as to the objects of. their: common ‘con- 
cern, ought to prevail in all. A man in North Carolina,: for 
instance, if he owed £100 here, and was compellable -to 
pay it in good money, ought to have the means Of recovering 
the same sum, if duc to him in Rhode Island, and not merely 
the nominal sum, at about an eighth or tenth part of its intrin- 
sic value. ‘To obviate sucha grievance as this, the Constitu-’ 
tion has provided a tribunal to administer equal justice to <all. 

A gentleman has said that the stamp.act, and the. taking 
away of the trial by jury, were the principal causes « of 
resistance to Great Britain, and seemed to infer that opposi- 
tion would therefore be justified:on this part of the system. 
The stamp act was much earlier than the immediate cause 
-of our independence. But what was the great ground of op- 
position to the stamp act? Surely it was because the act 
was not passed by our own representatives, but. by those: of 
Great Britain. Under. this Constitution: taxes:‘are to~be 
imposed by our own representatives -in:-the’-General : 
gress. The fewness of their: numbers -will-be. compensated 
by the. weight and importance of their’ characters... Our-ré 
resentatives will be in: proportion to those-of the. other ‘sta 8: 
This case is certainly not like that of. taxation by a-foreign | 
legislature. In respect. to the: trial: by. jury,.its being taken’ 
away, in certain cases, was, to:be sure, one of. the. cause as. 
signed in the Declaration. of:-Independence. - But: that 
done by a foreign legislature, which. might contin 
forever; .and. therefore jealousy..was justly: excited 
_this Constitution has not taken. it-away, and: 
discretion of our own-legislature . to act,:in-thi 
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their. wisdoin--shall direct.. In’ Great Britain, the people 
speak:-of::thetrial by jury with admiration. No monarch, or 
miiister, however arbitrary in his principles, would dare to 
attack: that “noble palladium of liberty. The enthusiasm of . 
the people in its favor would, in such a case, produce gen- 
eral resistance. ‘That trial remains unimpaired there, al- 
though they have a considerable standing army, and their 
Parliament has authority to abolish it, if they please. But 
wo to those who should attempt it! If it be secure in that 
country, under these circumstances, can we believe that Con- 
gress. either would or could take it away in this? Were 
they to attempt it, their authority would be instantly resist- 
ed. They would draw down on themselves the resent- 
ment and detestation of the people. They and their fami- 
lies, so. long as any remained in being, would be held in 
eternal infamy, and the attempt prove as unsuccessful as it 
was wicked. St ee — a 

With regard to a bill of rights, this is a notion originating 
in-England, where no written constitution is to be found, and 
ihe-authority of their government is derived from the most 
remote antiquity. Magna Charta itself is no constitution, 
but-a solemn instrument ascertaining certain rights of indi- 
viduals, by the legislature for the time being; and every ar- 
ticle of which the legislature may at any time alter. This, 
and:a: bill of-rights also, the invention of later times, were 
occasioned:-by: great usurpations of. the crown, contrary, as 
eoneeived; to the principles of their government, about 
hich there was a variety-of opinions. But neither that in- 
strumént, nor any other instrument, ever attempted to abridge 
the authority of Parliament, which is supposed to be without 
any-limitation whatever: - Had their constitution been fixed 
and certain,:a bill-of rights would have been useless, for the - 
constitution. would ‘have shown plainly the extent of. that 
authority: which they were disputing about. . Of what use, 
therefore, can a°bill of-rights be in this Constitution, where 
th ple-expressly declare how much power they do give, 
_ and:consequently retain all they do not? It'is a declaration 
_ of sparticular: powers by the people to their representatives, 
. for “particular. purposes. It may. be. considered as a great 
power of attorney, under. which: no power’ can be. exercised 
but. what is expressly given.. Did any: man ever hear, be- 
fore, that-at.the end of a: power of attorney: it was said that 
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the-attorney should not exercise more power. than was:.there- 
given him? Suppose, for instance, a. man had: lands in the 
counties of Anson and. Caswell; and he should give anothera 
power of attorney to sell his lands in Anson, would:the other 
have any authority to sell the lands in Caswell? —or could 
he, without absurdity, say, “‘’Tis true you have not expressly. 
authorized me to sell the lands in Caswell ; but as .you had» 
lands there, and did not say J should not, -I thought I: might 
as well sell those Jands.as the other.” « A bill of rights, as:} 
conceive, would not only be incongruous, but dangerous, 
No man, let his ingenuity be what it will, could enumerate all 
the individual rights not relinquished by this. Constitution: 
Suppose, therefore, an enumeration of a great-many,“but.an 
omission of some, and that, long after all traces of our present: 


' disputes were at an end, any of the omitted rights should be 


invaded, and the invasion be complained of ; what would: 
be the plausible answer of the government. to such .a.com- 
plaint? Would they not naturally say, * We live at a great 
distance from the time when this Constitution was estab-. 
lished. We can judge of it much better by the ideas of it 
entertained at the time, than by any ideas of our.own. . The 
bill of rights, passed at that time, showed that. the people 
did not think every power retained. which. was-not. given, . 
else this bill of rights was not only useless, but absurd.:«But. 
we are not at liberty to charge an absurdity upon our :ances- 
tors, who have given such strong proofs of their good sense. 
as well as their attachment to liberty. So long as the rights 
enumerated in the bill of rights remain unviolated, you have 
no reason to complain. This is not one of them.”.. Thus.a: 
bill of rights might operate as a snare rather..than.-a. pro-. 
tection. . If we had formed a general-legislature,: with: un-. 
defined powers, a bill of rights would. not: only: have. been. . 
proper, but necessary ; and it would. have then.operated. as 
an exception to the legislative. authority in such particulars: 
ft-has. this effect in respect to some-of the American coi 
stitutions, where the powers of legislation are general: B 
where they are powers of a particular nature, and-expressl 
defined, as in the case of the Constitution before:us;:I:th 
for the reasons I have given, a billiof rights is not ‘on] 
necessary, but would. be. absurd. and dangerous. <=: 
-Mr. J. MW’7DOWALL...-Mr. Chairman, the learned 
tleman made use of several arguments. to induce:us.to: 
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that the trial by jury, in civil cases, was not in danger, and © 
-observed -that,‘in criminal cases, it is. provided that the trial 
is:to: be inthe state. where the crime was committed. Sup- 
pose:a-criie is committed at the Mississippi; the man may 
be tried-at Edenton. They ought to be tried by the people =| 
of the vicinage; for when the trial is at such an immense 
‘distance, the principal privilege attending the trial by jury is 
taken away ; therefore the tral ought to be limited to a dis- = 
trict or-certain part of the state. It has been said, by the 
gentleman: from Edenton, that our representatives will have 
virtue and wisdom to regulate all these things. But it would 
give me much satisfaction, in a matter of this importance, to 
see it absolutely secured. The depravity of mankind mili- 
tates against such a degree of confidence. I wish to see 
every thing fixed. . 
-- Gov. JOHNSTON. Mr. Chairman, the observations of. 
the gentleman last up confirm what the other gentleman. 
said.. I mean that, as there are dissimilar modes with respect 
to the trial by jury in different states, there could be no gen-. 
eral-rule fixed to accommodate all... He says that this clause 
is defective, because the trial is not to be by a jury of the 
vicinage. Let us look at the state of Virginia, where, as 
long as | have known it, the laws have been executed so as 
to. satisfy the inhabitants, and, I believe, as well as in any 
part of the Union. In that country, juries are summoned 
every day from the by-standers. We may expect less par- 
tiality when the. trial is by. strangers; and were I to-be tried 
for: my-property or life, 1 would rather be tried by disinter- 
-ested :imen,-who were not biased, than by men who were 
perhaps intimate. friends of my opponent. Our mode is dif- 
ferent from theirs; but-whether theirs be better than ours or 
Rot;'is-not the question. It would be improper for our dele- 
-gates to-impose our.mode. upon them, or for theirs to impose 
their mode upon us. The trial will probably be, in each 
:gtate,:as.it-has been hitherto used in such state, or otherwise 
- regulated as conveniently as possible for the people. The 
delegates who are to meet in Congress will, I hope, be-men 
- of virtue and..wisdom. If not, it will be our own fault. 
They. -will-have it in their power to make. necessary regula~ 
tions to accommodate the inhabitants of. each state. In the 
Constitution, the general. principles only are laid down. It 
_ will -be. the object of the future legislation to Congress to 
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make such laws as will be most convenient for the people. 
With regard to a bill of rights, so much spoken of, what the 
gentleman from Edenton has said, I hope, will obviate the 


‘objections against the want of it. In a monarchy, all power 


may be supposed to be vested in the monarch, except what 
may be reserved by a bill of rights. In England, in every 
instance where the rights of the people are not declared, 
the prerogative of the king is supposed to extend. But in 
this country, we say that what rights we do not give away 
remain with us. 

Mr. BLOODWORTH. Mr. Chairman, the footing on 
which the trial by jury is, in the Constitution, does not sat- 
isfy me. Perhaps I am mistaken; but if I understand the 
thing right, the trial by jury is taken away. If the Supreme 
Federal Court has jurisdiction both as to law and fact, it ap- 
pears to me to be taken away. The honorable gentleman 
who was in the Convention told us that the clause, as it now 
stands, resulted from the difficulty of fixing the mode of trial. 
I think it was easy to have put it on a secure footing. But, 
if the genius of the people of the United States is so dis- 
similar that our liberties cannot be secured, we can never 
hang long together. Interest is the band of social union; 
and when this is taken away, the Union itself must dissolve. 

Mr. MACLAINE. Mr. Chairman, I do not take the in- 
terest of the states to be so dissimilar; I take them to be 
all nearly alike, and inseparably connected. It is impossible 
to lay down any constitutional rule for the government of all 
the different states in each particular. But it will be easy 
for the legislature to make laws to accommodate the people 
in every part of the Union, as circumstances may arise. 
Jury trial is not taken away in such cases where it may be 
found necessary. Although the Supreme Court has cogni- 
zance of the appeal, it does not follow but that the trial. by 
jury may be had in the court below, and the testimony trans- 
mitted to the Supreme Court, who will then finally determine, 
on a review of all the circumstances. This is well. known 
to be the practice in some of the states. In our own state, 
indeed, when a cause is instituted in the county court, and 
afterwards there is an appeal upon it, a new trial is had.in 
the superior court, as if no trial had been had before. In 
other countries, however, when a trial is had in an. inferior 
court, and an appeal is taken, no testimony can. be given in 
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the: court above, but-the court determines upon the circum- 
stances appearing upon the record. If I am right, the plain. 


iriference is, that there may be a trial in the inferior courts, ©. 


aid: that the-record, including the testimony, may be sent to 
the Supreme Court. But if there is a necessity for a jury 
in the Supréme Court, it will be a very easy matter to em- 
panel a jury at the bar of the Supreme Court, which may 
save great expense, and be very convenient to the people. 
It is impossible to make every regulation at once. Congress, 
who are our own representatives, will undoubtedly make 
such regulations as will suit the convenience and secure the 
liberty of the people. 

Mr. IREDELL declared it as his opinion that there might 
be juries in the Superior Court as well as in the inferior courts, 
and that it was in the power of Congress to regulate it so. 


: aa: Turspay, July 29, 1788. 

-Mr. KENNION in the chair. : 
-.Mr. SPENCER. Mr. Chairman, I hope to be excused 
for making some observations on what was said yesterday, 
by gentlemen, in favor of these two clauses. The motion 
which was made that the committee should rise, precluded 
me from speaking then. The gentlemen have showed much 
moderation and candor in conducting this business; but I 
still think that my observations are well founded, and that 
somé amendments are necessary. The gentleman said, all 
matters not given up by this form of government were re- 
tained by the respective states. I know that it ought to be 
so; it is the--general: doctrine, but it is necessary that it 
should be: expressly declared in the Constitution, and’ not 
left.to mere construction and opinion. I am authorized to 
say it was heretofore thought necessary. The Confedera- 
tion says,: expressly, that all that was not given up by the 
United States was retained by the-respective states. If such 
a*elause “had -been- inserted in this Constitution, it would 
have y pasa a necessity of a bill of rights. But that not 
being the case, it was necessary that a bill-of rights, or some- 
thing of:that kind, should be a part of the Constitution. It was 
observed’ that, as the Constitution is to be a delegation of. 
power from the several states to the United States, a bill of 
rights was unnecessary. But-it will be noticed that -this is 
a different case. Be eee ee oS an 
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The states do not act in their political capacities, but the 
government is proposed for individuals. The very caption 
of the Constitution shows that this is the case. The ex- 
pression, “We, the people of the United States,” shows 
that this government is intended for individuals ; there ought, 
therefore, to be a bill of rights. I am ready to acknowledge 
that the Congress ought to have the power of executing its 
laws. Heretofore, because all the laws of the Confedera- 
tion were binding on the states in their political capacities, 
courts had nothing to do with them; but now the thing is 
entirely different. The laws of Congress will be binding 
on individuals, and those things which concern individuals 
will be brought properly before the courts. In the next 
place, all the officers are to take an-oath to carry into execu- 
tion this general government, and are bound to support every 
act of the government, of whatever nature it may be. ‘This 
is a fourth reason for securing the rights of individuals. It 
was also observed that the federal judiciary and the courts 
of the states, under the federal authority, would have con- 
current jurisdiction with respect to any subject that might 
arise under the Constitution. I am ready to say that I most 
heartily wish that, whenever this government takes place, 
the two jurisdictions and the two governments — that is, the 
general and the several state governments— may. go hand 
in hand, and that there may be no interference, but. that 
every thing may be rightly conducted. But I will never 
concede that it is proper to divide the business between the 
two different courts. I have no doubt that there is wisdom 


_ enough in this state to decide the busimess, without the ne- 


cessity of federal assistance to do our business. The worthy 
gentleman from Edenton dwelt a considerable. time on the 
observations on a bill of rights, contending that. they were 
proper only in monarchies, which were founded on different 
principles from those of our government; and, therefore, 


_ though they might be necessary for others, yet they were 


not necessary for us. I still think that a bill of rights is 
necessary. This necessity atises from the nature of human 
societies. When individuals enter into society, they give up 
some rights to secure the rest. There are certain human 
rights that ought not to be given up, and which ought i 
some manner to be secured. With respect to these great 
essential rights, no latitude ought to be left.. ‘They-are the 
VOL. IY. 20 
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most inestimable gifts of the great Creator, and therefore 
ought not to be destroyed, but ought to be secured. They 
ought to be secured to individuals in consideration of the 
other rights which they give up to support society. 

“The trial by jury has been also spoken of. Every person 
who is acquainted with the nature of liberty need not be in- 
formed of the importance of this trial. Juries are called the 
bulwarks of our rights and liberty; and no country can ever be 
enslaved as long as those cases which aflect their lives and 
property are to be decided, in a great measure, by the con- 
sent of twelve honest, disinterested men, taken from the re- 
spectable body of ycomanry. It is highly improper that any 
clause which regards the security of the trial by jury should 
be any way doubtful. In the clause that has been read, it 
is ascertained that criminal cases are to be tried by jury in 
the states where they are committed. It has been objected 
to that clause, that it is not sufficiently explicit. I thmk 
that it is not. It was observed that one may be taken to a 
great distance. One reason of the resistance to the British 
government was, because they required that we should be 
carried to the country of Great Britain, to be tried by juries 
of that country. But we insisted on being tried by juries of 
the vicinage, in our own country. I think it therefore proper 
that something explicit should be said with respect to the 
vicinage. 

With regard to that part, that the Supreme Court shall 
have appellate jurisdiction both as to law and fact, it has 
been observed that, though the federal court might decide 
without a jury, yet the court below, which tried it, might 
have a jury. [ask the gentleman what benefit would be 
received in the suit by having a jury trial in the court below, 
when the verdict is set aside in the Supreme Court. It was 
intended by this clause that the trial by jury should be sup- 
pressed in the superior and inferior courts. It has been said, 
im defence of the omission concerning the trial by jury in 
civil cases, that one general regulation could not be made ; 
that in several cases the constitution of several states did not 
require a trial by jury, — for instance, in cases of equity and 
admiralty, — whereas in others it did, and that, therefore, 
it was proper to leave this subject at large. I am sure that, 
for the security of liberty, they ought to have been at the 
pains of drawing some line. I think that the respectable 
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| body who formed the Constitution should have gone so far 
4. as to put matters on such a footing as that there should be 
no danger. They might have provided that all those cases 
which are now triable by a jury should be tried in each state 
by a jury, according to the mode usually practised in such 
, state. This would have been easily done, if they had been 
. at the trouble of writing five or.six lines. Had it been done, 
we should have been entitled to say that our rights and liber- 
ties were not endangered. If we adopt this clause as it is, I 
think, notwithstanding what gentlemen have said, that there 
will be danger. There ought to be some amendments to it, 
to put this matter on a sure footing. There does not appear 
to me to be any kind of necessity that the federal court 
should have jurisdiction in the body of the country. I am 
ready to give up that, in the cases expressly enumerated, an 
appellate jurisdiction (except in one or two instances) might 
be given. [ wish them also to have jurisdiction in maritime 
affairs, and to try offences committed on the high seas. But 
in the body of a state, the jurisdiction of the courts in that 
state might extend to carrying into execution the laws of 
Congress. It must be unnecessary for the federal courts to 
do it, and would create trouble and expense which might be 
avoided. In all cases where appeals are proper, | will agree 
that it is necessary there should ‘be one Supreme Court. 
Were those things properly regulated, so that the Supreme 
Court might not be oppressive, I should have no objection 
to if. 

Mr. DAVIE. Mr. Chairman, yesterday and to-day | 
have given particular attention to the observations of the gen- 
tleman last up. I believe, however, that, before we take 

' into consideration these important clauses, it will be neces- 
/ sary to consider in what manner laws can be executed. For 
my own part, I know but two ways in which the laws can 
' be executed by any government. If there be any other, it 
is unknown to me. The first mode is coercion ‘by military 
| force, and the second is coercion through the judiciary. 
' With respect to coercion by force, I shall suppose that it is 
so extremely repugnant to the principles of justice and the 
| feelings of a free people, that no man will support it. It 
i must, in the end, termiate in the destruction of the liberty 
of the people. | take it, therefore, that there is no rational 
} way of enforcing the laws but by the instrumentality: of the 
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judiciary. From these premises we are left only to consider 
how far the jurisdiction of the judiciary ought to extend. It 
appears to me that the judiciary ought to be competent to 
the decision of any question arising out of the Constitution 
itself.. On a review of the principles of all free governments, 
it seems to me also necessary that the judicial power should 


tion. If I understand the gentleman right, his objection 
was not to the defined jurisdiction, but to the genera} juris- 
diction, which is expressed thus: “ The judicial power shall 
extend to all cases in law and equity arising under this Con- 
stitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority ; ” 
. the appellate jurisdiction in some instances. Every member 
' who has read the Constitution with attention must observe 
| that there are certain fundamental principles in it, both of a 
| positive and negative nature, which, being intended for the 
general advantage of the community, ought not to be vio- 
lated by any future legislation of the particular states. Every 
member will agree that the positive regulations ought to be 
carried into execution, and that the negative restrictions 
ought not to disregarded or violated. Without a judiciary, 
ithe injunctions of the Constitution may be disobeyed, and 
SR aaa regulations neglected or contravened. There 
afé certain prohibitory provisions in this Constitution, the 
wisdom and propriety of which must strike every reflecting 
mind, and: certainly meet with the warmest approbation of 
every citizen of this state. It provides, “that no state shall, 
without the consent of Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely neces- 
sary for executing its inspection laws; that no preference 
shall be given, by any regulation of commerce or revenue, 
to the ports of one state over those of another; and that no 
state shall emit bills of credit, make any thing but gold and 
silver coin a tender in payment of debts, pass any bill of 
attainder, ex post facto law, or law impairing the obligation 
of contracts.” These restrictions ought to supersede the 
laws of particular states. With respect to the prohibitory 
provision —~ that no duty or impost shall be laid by any par- 


and also . 
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ticular state—which is so highly in favor ofus and the other 
non-immporting states, the importing states might make laws 
laying duties notwithstanding, and the Constitution might 
be violated with impunity, if there were.no- power in the 
general government: to correct and. counteract such: laws. 
This great object can only be safely and completely ob- 
tained by the instrumentality of the federal judiciary. Would 
not Virginia, who has raised many thousand pounds out-of ° 
our citizens by her imposts, still avail herself of the same 
advantage if there were no constitutional power to: counter- 
act her regulations? If cases arising under the Constitution 
were left to her own courts, might she not still continue the 
same practices? But we are now to look for justice t 
controlling power of the judiciary of the United States...:If 
the Virginians were to continue to oppress us by. laying. 
duties, we can. be relieved by a recurrence to the general - 
judiciary. This restriction in the Constitution is.a funda-— 
mental principle, which is not to be violated, but which 
would have been a dead letter, were there no judiciary con- 
stituted to enforce obedience to it. Paper money and private 
contracts were in the same condition. Without a. general 
controlling judiciary, laws might be made in particular. states 
to enable its citizens to defraud the citizens. of other:states: 
Is it probable, if a citizen of South Carolina owed. a sum‘ of: 
money. to a citizen of this state, that the latter would:-be- 
certain of recovering the: full value in their courts?, That 
state might in future, as they have already done, make pine- 
barren acts to discharge. their debts... They might. say that 
our citizens should be paid in sterile, inarable lands; at: an - 
extravagant price. - They might pass the most .iniquitous. 
_ instalment laws, procrastinating the payment of:debts.dire 
-. from their citizens, for years — nay, for ages: ::-Is-it probable: 
that. we. should. get justice from their: own: judiciary, who- 
might consider themselves obliged to.obey. the laws of ‘their 
own state? Where, then,.are we to. look: for justice: “Fo 
_ the judiciary of the United States. .. Gentlemen must hay: 
observed :.the contracted. and ‘narrow-minded: regulation 
_ the individual states, and their predominant: dispositio 
advance the interests of their’ own: citizens to the :preju 
of others.. Will not. these evils be continued ‘if..there 
restraint? The. people.of the United: States.have on 
:. mon interest; they: are-all-members of. the-same-can 
14 
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and ought: to -have justice administered to them equally in 
every part of the continent, in the same manner, with the 
‘same despatch, ‘and on the same principles. It is therefore 
‘absolutely necessary that the judiciary of the Union should 
have jurisdiction in all cases arising in law and equity under 
the Constitution. Surely there should be somewhere a 
constitutional authority for carrying into execution constitu- 
’ tional provisions ; otherwise, as I have already said, they 
would be a dead letter. 

_~ With respect to their having jurisdiction of all cases arising 
under the laws of the United States, although I have a very 
high respect for the gentleman, I heard his objection to it 
with surprise. J thought, if there were any political axiom 
under the sun, it must be, that the judicial power ought to be 
coéxtensive with the legislative. The federal government 
ought to possess the means of carrying the laws into execu- 
tion. This position will not be disputed. A government 
would be a felo de se to put the execution of its laws under 
the control of any other body. If laws are not to be carried 
into execution by the interposition of the judiciary, how is it 
to be done? 

I have already observed..that the mind of every honest 
man, who has any feeling for the happiness of his country, 
must have the highest repugnance to the idea of military 
coercion. The only means, then, of enforcing obedience to 
the legislative authority must be through the medium of the 
officers of peace. Did the gentleman carry his objection to 
the extension of the judicial power to treaties ? It is another 
' principle, which I imagine will not be controverted, that 
‘the general judiciary ought to be competent to the decision 
of all questions which involve the general welfare or. peace 
of the Union. It was necessary that treaties should operate 
as laws: upon individuals. They ought to be binding upon 
‘us. the moment: they are made. They involve in their na- 
‘ture: not only our own rights, but those of foreigners. If the 
“rights of:foreigners were left. to be decided ultimately by 
thirteen distinct judiciaries, there would necessarily be un- 
just ‘and ‘contradictory decisions. If our ‘courts of justice 
did not decide in favor of foreign citizens and subjects when 
they ought, it.might involve the whole Union in a war: 
there ought, therefore, to be a paramount tribunal, which 
should have-ample power to carry them into effect... To the 


~ -the citizen of - another: - 


Davie. ] "NORTH CAROLINA. 459 


decision of all.causes which might involve the peace: of’the 
Union may be referred, also, that. of controversies: between 
the citizens or subjects of foreign states and the’ citizens.of 
the United States... It-has been laid down by all’ writers 
that the denial of justice is-one of.the just. causes: of war, 
If these controversies were left to the decision .of particular 
states, it would be in their power, at any time, to involve 
the continent in a war, usually the greatest of all national 
calamities. It is certainly clear that where-the peace of the 
Union is affected, the general judiciary ought to decide.’ It 
has generally been given up, that all cases of admiralty and 
maritime jurisdiction should also be determined:-by them. 
Tt has been equally ceded, by the strongest opposers.to this 
government, that the federal courts should have cognizance 
of controversies between two or more states, between a state 
and the citizens of another state, and between the citizens 
of the same state claiming lands under the grant. of different 
states. Its jurisdiction in these cases is necessary. to secure 
impartiality in decisions, and preserve tranquillity among the 
‘states. It is impossible that there should be ampariaty 
when a party affected is to be judge. 

The security of impartiality is the ‘principal: reason for 
giving up the ultimate decision of controversies ‘between 
citizens of different states.. It is essential to: the interest 
of agriculture and commerce that the hands:of the. states 
should be bound: from making paper money, instalment laws, 
or pine-barren acts. By such iniquitous laws the merchant 
or farmer may be defrauded of a considerable part. of his just 
claims. But in the federal: court, real money will: be. tecoy- 
ered with that speed which is necessary: to accommodate’ the 
_ circumstances of individuals. ‘ The tedious delays of judicial 
‘proceedings, at present, in some states, :aré: TuINOUS A cred- 
ators. In Virginia, many suits are. twenty-or- thirty years 
spun out by legal ingenuity, and the defective construction 
of their judiciary.. A citizen of Massachusetts: or-this. 
try might be ruined ‘before he could recover ‘a’debt ia 
state. «It is necessary, therefore, in order to- eben 
_ that we recur to the judiciary of the- United | States,. w 
_ justice must be equally administered, and:where'a deb 

be recovered from the. citizen: of one state..as ‘8001 as: 


. As to a bill of rights, which has been: brought: 
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a manner I cannot account for, it is unnecessary to say any 
thing. The learned gentleman has said that, by a concur- 
rent jurisdiction, the laws of the United States must neces- 
sarily clash with the laws of the individual states, in conse- 
quence of which the laws of the states will be obstructed, 
and the state governments absorbed. This cannot be the 


case. There is not one instance of a power given to the 


United States, whereby the internal policy or administration 
of the states is affected. There is no instance that can be 
pointed out wherein the internal policy of the state can be 
affected by the judiciary of the United States. He men- 
tioned impost laws. It has been given up, on all hands, 
that, if there was a necessity of a federal court, it was on 
this account. Money is difficult to be got into the treasury. 
The power of the judiciary to enforce the federal laws is 
necessary to facilitate the collection of the public revenues. 
It is well known, in this state, with what reluctance and 
backwardness collectors pay up the public moneys. We 
have been making laws alter laws to remedy this evil, and 
still find them ineffectual. Is it not, therefore, necessary to 
enable the general government to compel the delinquent re- 
ceivers to be punctual? The honorable gentleman admits 
that the general government ought to legislate upon indi- 
viduals, instead of states. 

Its laws will otherwise be ineffectual, but particularly with 
respect to treaties. We have seen with what little ceremo- 
ny the states violated the peace with Great Britain. Con- 
gress had no power to enforce its observance. ‘The same 
cause will produce the same effect. We need not flatter 


ourselves that similar violations will always meet with equal- 


impunity. I think he must be of opinion, upon reflection, 
that the jurisdiction of the federal judiciary could not have 
been constructed otherwise with safety or propriety. It is 
necessary that the Constitution should be carried into effect, 
that the laws should be executed, justice equally done to 
all the community, and treaties observed. These ends can 
only be accomplished by a general, paramount judiciary. 
These are my sentiments, and if the honorable gentleman 
will prove them erroneous, I shall readily adopt his opinions. 

Mr. MACLAINE. Mr. Chairman, I beg leave to make 
a few observations. One of the gentleman’s objections to 
the Constitution now under consideration is, that it is not 
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_ the act of the states, but of the people ; .but that. it ought-te 


be the act of the states ;.and he instances the- delegation of 
power by the states. to the Confederation, at the commence- 
ment of the war, as a-proof ofthis position. -.Lhope,:sir, 
that all power is in the people,.and. not in the: state govern- 
ments. If he will not deny. the authority. of the. people:to . 
delegate power to agents, and to devise such a government 
as a majority of them thinks will promote. their happiness, 
he will withdraw his objection. The. people, sir, are the 
only proper authority to form a government. ‘They, sir, 
have formed their state governments, and can alter,them.at 
pleasure. Their transcendent power is competent to form 
this or any other government which they think promotive.of 
their happiness. But the gentleman contends.: that ..there 
ought to be a bill of rights, or something. of that .kind.-— 
something declaring expressly, that all power not expressly 
given to the Constitution ought to be retained by the states; 
and he produces the Confederation as an authority for its 
necessity. When the Confederation was made, we were 
by no means so well acquainted with the principles of goy- 
ernment as we are now. We were then jealous of. the 
power of our rulers, and had an. idea of the British govern- 
ment when we entertained that jealousy. ‘There. is-no-p 
ple on earth so well acquainted with the nature.of govern- 
ment as the people of America generally are. We know 
now that it is agreed upon by most writers, and. men: of 
judgment and reflection, that all power is in the people, 
and immediately derived from them. The gentleman surely 
must know that, if there be certain rights which jmever-can, © 


nor ought to, be given up, these rights cannot. be said to ‘be 


given away, merely because we have omitted to say that we 
have not given them up. Can any security-arise from de+ 
claring that we have a right to what belongs to us ?.... 
is the necessity of such a declaration? ‘If we have. this, 
herent, this unalienable, this indefeasible.title to those -rig 
if they are not given up, are they not retained ?... If 
gress. should make a law -beyont: the. powers..and. the. spin 
of the Constitution, should we not say to Congress, : 
have no authority to make this.Jaw. There are limi 
yond which you-cannot ge. :You:cannot exceed. the 
prescribed by the-Constitution.. You are amenabli 
VOL. IV. - : yal Ose & nae 
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your conduct. This act is unconstitutional. We will dis- 
regard it, and punish you for the attempt.” 


But the gentleman seems to be most tenacious of the 
judicial power of the states. The honorable gentleman. 


must know, that the doctrine of reservation of power not 
relinquished, clearly demonstrates that the judicial power of 
the states is not impaired. He asks, with respect to the 
trial by jury, ‘When the cause has gone up to the superior 
court, and the verdict is set aside, what benefit arises from 
having had a jury trial in the inferior court?” 1 would ask 
the gentleman, ‘ What is the reason, that, on a special ver- 
dict or case agreed, the decision is left to the court ?” 
There are a number of cases where juries cannot decide. 
When a jury finds the fact specially, or when it is agreed 
upon by the parties, the decision is referred to the court. 
If the law be against the party, the court decides against 
him; if the law be for him, the court judges accordingly. 
He, as well as every gentleman here, must know that, un- 
der the Confederation, Congress set aside juries. There 
was an appeal given to Congress: did Congress determine 


by a jury? Every party carried his testimony in writing’ 


to the judges of appeal, and Congress determined upon it. 

The distinction between matters of law and of fact has 
not been sufficiently understood, or has been intentionally 
misrepresented. On a demurrer in law, in which the facts 
are agreed upon by the parties, the law arising thereupon 
is referred to the court. An inferior court may give an er- 
roneous judgment; an appeal may be had from this court 
to the Supreme Federal Court, and a right decision had. 
This is an instance whercin it can have cognizance of. mat- 
ter of law solely. In cases where the existence of facts has 
been first disputed by one of the parties, and afterwards es- 
tablished as in a special verdict, the consideration of these 
facts, blended with the law, is left to the court. In such 
cases, inferior courts may decide contrary to justice and law, 
and appeals may be had to the Supreme Court. This is an 
instance wherein it may be said they have jurisdiction both 
as to law and fact. But where facts only are disputed, and 
where they are once established by a verdict, the opinion of 
the judges of the Supreme Court cannot, I conceive, set 
aside these facts; for I do not think they have the power 
so to do by this Constitution. 
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- federation, expressly declaring, that every power, jurisdiction; 
_ and right, which are not given-up by-it, remain in-the states. 
Such a. clause: would render*:a bill of rights unnecessar 
. But as there is no such clause,-f contend that there: sh 
. be a bill of rights, ascertaining-and securing the great ng 
. of the states and people: Besides‘my objection -to th 
. jon of facts by the federal court, and-the insecuri 

trial, I consider the concurrent. jurisdiction’ of:th6 
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The federal court has jurisdiction only in:some mstances, 
There are many: instances in which no court but thestate. 
courts can have any jurisdiction: whatsoever, except where 
parties claim land under the grant of different states, or the 
subject of dispute.arises under the Constitution itself... The: 
state courts have exclusive jurisdiction over-every. other ;pos- 
sible controversy that can arise between ‘the -inhabitants of. 
their own states; nor can the federal courts intermeddle 
with such disputes, either originally or by appeal. ‘There. is 
a number of other instances, where, though: jurisdiction is 
given to the federal court, it is not taken away from the 
state courts. ‘If a man in South Carolina owes -me-money; 
I can bring suit in the courts of that state,;'as well:as-in-any: 
inferior federal court. I think gentlemen cannot. but see 
the propriety of leaving to the general government the reg- 
ulation of the inferior federal tribunals. This is a power 
which our own state legislature has. We may trust Congress 
as well as them. ee oe 

Mr. SPENCER answered, that the gentleman last up 
had misunderstood him. He did not object to the caption: 
of the Constitution, but he instanced it to show ‘that: the 
United States were not, merely as states, the objects of:.the- 
Constitution ; but that the laws of:Congress were to operate 
upon individuals, and not upon states.. He then continued 
I do not mean to contend that the laws of. the general gov-- 
ernment should not operate upon individuals. j before-ob- 
served that this was necessary, as laws could not be put in- 
execution against states without the agency. of the sword;. 
which, instead of answering the ends of government, would 


' destroy it. 1 endeavored to show. that, as the government 
. Was not to operate against states, but against individuals, the ™ 
* rights of individuals ought to be properly secured.”: In-order: 


to constitute this security, it appears: to:me there. ought 
be such a clause in the Constitution as there was. in the 
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with the*state courts.as extremely dangerous. ~ It must be 
obvious to-every one that, if they have such a concurrent 
jurisdiction, they must in time take away the business from 
the state‘ courts entirely: I do not deny the propriety of 
having federal courts ; but they should be confined to federal 
business, and ought not to interfere in those cases where the 
State courts are fully competent to decide. ‘The state courts. 
can do their business without federal assistance. Ido not: 
know how far any gentleman may suppose that I may, from — 
miy office, be biased in favor of the state jurisdiction. Iam 
no more interested than any other individual. Ido not think ~ 
it will affect the respectable office which I hold. Those © 
courts will not take place immediately, and even when they 
do, it will be a long time before their concurrent jurisdiction 
will materially affect the state judiciaries. I therefore con- 
sider myself as disinterested. I only wish to have the gov- 
ernment so constructed as to promote the happiness, harmony, 
and liberty, of every individual at home, and render us re- 
‘spectable as a nation abroad. I wish the question to be 
decided coolly and calmly —with moderation, candor, and 
deliberation. ; 
‘Mr. MACLAINE replied, that the gentleman’s objections 
to.the want of a bill of rights had been sufficiently answered ;, 
that the federal jurisdiction was well guarded, and that the 
federal ‘courts had not, in his opinion, cognizance, in any one 
case, where it could be alone vested in the state judiciaries 
‘with: propriety or safety. The gentleman, he said, had ac- 
-knowledged ‘that the laws of the Union could not be ex- 
ecuted under the existing government; and yet he objected 
.to-the federal judiciary’s having cognizance of such laws, 
though it was the only probable means whereby they could 
be enforced. The treaty of peace with Great Britain was 
‘the supreme law of the land; yet it was disregarded, for 
want of a federal judiciary. The state judiciaries did not . 
‘enforce’ an observance of it. The state courts were highly 
improper to be intrusted with the execution of the federal 
-daws,'as. they were bound to judge according to the state 
“faws, which might be repugnant to those of the Union. | 
Mr. IREDELL. Mr.-Chairman, I beg leave to make a 
few. observations on some remarks that have been made on 
‘this part of ‘the Constitution. "The honorable gentleman 
said that:it was very extraordinary that the Convention should 
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not have. taken the trouble to. make anaddition of five-or 
six lines, to.secure the. trial by jury-in civil cases... Sir, if 
by the addition, not only of five:or six. lines, but. of five-or 
‘six hundred lines, this invaluable. object .could- have been 
secured, I should have. thought the Convention criminal. in 
omitting it; and instead of meriting the thanks of. their 
country, as I think they do now, they might. justly. have 
met with its resentment and indignation.. I am persuaded 
the omission arose from the real difficulty of the case. The 
gentleman says that a mode. might have been provided, 
whereby the trial by jury might have been secured satis- 
factorily to all the states. I call on him to. show that mode. 
{ know of none; nor do I think it possible :for any .man..to 
devise one.to which some states would not have objected. It 
is said, indeed, that it might have been provided that it ‘should 
be as it had been heretofore. Had this been the case, surely 
it would have been highly incongruous. ok ah, 
. The trial by jury is different in different states. It is reg- 
ulated in one way in the state of North Carolina, and in 
another. way in the state of Virginia. It is established in.a 
different way from either in several other states. .. Had it, 
then, been inserted in the Constitution, that the. trial by-jury 
should be as it had been. heretofore, there: would have. been 
an example, for the first time in the. world, of a judiciary 
“belonging to the same government being: different in differ: 
ent parts of the same country. What would you think of 
' an act of Assembly, which should require the trial by jury to 
~ be had in one mode in the county of Orange, and in another 
- mode in Granville, and in a manner. different from. both in 
' Chatham? Such an-act of Assembly, so. manifestly: inju-. 
. icious, impolitic, and unjust, would be repealed next -year:... 
---, But what would you say of.our Constitution, if-it, 
* thorized such an absurdity? The mischief,.then, could 
. be removed. without. altering the Constitution _ itsel 
* gaust be- evident, therefore, that the addition. contender 
'. would not have answered ‘the purpose:.-. If the metho - 
"any particular state had been established, it would: have. beep - 
- objected toby others, because; whatever inconvenienc 
. might.have been attended with, nothing but a change 
* Constitution - itself. could have removed them; wherea: 
- is now, if any. mode. established by Congress -is’ fe 
. convenient, it can-easily. he.altered by a-single sact; 
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lation. Let any gentleman consider the difficulties in whic | 


the Convention was placed. . A union was absolutely neces- 
sary. Every thing could be agreed upon except the regu> 
lation of the trial by jury in civil cases. ‘They were all 
anxious to establish it on the best footing, but found they. 
could fix upon no permanent rule that was not liable to great 
objections and difficulties. If they could not agree among 
themselves, they had still Jess reason to believe that all the 
states would have unanimously agreed to any one plan that 
could be proposed. They, therefore, thought it better to 
leave all such regulations to the legislature itself, conceiving 
there could be no real danger, in this case, from a body com- 
posed of our own representatives, who could have no temp- 
tation to undermine this excellent mode of trial in civil cases, 
and who would have, indeed, a personal interest, in common 
with others, in making the administration of justice between 
man and man secure and easy. ac ecco 

In criminal cases, however, no latitude. ought to be. al- 


lowed. In these the greatest danger from any government 
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subsists, and accordingly it is provided that there: shall be . 


a trial by jury, in all such cases, in the state wherein: the 
offence is committed. J thought the objection against the 
want of a bill of rights had been obviated unanswerably. 
It appears to me most extraordinary. Shall we give up any 
thing but what is positively granted by that instrument? 
It would be the greatest absurdity for any man to pretend 
that, when a legislature is formed for a particular purpose, it 
can have any authority but what is so expressly given to it, 
any more than aman acting under a power of attorney could 
depart from the authority it conveyed to him, according to 
an instance which I stated when speaking on the subject 
before. As for example : — if I had three tracts of land, one 
in Orange, another in Caswell, and another in Chatham, 
and | gave a power of attorney toa man to sell the two 
‘tracts in Orange and Caswell, and he should attempt to sell 
my land in Chatham, would any man of common sense sup- 
pose he had authority to do so? In like manner, I say, the 
future Congress can have no right to exercise any power 
bat what is contained in that paper. Negative words, in 
my. opinion, could make the matter no plainer than it was 
before. The gentleman says that unalienable. rights ought 
not to be given: up. Those rights which are unalienable 
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are not alienated. They still remain with the great body 
of the people. If any right be given up that ought not. to 
be, let it be shown. Say it is a thing which affects your 
country, and that it ought not to be surrendered: this 
would he reasonable. But when it is evident that the ex- 
ercise of any power not given up would be a usurpation, it 
would be not only useless, but dangerous, to enumerate a 
number of rights which are not intended to be given up ; 
because it would be implying, in the strongest manner, that 
every right not included in the exception might be impaired 
by the government without usurpation; and it would be 
impossible to enumerate every one. Let any one make 
what collection or enumeration of rights he pleases, I will 
immediately mention twenty or thirty more rights not con- 
tained in it. 

Mr. BLOODWORTH. Mr. Chairman, I have listened 
With attention to the gentleman’s arguments; but whether 
it be for want of sufficient attention, or from the grossness 
of my ideas, I cannot be satisfied with his defence of the 
omission, with respect to the trial by jury. He says that 
it would be impossible to fall on any satisfactory mode of 
regulating the trial by jury, because there are various cus- 
toms relative to it in the different states. Is this a satisfac- 
tory cause for the omission? Why did it not provide. that 
the trial by jury should be preserved in civil cases? It has 
said that the trial should be by jury in criminal cases; and 
yet this trial is different in its manner in criminal cases in 
the different states.. If it has been possible to secure it in 
criminal cases, notwithstanding the diversity concerning it, 
why has it not been possible to secure it in civil cases? 
I wish this to be cleared up. By its not being provided for, 
it is expressly provided against. *-] still see the necessity of 
a bill of rights. Gentlemen use contradictory arguments on 
this subject, if I recollect right. Without the most. express 
restrictions, Congress may trample on your rights. Every 
possible precaution should be taken when we grant powers. 
Rulers are always disposed to abuse them. I beg leave to 
call gentlemen’s recollection to what happened under. our 
Confederation. By it, nine states are required to. make a 
treaty; yet seven states said that they could, with propriety, 
repeal part of the instructions given our secretary for foreign 
affairs, which prohibited: him from making a treaty. to give 
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up the Mississippi to Spain, by which repeal the rest of his | 


instructions enabled him to make such treaty. Seven states 
actually did repeal the prohibitory part of these instructions, 
and they insisted it was legal and proper. This was in fact 
a violation of the Confederation. If gentlemen thus put 
what construction they please upon words, how shall we 
be redressed, if Congress shall say that all that is not ex- 
pressed is given up, and they assume a power which~is 
expressly inconsistent with the rights of mankind? Where 
is the power to pretend to deny its legality? This has oc- 
curred to me, and I wish it to be explained. : 

Mr. SPENCER. Mr. Chairman, the gentleman express- 
es admiration as to what we object with respect to a bill of 
rights, and insists that what is not given up in the Constitu- 
tion is retained. He must recollect I said, yesterday, that 
we could not guard with too much care those essential rights 
and liberties which ought never to be given up. There is 
no express negative — no fence against their being trampled 
upon. They might exceed the proper boundary without 
being taken notice of. ‘When there is no rule but a vague 
doctrine, they might make great strides, and get possession 
of so much power that a general insurrection of the people 
would be necessary to bring an alteration about. But if a 
boundary were set up, when the boundary is passed, the 
people would take notice of it immediately. These are the 
observations which I made ; and I have no doubt that, when 
he reflects, he will acknowledge the necessity of it. 1 ac- 
knowledge, however, that the doctrine is right ; but if that 
Constitution is not satisfactory to the people, I would have a 
bill of rights, or something of that kind, to satisfy them. 

Mr. LOCKE. Mr. Chairman, | wish to throw some par- 
ticular light upon the subject, according to my conceptions. 
I think the Constitution neither safe nor beneficial, as_it 
grants powers unbounded with restrictions. One gentleman 
has said that it was necessary to give cognizance. of causes 
to the fedcral court, because there. was partiality in the 
judges of the states; that the state judges could not be 
depended upon in causes arising under the Constitution and 
laws of the Union. I agree that impartiality in judges is in- 
dispensable ; but I think this alteration will not produce more 
impartiality than there is now in our courts, whatever. evils 
it may bring forth. Must there not be judges in the federal 
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courts, and those judges taken from some of the states? 
The same partiality, therefore, may be in them. For my 
part, I think it derogatory to the honor of this state to give 
this jurisdiction to the federal courts. It must be supposed 
that the same passions, dispositions, and failings of humanity 
which attend the state judges, will be equally the lot of the 
federal judges. To justify giving this cognizance to those 
courts, it must be supposed that all justice and equity are 
given up at once in the states. Such reasoning is very 
strange tome. I fear greatly for this state, and for other 
states. I find there has a considerable stress been laid upon 
the injustice of laws made heretofore. Great reflections are 
thrown on South Carolina for passing pine-barren and tnstal- 
ment laws, and on this state for making paper money. I 
wish those gentlemen who made those observations would 
consider the necessity which compelled us in a great measure 
to make such money. I never thought the law which au- 
thorized it a good law. If the evil could have been avoided, 
it would have been a very bad law; but necessity, sir, justi- 
fied it in some degree. I believe I have gained as little by 
it as any in this house. If we are to judge of the future by 
what we have seen, we shall find as much or more injustice 
in Congress than in our legislature. Necessity: compelled 
them to pass the law, in order to save vast numbers of peo- 
ple from ruin. I hope to be excused in observing that it 
would have been hard for our late Continental army to lay 
down their arms, with which they had valiantly and success- 
fully fought for their country, without receiving or being 
promised and assured of some compensation for their past 
services. What a situation would this country have been in, 
if they had had the power over the purse and sword! If 
they had the powers given up by this Constitution, what a 
wretched situation would this country have been in! Con- 
gress was unable to pay them, but passed many: resolutions 
and laws in their favor, particularly one that each-state should 
make up the depreciation of the pay of the Continental line, 
who were distressed for the want of an adequate compensa- 
tion for their services. This state could not pay her propor- 
tion in specie. To have laid a tax for that purpose would 
have been oppressive. What was to be done? The only 
expedient was to pass a law tomake paper money, and-make’ 
it a tender. The Continental line was satisfied, and ap 
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proved. of-. the- measure, it being done. at. their instan¢ diay 
some-degree..- Notwithstanding it was supposed to. be h 
beneficial to. the state, it is. found: to. .be injurious A 
Saving:.expense.is.a very great object, but this..ine 
much expense... This subject has for ‘many: years.embr 
the state ;: but the situation of the country, and. the. distr 
ofthe people are so great, that the public measures. must: 
accommodated to their circumstances with peculiar delicags 
and caution, or another insurrection may be the consequence 
As.to what the gentleman said of the trial by. jury, it..su 
prises me much to hear gentlemen of such great abilities 
speak such language. It is clearly insecure, nor can nge 
ity and subtle arguments prove the contrary... J. trust: ¢ 
country is too sensible of the value of liberty, and -her..c 
zens have bought it too dearly, to give it up hastily... -:. 

«Mr. IREDELL. Mr. Chairman, I hope. some :otl . 
gentleman will answer what has been said by the.gentlemen — - 
who haye-spoken last.. 1 only rise to answer: the-question:of. 
the member from. New Hanover — which: was,.if; there, was: 
such-a difficulty, in establishing the trial by jury in‘civil cases;: 
that the Convention could not concur in any mode,. why.-the 
difficulty did not. extend to criminal cases? I -beg-leave- to 
say, that the difficulty, in this case, does not depend so:much. 
on the mode of: proceeding, as on. the difference of the subs 
jects’ of..controversy, and the Jaws relative to. them.: da 
some states, there are no juries in admiralty and equity cases. - 
In. other: states, there are. juries in such cases...:In-some. - . 
states, there are no distinct courts of equity, though.in most’ |. 

states there are. I believe that, if a uniform rule:had‘been — 

fixed:by.the Constitution, it would have. displeased: some: 
states'so-far that they would have rejected the. Constitutiot 

altogether. Had it been declared generally,-as.the-gentle=. 
man mentioned, it:-would have included equity and imaritit 
cases;-and created a necessity of deciding. them in.a:manne ; 
different from that in which they have-been decidéd»heréte~ . 
fore in many of the states; which would-very. probably:have 
met. with: the disapprobation. of those:states.. shee 
«We have been:told, and I. believe this was-the teal:reason, 

why they could not concur in any general rule... hayegreat _ 
respect for the.characters of those gentlemen who formed:the | ~ 
Convention; and: I: believe.they were not capabl 
looking: the-.imiportance -of: the: trial »by: jury, mu 


to be admitted “He: says ‘this: -cobstruction: 
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designedly plotting against it. But I-fully believe that the 
real difficulty of the-thing was the cause of ‘the.omissiony....I 
trust sufficient reasons:have- ‘been ‘offered, to: show that itis 
in no danger. As to criminal: ‘cases, I must observe that the 


‘great instrument of arbitrary: power is criminal: prosecutions. 


By the privileges of the habeas corpus; no man‘ can: be con- 
fined without inquiry ;: and: if it- should::appear-that -he -has’ 
been committed contrary to law, he must be: discharged. 
That diversity which is to be found in civil. controversies, 
docs not exist in criminal cases.. That diversity which con- 
tributes to the security of property in: civil cases,’ would have 
pernicious effects in criminal ones. There: is no-other-safe 
mode to try these but by a jury. . If any:man had: the’means 
of trying another his own way, or: were it:left: to theeon- 
trol of arbitrary judges, no man would have. that:security: for 
life and liberty which every freeman ought to have. : I pre- 


‘sume that in no state on the continent is a man tried ona 


criminal accusation but by a Jury. It was necessary, there- 
fore, that it should be fixed, in the Constitution, that the trial 
should be by jury in criminal cases; and such difficulties did 
not occur in this as in the other case. ‘The worthy gentle- 
man says, that by not being provided for‘in-civil cases,.it-is 
expressly provided against, “and that what«is.not.expressed 
is given. up. Were it so, no -man -would “be more against 
this Constitution than myself. I should detest: and. oppose 
it as much as‘any man. ~ But, sir, this: cannot. be ‘the -case. 
I beg leave to say that that construction appears ‘to me ab- 
surd and unnatural. As it could not be: fixed. either.on the 
principles of uniformity or diversity, it must: be: left to Con- 
gress to modify it. If they establish ‘it-an'an anner by 
law, and find it inconvenient, they-can:alterit.: *] 
convinced that'a majority of the representatives’ of the peo- 
ple will never attempt to establish a ‘mode oppress 
inet pwc as it will be. their: own-interest:. 

ne it is oes ‘hat: there: ought 


ily agree that: there: ae tobe inna a pales Th 


ment’ ought to: contain. us a: definition of. author 


io the people, though’ he: acknowledges its ; 
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In my opinion, there 1s no man, of any reason at all, but 
must: be satisfied with so clear and plain a definition. «If 
the Congress should claim any power not given. them, it 
would be as bare a usurpation as making a king in America, 
If this Constitution be adopted, it must be presumed the in- 
strument will be in the hands of every man in America, ‘to 
- see whether. authority be usurped; and any person by -in- 
specting it may see if the power claimed be enumerated. -If 
it be not, he will know it to be a usurpation. : 
Mr. MACLAINE. Mr. Chairman, a gentleman. lately 
up (Mr. Locke) has informed us of his doubts and fears 
respecting the federal courts. He is afraid for this state 
and other states. He supposes that the idea of cognizance 
of the laws of the Union to federal courts, must have arisen 
from suspicions of partiality and want of common. integrity 
in our state judges. The worthy gentleman is mistaken m 
his construction of what I said. I did not personally reflect 
on the members of our state judiciary; nor did 1 impute 
the impropriety of vesting the state judiciaries with: exclu- 
sive jurisdiction over the laws of the Union, and cases arising 
under the Constitution, to any want of probity in the judges, 
But if they be the judges of the local or state laws, and 
receive emoluments for acting in that capacity, they will be 
improper persons to judge of the laws of the Union. A 
federal judge ought to be solely governed by the laws of the 
United. States, and receive his salary from the treasury of 
the United States. It is impossible for any judges, receiving 
pay froma single state, to.be impartial in cases where the 
local laws or interests of that state clash with the laws of the 
Union, or the general interests of America. We have in- 
stances here which prove this partiality in such cases... It is 
also so in other states. The gentleman has thrown out 
something very uncommon. He likens the power given-by 
this Constitution to giving the late army the purse: and the 
sword. I.am much astonished that such an idea‘should. be 
thrown out by that gentleman, because: his respectability is 
well known. — If he considers for a moment, he must see that 
his observation is bad, and that the comparison is extremely 
absurd and improper. The purse and. the sword: must be 
given to every government. ‘The sword: is given to the ex- 
ecutive magistrate; but the purse remains, by this Constitu- 
tion, in the representatives of the people. - We know very 
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well that they cannot raise one shilling but’by the consent of 
the representatives of the people. Money bills do not even 
originate in the Senate ; they originate solely in the other 
house. Every appropriation must be by law. We know, 
therefore, that no executive magistrate or officer can appro- 
priate a shilling, but as he is authorized by law. . With 
respect to paper money, the gentleman has acted and spoken 
with great candor. He was against paper money from the 
first emission. ‘There was no other way to satisfy the late 
army but by paper money, there being nota shilling of specie 
in the state. There were other modes adopted by other 
states, which did not produce such inconveniences. | There 
was, however, a considerable majority of that assembly who 
adopted the idea, that not one shilling more paper money 
should be made, because of the evil consequences that must 
necessarily follow. The experience of this country, for 
many years, has proved that such emissions involve us in 
debts and distresses, destroy our credit, and produce no 
good consequences; and yet, contrary to all good policy, 
the evil was repeated. iz 

With respect to our public security and paper money, 
the apprehensions of gentlemen are groundless. I believe 
this Constitution cannot affect them at°all. In the 10th 
section of the Ist article, it is provided, among other re- 
strictions, “that no state shall emit bills of credit, make 
any thing but gold and silver coin a tender in payment of 
debts, or pass any law impairing the obligation of con- 
tracts.” Now, sir, this has no retrospective view. It looks 
to futurity. It is conceived by many people, that the mo- 
ment this new Constitution is adopted, our present paper 
money will sink to nothing. For my part, I believe that, 
instead of sinking, it will appreciate. If we adopt, it will 
rise in value, so that twenty shillings of it will be equal ‘to 
two Spanish milled dollars and a half. Paper money is-as 
good as gold and silver where there are proper funds to 
redeem it, and no danger of its being increased. Before 
the late war, our paper money fluctuated in value. Thirty- 
six years ago, when [I came into this country, our paper 
money was at seven. shillings to the dollar. A few years 
before the late war, the merchants of Great- Britain: re- 
monstrated to the ministry of that country, that they lost 
much of their debts by paper money losing ‘its value. This 
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caused. an: order. ‘to. be-made through: all:.the states, not 
pass:any: money: bills whatever. The effect of this was, 
our paper money .appreciated... At the..commenceme: 
the war, our paper money in circulation was.equal-‘to 
or.-silyer. - But it is said. that, on adoption, all : debts 
tracted heretofore must then be paid in gold or silver 
I believe. that, if any gentleman will attend: to the-cla 
above, recited, he will find: that it has no. retrospective, 

a. prospective view. It does not look back, but forward. - 
does: not destroy the paper money which is now: actu 
made, but prevents us from making any. more. ‘This 
much in our favor, because we may pay in the money. 
contracted for, (or such as is equal in value to it;),and:th 


thatthe. paper:money should sink.: After, the. Gonatitutio: 
was adopted, I should think myself, as. a..holder.of.oui paper: 
money, possessed of Continental security. l-am-eonvinee 
our money will be good money ; and if’ I was to speculates: 
in any thing, I would in. paper money, though I .never-did: . 
speculate. I should be satisfied that I. should make: a: profits: - 
Why. ay that the state security will be paid-in gold: and 
silver:atter. all these things .are considered? Every::real; — 
actual:.debt:of. the state ought to be discharged in real; :and: 
not-wominal. value, at-any rate. desk ae satiety 
--Mr. BASS took. a:general view of the original and: appel+ 
late.jurisdiction of the federal court. He considered: the 
Constitution neither necessary nor proper.:. He .declared 
‘that the last. part of the Ist paragraph of the2d- section. 
appeared to him totally inexplicable. He feared: that:diead~: 
ful.oppression. would be committed by carrying.-people «4 
‘great.a: distance to decide trivial causes. “He observed:that 
gentlemen. of the law.and men of. learning: did not:coneut-in-: 
the .explanation or meaning of this Constitution. For«his: 
part, he said, he could not understand. it;-although -hestook 
great pains to find out its meaning, and although he flattered: 
himself with the. possession of common sense: ‘and: reasons 
He always thought.that there ought to be: a:compaet:be+ 
tween the .governors::and. governed. . Some. <alledisthis--¢ 
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compact ; others said it was not. From the contrariety of 
opinions, he thought the thing was either uncommonly diffi- 
cult, or absolutely unintelligible. He wished to reflect on 
no gentleman, and apologized for his ignorance, by ob- 
serving that he never went to school, and had been born 
blind; but he wished for information, and supposed. that 
every gentleman would consider his desire as laudable. 

Mr. MACLAINE first, and then Mr. IREDELL, en- 
deavored to satisfy the gentleman, by a particular explanation 
of the whole paragraph. It was observed that, if there 
should be a controversy between this state and the king of 
France or Spain, it must be decided in the federal court. 
Or if there should arise a controversy between the French 
king, or any other foreign power, or one of their subjects: or 
citizens, and one of our citizens, it must be decided. there 
also. The distinction between the words citizen and subject 
was explained — that the former related to individuals of 
popular governments, the latter to those of monarchies; as, 
for instance, a dispute between this state, or a citizen of it, 
and a person in Holland. The words foreign citizen would 
properly refer to such persons. If the dispute was between 
this state and a person in France or Spain, the words foreign 
subject would apply to this; and all such controversies might 
be decided in the federal court — that the words. citizens or 
subjects, in that part of the clause, could only apply to 
foreign citizens or foreign subjects; and another part of the 
constitution made. this plain, by confining disputes, in gen- 
eral, between citizens of the same state, to the single case 
of their claiming lands under grants of different states. 

The last clause of the 2d section under consideration. ...-’ 

‘Mr. MACLAINE. Mr. Chairman, an. objection. was 
made yesterday by a gentleman against this clause, because 
it confined the trial to the state; and-he observed: that a 
person on the Mississippi might be tried in Edenton. 

Gentlemen ought to consider that it was impossible: for 
the Convention, when devising a general rule. for. all the 
states, to descend to particular districts. The trial by jury 
is secured generally, by providing that the trial shall be in 


the state where the crime was committed. It. is. left-te 


Congress to make such regulations, by law, as. will suit the 
circumstances of each state. It would have been impolitic 
to fix the mode of proceeding, because it would. alter.the 


present mode of proceeding, in such. cases; inthis state 
iiseveral ‘others;;: for there is such a dissimilarity in: the 
ceedings of different: states, that it would be impossible 
tiake:a. general “law which would be ‘satisfactory*to: 
whelei: But as the trial is to be in‘the state, there’ is 
doubt: but it-will:be the usual and common mode’ pra 
in the-states = pee. Pe 
.. 8d-section read without: any observation. : 
“Article 4th. . The 1st section, and two first clauses of th 
2d section, read without observation. : CREPE oe: 
"Phe last clause read. 6B) ae ag a 7 
--Mr. IREDELL begged leave to -explain the ‘reason“of 
this clause. In some of the Northern States they-have 
emancipated all their slaves. . If any of our slaves, said: ht 
go there, and remain there a certain time, they would;“by 
the present laws, be entitled to their freedom, so that: their _ 
_ masterscould not get them again. This would be extremely 
“prejudicial to the inhabitants of the Southern'-Staté ad 
to prevent: it, this clause is inserted in ‘the ‘ Constitution: 
‘Though the word slave is not mentioned, this is'the mearting 
of it. The. northern delegates, owing’ to their particular 
scruples on the subject of slavery, did not choose the’ word 
slave to-be mentioned. _ so gee “a eye, 
: The test‘of the 4th article read without any observatio 
Article Sth, «<< | pS 9 REO Eg 
~ MreIREDELL.. Mr. Chairman, this is-a very import 
clauses: In:-every other constitution of government 
have ‘ever heard or read of, no provision is made ‘for: 
sary atnendments. The misfortune attending most con 
‘tions which ‘have been deliberately formed, has ‘be 
those: who® formed them thought their wisdom e 
‘possiblé coritingencies, and that there could® be: no’ éerrér“ ih 
what they-did. The gentlemen who framed’ t stitus 
tion: thought with much more diffidence of theite: 
anid, undoubtedly, without a provision for ameiidmen' 
have been more justly liable to objection, ‘and the 
of its framers would -have appeared much’'le 
‘This, indeed, is one-of ‘the greatest beauties 
and’ should strongly recommend it™to. every 
The Constitution of any. government whi 
larly amended when its defects are experienci a 
people to this: dilenma— ‘they must either sabi 


weadle, Cheebtee Si tae) Lowe) eaten home aati Co ma 


4 


a 


‘two prohibitions are with Fespect:to the census,. (accordi 


portation of slaves. © As to-the first, it nust:be obser 
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oppressions, or bring: about‘amendments,-more or less; by-a 
civil war. Happy-this, the country we live int : ‘The.:Con- 
stitution before us, if it be adopted,. can be. altered with: ag 
much regularity, and. as little-confusion, as..any.-act- of As-. 
sembly ; not, indeed, quite.’ so: easily, which : -would. be’-« Ke 
tremely impolitic ; but it is a-most happy circumstance, that 
there is a remedy i in the:system itself for its own-fallibility, 
so that alterations can without difficulty be made, . agreeable 
to the general sense of the people. Let us. attend. to the 
manner in which amendments may be made. . ‘The propo- 
sition for amendments may arise from Congress*itself, . when 
two thirds of both houses shall deem it necessaty. Tf they - 
should not, and yet amendments be generally wished. for -by- 
the people, two thirds of the legislatures:: of. the: ‘different 
states may require a general convention. for the: purpose; it 
which case Congress are under the necessity. of convening: 
one. Any amendments which either Congress shall propose, 
or which shall be proposed by such general convention,:are + 
afterwards to be submitted to the legislatures of the different. 
states, or conventions called for that purpose, as Congress 
shall think proper, and, upon. the ratification of-three fourths. 
of the states, will become a. part of. the :Constitution..; By: 
referring this business to the legislatures, expense would» be 
saved ; “and in general, it may be. presumed,:.they ld: 
speak the genuine sense of the people. It may,. however; 
on some. occasions, be better to consult an immediate dele- 
gation for that special purpose. ‘This is therefore left dis- 
cretionary. It is highly probable ‘that amendments agreed. 
to in either of these methods would be conducive -to ‘the 
public welfare, when so large a majority of. the.states:con- 
sented to them. And in one of these modes, amendments. 
that are now wished for may, in a short ‘time, be. mad tor 
this Constitution by the states adopting it: Me: 
It is, however, to be observed, that. the: 1st:and 4t 

in the 9th section of the Ist. article . are :protected: from 
alteration till the year. 1808 ;.and.i: order: that: no consolid: 
tion should take: place, it. is ‘provided: that no. state.shall 
any amendment or alteration, be ‘ever: deprived: of: an:ec 
suffrage in. the Senate. without its ‘own-consent. - 


which direct taxes: are-imposed,) and with- respect 
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there“is a material difference between the Northern and 


Southern States. The Northern States have been much 
longer settled, and are much fuller of people, than. the 
Southern, but have not land in equal proportion, nor scarcely 
any slaves. The subject of this article was regulated with 
great difficulty, and by a spirit of concession which it would 
not be prudent to disturb for a good many years. In twenty 
years, there will probably be a great alteration, and then the 
subject may be reconsidered with less difficulty and greater 
coolness. In the mean time, the compromise was upon the 
best footing that could be obtained. A compromise like- 
‘wise took place in regard to the importation of slaves. It is 
probable that all the members reprobated this inhuman 
traffic ; but those of South Carolina and Georgia would not 
econsent to an immediate prohibition of it —one reason of 
which was, that, during the last war, they lost a vast num- 
ber of negroes, which loss they wish to supply. In the 
mean time, it is left to the states to admit or prohibit the 
importation, and Congress may impose a limited duty 
upon it. : 

Mr. BASS observed, that it was plain that the mtroductio 
of amendments depended altogether on Congress. 

Mr. IREDELL replied, that it was very evident that it 
did not depend on the will of Congress; for that the legisla- 
tures of two thirds of the states were authorized to make 
application for calling a convention to propose amendments, 
and, on such application, it is provided that Congress shal 
call such convention, so that they will have no option. 

Article 6th. Ist clause read without any observation. 

2d clause read. 

Mr. IREDELL. This clause is supposed to give too 
much power, when, in fact, it only provides for the execu- 
tion of those powers which are already given in the forego- 
ing articles. What does it say? That “this Constitution, 
and thé laws of the United States which shall be made in 
pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every state shall 
be bound thereby, any thing in the constitution or laws of 
any state to the contrary notwithstanding.” What is the 
meaning of this, but that, as we have given power, we will 
support the execution of it? We should act like children, to 
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give power and deny. the legality of executing it. It is say+ 
ing no more than that, when we adopt the government, we 
will maintain and. obey. it; in the:same manner: as if the 
Constitution of this state had.said that, when:a law is passed 
in eoutormaity to it, we must obey that-law.: Would this-be 
objected to? Then, when. the: ‘Congress passes:a‘law con: 
sistent with the Constitution, it: is to~be -binding. on’ the 
people. If Congress, under. pretence of ‘executing one 
power, should, in fact, usurp another,. they will violate the 
Constitution. I presume, therefore, that: this: explanation, 
which appears to me the plainest in the. world, will. be- en- 
’ tirely satisfactory to the committee...’ 7 

Mr. BLOODWORTH. Mr. Cheinnun: L conf his ] 
explanation is not satisfactory to me. - T wish th 
had gone farther. I readily agree that it is giving ‘thetn ™ 
more power than to: execute their laws.. But how far’does 
this go? It appears to me to sweep off all the constitutions 
of the states. It is a total repeal of every act and constitu~ 
tion of the states. The judges are sworn to uphold it... It 
will produce an abolition of the state eovermmicn ts Ats 
oe nty absolutely annihilates them. a: 

REDELL. Mr. Chairman, every power delegated 

to Conan is to be executed by laws mode for that purpose. 
It is necessary to particularize the powers intended: tobe 
given,.in the Constitution, as having no existence before’s: 
but, after. having enumerated what we give up, it follows, of 
course, that whatever i is done, by virtue of that authority, is 
legal without any new.authority or power. The question, 
then, under this clause, will always be, whether Congress 
has exceeded its authority. If it has not.exceeded it, we 
must obey, otherwise not. This Constitution, when adopted, 
will become a part of our state Constitution ;-and- the Jatter 
must yield to the former only in those cases ‘where power:is 
given by it. It is not to yield to it in any: other case wha 
ever. For instance, there is nothing-in the Constitution 
this state establishing the authority: ofa federal court:. 
the federal court, when. established, ‘will: be as. constitut 
as the superior court-is now-under-our Constitution. . 
pears to me merely a general clause; the amount of whic 
that, when they pass an act, if it be-in.:the’ executior 
power given by. the. Constitution, it shall be: ‘binding 
people, otherwise :not.. . As to the ‘sufficiency: ore: 


power, thatis another consideration, and has been discussed 3 i 


i 


Mr: BLOODWORTH. This clause will be the.destre 
tion: of every law which will come in competition withsthé. 
Jaws..of. the United: States. Those laws and. regulations _ 
which have been, or shall be, made in this state, mus a 
destroyed hy it, if they come in competition with the powers ~- 
of Congress. Is it not necessary to define the extent ofits. . 
operation? Is not the force of our tender-laws destroyed:by .: 
it?. The worthy gentleman from Wilmington has endeavored 
to obviate the objection as to the Constitution’s destroying 
the credit of our paper money, and paying debts in coin, but 
unsatisfactorily to me. A man assigns, by legal. action,:a 
bond to a man in another state; could that bond be. paid -by 
money? I know it is very easy to be wrong... 1 am-con- 
scious of being frequently so. 1 endeavor to be open to-con- 
viction. . This.clause seems to me too general, and I. think 
its extent ought to be limited and defined. <1 should suppose 
every reasonable man would think some amendments to-it 
were necessary... ee ye re, 
_ Mr. MACLAINE. Mr. Chairman, that.it will: destroy. 
the state sovereignty is a very popular argument. I:beg 
leave to have the attention of the committee. . Government 
is formed for.the happiness and prosperity of the people-at 
large.. The. powers given it are for their own good. ..We 
have found, by several years’ experience, that government, 
taken..by..itself nominally, without adequate.power, is-not 
sufficient. to. promote their. prosperity. Sufficient: powers 
must. be.given to it.The powers to be given the general 
government.are proposed to be withdrawn from the authority 


of .the:state governments, in order to protect and secure.-the 
Union at large. This proposal is made to the. people.:...Ne 
man, will deny their.authority to delegate: powers and.:r 
them,.in all free countries. But, says the gentlemanlast-up, 
the construction of the Constitution is in. the-power of Con- 
gress, and. it will destroy the sovereignty of the'state.govern+ 
ments. It may be justly said that. it diminishes the power 
of. the state legislatures, and the diminution. 18. necessary: to 
the. safety and prosperity of the people ;. but.it-may, be faixly 
said that the members of the general government;—~the:Presi- 
dent, senators, and: representatives, — whom we send: thither; 
by. our free suffrages,:to.consult our common:interest; «-will 
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not wish to destroy the state governments, because the ex- 
istence of the general government will depend on that of the 
state governments. : 

But what is the sovereignty, and who is Congress? One 
branch, the people at large ; and the other branch, the states 
by their representatives. Do people fear the delegation: of 
power to themselves — to their own representatives? But 
he objects that the laws of the Union are to be the supreme 
laws of the land. Is it not proper that their laws should be 
the laws of the land, and paramount to those of any particu- 
lar state —or is it proper that the laws of any particular 
state should contro] the laws of the United States? Shall a 
part control the whole? To permit the local laws of any 
state to control the laws of the Union, would be to give the 
general government no powers at all. If the judges are not 
to be bound by it, the powers of Congress will be nugatory. 
This is self-evident and plain. Bring it home to every un- 
derstanding ; it is so clear it will force itsclf upon it. The 
worthy gentleman says, in contradiction to what I have 
observed, that the clause which restrains the states from emit- 
ting paper money, &c., will operate upon the present cir- 
culating paper money, and that gold and silver must pay 
paper contracts. The clause cannot possibly have a retro- 
spective view. It cannot affect the existing currency im any 
manner, except to enhance its value by the prohibition of 
future emissions. It is contrary to the universal principles 
of jurisprudence, that a law or constitution should have a ret- 
rospective operation, unless it be expressly provided that it 
shall. Does he deny the power of the legislature to fix a 
scale of depreciation as a criterion to regulate contracts made 
for depreciated money? As to the question he has put, of an 
assigned bond, I answer that it can be paid with paper 
money. For this reason, the assignee can be in. no better 
situation than the assignor. If it be regularly transferred, it 
will appear what person had the bond originally, and the 
present possessor can recover nothing but what the. original 
holder of it could. Another reason which may be urged is; 
that the federal courts could have no cognizance of sucha 
suit. Those courts have no jurisdiction in cases of debt be- 
tween the citizens of the same state. The assignor be 
citizen of the same state with the debtor, and assigning 
a citizen of another state, to avoid the intent of. the Copsti 

16 
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tion, ‘thé assignee can derive no advantage from the assign- 
wiént, except what the assignor had a right to; and conse- 
uently the gentleman’s objection falls to the ground. 
“Every gentleman must see the necessity for the laws of 
the Union to be paramount to those of the separate states, 
and'that the powers given by this Constitution must be ex- 
ecuted: What, shall we ratifya government and then say it 
shall not operate ? This would be the same as not to ratify. 
As to the amendments, the best characters in the country, 
and those whom I most highly esteem, wish for amendments. - 
Some parts of it are not organized to my wish. But I ap- - 
_ prehend no danger from the structure of the government. — 

One gentleman (Mr. Bass) said he thought it neither neces- 
gary nor proper. For my part, I think it essential to our 
very existence as a nation, and our happiness and prosperity 
as a free people. The men who composed it were men of 
great abilities and various minds. They carried their knowl- 
édge with them. It is the result, not only of great wisdom 
and mutual reflection, but of ‘“ mutual deference and con- 
cession.” It has trifling faults, but they are not dangerous. 
Yet at the: same’ time i deslaze that, if gentlemen propose 
amendments, if they be not such as pou destroy the gov- 
ernment entirely, there is not a single member here more 
willing to ‘agree to them than myself. 

Mr. DAVIE. Mr. Chairman: permit me, sir, to make a 
‘few observations on the operation of the clause so’ often 


essary, and whether they are: properly granted. 
“you have ‘vested the federal government with 

‘gislate for the’ Unioii; and then deny the ‘suprem- 
‘the laws, is’2 ‘soletism’ in terms. ° With réespéct to- its 
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operation on our own paper money, I believe tnat a little 
consideration will satisfy every man that it cannot have the 
effect asserted by the gentleman from New Hanover. The 
Federal Convention knew that several states had large sums 
of paper money in circulation, and that it was an interesting 
property, and they were sensible that those states would 
never consent to its immediate destruction, or ratify any 


system that would have that. operation. ‘The mischief 


already done could not be repaired: all that could be done 
was, to form some limitation to this great political evil. As 
the paper money had become private property, and the 
object of numberless contracts, it could not be destroyed or 
intermeddled with in that situation, although its baneful tend- 
ency was obvious and undeniable. It was, however, effect- 
ing an important object to put bounds to this growing mis- 
chief. If the states had been compelled to sink the paper 
money instantly, the remedy might be worse than the disease. 
As we could not put an ‘anediate end to it, we were con- 
tent with prohibiting its future increase, looking forward to 
its entire extinguishment when the states that had an emis- 
sion circulating should be able to call it in by a preduel 
redemption. 

In Pennsylvania, their paper money was not a tender in 
discharge of private contracts. In South Carolina, their 
bills became eventually a tender; and in Rhode Island, 
New York, New Jersey, and North Carolina, the paper 
money was made a legal tender in all cases whatsoever. 
The other states were sensible that the destruction of the 
circulating paper would be a violation of the rights of private 
property, and that such a measure would render the acces- 
sion of those states to the system absolutely impracticable. 
The injustice and pernicious tendency of this disgraceful 


- policy were viewed with great indignation by the states which 


adhered to the principles of justice. In Rhode Island, the 
paper money had depreciated to eight for-one, and a hundred 
per cent. with us. The people of Massachusetts and Con- 
necticut had been great sufferers by the dishonesty of Rhode 
Island, and similar complaints existed against’ this _ state. 
This clause became in some measure a preliminary with the 
gentlemen who represented the other states.“ You. have,” 
said they, ‘by your iniquitous laws and paper emissions, 
shamefully defrauded our citizens. ‘The Confederation pre- 
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véiited ovr compelling you to do them justice; but before | 
We confederate with you again, you must not only agree to -, 
‘be: honest; but put it out of your power to be otherwise.” .. 
‘Siv,-a tember from Rhode [sland itself could not have sé; 
his face against such language. The clause was, I believé, . : 
wnatiimously assented to: it has only a future aspect, atid | 
can by no means have a retrospective operation ; and]: 
trust the principles upon which the Convention proceeded = 
will meet the approbation of every honest man. caer 
. Mr. CABARRUS. Mr. Chairman, I contend that the. : 
clause which prohibits the states from emitting bills of credit 
will not affect our present paper money. ‘The clause has tio | 
retrospective view. This Constitution declares, in the most 
positive terms, that no ex post facto law shall be passed by 
the general government. Were this clause to operate ret- 
rospectively, it would clearly be ex post facto, and repugnant 
to the express provision of the Constitution. How, then, 
inthe ‘name. of God, can the Constitution take our paper 
tnoney away? If we have contracted for a sum of money, 
we’ ought to pay according to the nature of our contract. 
Every honest man will pay in specie who engaged to pay ‘it. 
But if we have contracted for a sum of paper money, 
it must be clear to every man in this committee, that’ we 
shall pay ia paper money. This is a Constitution for the 
future government of the United States. It does not look 
back. Every gentleman must be satisfied, on the least 
reflection; that our paper money will not be destroyed. ‘To 
say that.it will be destroyed, is a popular argument, but ‘not 
‘founded: in fact, in my opinion. I had my doubts, but’ on 
consideration, I am satisfied. i 
~ Mr. BLOODWORTH. Mr. Chairman, I beg leave ‘to 
‘ask. if the payment of sums now due be ex-post facto. “Will 
it be an ex post facto law to compel the payment of monéy 
wow due in'silver coin? If suit be brought in the federal 
court against one of our citizens, for a sum of money, will 
paper money be received to satisfy the judgment? | inquire 
for information; my mind is not yet satisfied. It has been 
“said that we are ‘to send our own gentlemen to represent us, 
and that there is not the least doubt they will put that con- 
" struction on it which will be ‘most agreeable to the people 
they represent.. ‘But it behoves us'to consider whether they 
can do so if they would, when they mix with the: body of 
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Congress. . The Northern States are much more: populous 
than the Southern ones. To the north of the Susquehannah 
there are thirty-six representatives, and. to the. south.of it - 
only twenty-nine. ‘They: will. always outvote -us.. . Sir, we 
ought to be. particular in adopting a Constitution: whieh: may 
destroy our currency, when it .is to. be :the . supreme. Jaw..of 
the land, and prohibits the emission of paper. money: » [am 
not, for my own part, for giving an indefinite power. -Gen- 
tlemen of the best abilities differ in the. construction of :the 
Constitution. The members of Congress. will differ -too. 
Human nature is fallible. I am not for throwing: ourselves 
out of the Union ;. but we ought to be cautious..by proposing 
amendments. The majority in several. great adopting states 
was very trifling. Several of them have proposed. amend- 
ments, but not.in the mode’ most satisfactory: to. my-‘mind. 
I hope this Convention never will adopt it till. the: ‘amend- 
ments are actually obtained. - 

Mr. IREDELL. Mr. Chairman,. with respect, to. this 
clause, it cannot have the operation contended for. There 
is nothing in the Constitution which affects our present paper 
money. It prohibits, for the future, the emitting of. any, 
but it does not interfere with the paper money.now actually 
in circulation in several states. There is an-express, clause 
which protects it. It provides that there shall be: no:em post 
facto law. This would be ex post facto, if the construction 
contended for were right, as has been observed by another 
gentleman. If a suit were brought against a man in the 
federal court, and execution should go against his property, 
I apprehend he would, under this Constitution, have a right 
to pay our paper money, there being nothing in the: Consti- 
tution taking away the validity of it. . Every individual, in 
the United States will keep-his eye watchfully. ever those 
who administer the general government, and -no-usurpation 
of power will-be acquiesced i in. . The possibility of usurping 
powers ought not to be objected. against,it.  Abuse.may 
happen in any government... The,.only. resource :. against. 
usurpation is the inherent right of. the ‘people to. prevey 
exercise. This is the case in all free governments. i 
world. . The -people will resist «if the: government 
Wee not delegated to it. . We must.run the. risk 

Ve must take care. to even nox more. power: than..is:n¢ 
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but,-having given:that, we must submit to the possible dan: 
gers:arising from it. Bye te a. 
«. With:respect to the great weight of the Northern States... 
it-will not, on-a'candid examination, appear so great as the ~ 
gentleman supposes. At present, the regulation of our rep: * 
resentation is merely temporary: Whether greater or less, 
it: will hereafter depend on actual population. The extent 
of this state is very great, almost equal to that of any state 
in the Union; and our population will probably be in pro- 
portion. To the north of Pennsylvania, there are twenty- 

- seven votes. - To the south of Pennsylvania, there are thirty: 
‘votes, leaving Pennsylvania out. Pennsylvania has eight 
votes. In the division of what is called the northern and 
southern interests, Pennsylvania does not appear to be de- 
cidedly in either scale. Though there may be a combination 
of the Northern States, it is not certain that the interests of 
Pennsylvania will coincide with theirs. If, at any time, she 
join ‘us, ‘we shall have thirty-eight against twenty-seven. 
Should she be against us, they will have only thirty-five to 
thirty: There are two states to the northward, who have, 
in’ somé -tespect, a: similarity. of interests with ourselves. 
What is the situation of New Jersey? It is, in one respect, 
similar to ours.. Most of the goods they use come through 
New York, and they pay for the benefit of New York, as we 
pay for that of Virginia. ‘It isso with Connecticut ; so that, 
in’ every. question between importing and non-importing 
statés, we may expect that two of the Northern States 
-would: probably: join with North Carolina. It is impossible 
‘to ‘destroy altogether this idea of separate interests. But 
the difference between the states does not appear to meso 
‘great asthe gentleman imagines; and I beg ‘leave to say, . 
‘that, ‘in ‘proportion to the increase of population, ‘the South- 
‘ern States will have. greater weight than the Northern, as 
‘they have sich large quantities of land. still uricultivated, 
“which is not so much the case to the north. If-we should 
‘suffer: a. small temporary ‘inconvenience, we shall be com- 
“pensated for it by having the ‘weight of population in our 
“favor in'futire, 9 plan ie 

7 "Mr BLOODWORTH. ‘Mr. Chairman, when I was in 
Congréss, the southern and northern interests divided “at 
Susquehannah.” : Isbélieve:itis‘so now. - The: advantage to 
be gained -by future. population is no argumerit’at‘all. Do 
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we gain any thing“ when the other states have an. equality of 
members in the Senate, notwithstanding the increase: of 
members in the House: of Representatives *. This is né-con- 
sequence at all. I am sorry.to:mention it, but. I can. produce 
an instance which will prove. the facility-of misconstruction. 
[Here Mr. Bloodworth ‘cited an. instance. which. took’place.in 
Congress with respect to. the Indian. trade, which, not: having 
been distinctly heard, is omitted.] - 

They may trample on the. rights of the peal: He North 
Carolina if there be not sufficient guards and checks. :L only 
mentioned this to show that there. maybe’ misconstructions, 
and that, in so important a case as.a constitution, every thing 
ought to be clear and intelligible, and..no ras deft: f dig- 

utes. : 
Mr. CALDWELL. Mr. Chairman, it is very: evident 
‘that there is a great necessity for perspicuity. In the:sweep- . 
-ing clause, there are words which are not plain. and-evident. 
It says that “ this Constitution, and the laws of the United 
States which shall be made in pursuance thereof, &c.,-shall 
be the supreme law of tHe land.” .The:word pursuance is 
e uivocal and ambiguous ; a plainer word. would: be . better. 

They may pursue bad as well as: good measures, : and there- 
fore the word is improper ; it authorizes: bad: meastires.:.: An- 
other thing is remarkable, that gentlemen, as. an.answer 
to every. improper part of it, tell us that every thing is-to be 
done by our own representatives, who are.to be good men. 
There is no:security that they will be so, or continue ‘to. be 
so. Should they be virtuous when elected, the laws of Con- 
gress will be unalterable. These laws must. be annihilated 
by the same body which made them. It appears’to. me that 
the laws which they make cannot be altered. without:calling 
a convention. [Mr. Caldwell added some: reasons: for: this 
opinion, but spoke too low to be heard.]. . 

Gov. JOHNSTON. Mr. ‘Chairman, J. know: ‘that me 
gentlemen in this Convention were not perfectly. satistied . 
with every article of this Constitution ; but I did not-expect - 
that so many would object-to this: clause. . The: Constitutien: 
must be the supreme law of the land; otherwise, it would:He - 
in the power of any one state to counteract the:other: 
and withdraw itself from: the Union... The J: 
pursuance thereof by Congress-ought. tobe the: su 
-of the land’; -otherwise,-anyone-state might.-rep 
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of the:Union- at large. Without this clause, the whole Con- 
stitution would be-a piece of blank paper. Every treaty. 
should be the supreme law of the land; without this, any | 
‘one. state might involve the whole Union in war. The - 
-worthy member who was last up has started an objection | 
which I cannot answer. I do not know a word in the Eng- 
lish language so good as the word pursuance, to express the 
idea meant and intended by the Constitution. Can any one 
understand the sentence any other way than this? When 
Congress makes a law in. virtue of their constitutional 
authority, it will be an actual law. I do not know a more 
expressive or a better way of representing the idea by words. 
Every law consistent with the Constitution will have been 
made in pursuance of the powers granted by it. Every 
usurpation or law repugnant to it cannot have beén made in 
pursuance of its powers. ‘The latter will be nugatory and 
void... I am at a loss to know what he means by saying the 
laws of the Union will be unalterable. Are laws as immuta- 
ble as constitutions? Can any thing be more absurd than 
assimilating the one to the othe#? ‘The «idea is not war- 
ranted by the Constitution, nor consistent with reason. 

- Mr. J. M7DOWALL wished to know how the taxes are 
to be paid which Congress were to lay in this state. He 
asked if paper money would discharge them. He calculated 
that the taxes would be higher, and did not know how they 
could be discharged ; for, says he, every man is to pay so 
much more, and the poor man has not the money locked up 
in his chest. He was of opinion that our laws could be re- 
pealed entirely by those of Congress. bee 2 

.Mr. MACLAINE. Mr. Chairman, taxes must be paid in 
gold or silver-coin, and not in imaginary money. As to the 
subject of taxation, it has been the opinion of many intelli- 
gent men that there will be no taxes laid immediately, or, if 
any, that they will be very inconsiderable: There will-be no 
occasion ‘for “it,.as proper regulations will raise very. large 
sums-of money. We know that Congress will have sufficient 
power'-to make such regulations. The moment that the 
Constitution is established, Congress will have. credit with 
foreign nations. Our situation. being known, they can bor- 
‘row any sum. It will be. better for them :to raise:any money 
they want.at present by borrowing than by taxation. . It is 
well known that in this country gold. and silver vanish when 
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poet ney ‘bortowd 
easily borrow it in Europe at four per cent: “F te 
of that sum will be but £40,000. “So that th peo 
stead of having the whole £1, 000, 000 to pa’ will: ha 
£40,000 to pay, which will hardly: be felts PF 
of £40, 000 for this state would ‘be a trifle. 
time, the people would be able, by only bein 
the interest ‘annually; to save money, and ‘pa 
principal,’ perhaps, . afterwards, without “muc it 
Congress-will not lay a single tax when it is ‘not to the ai 
tage of the pcople at large. The western-lands will also’be 
-a considerable fund. The sale of them will aid the revenue 
greatly, and we have reason to believe the as aa vill be — 
productive. So LSE 
‘Mr.’ J. M’DOWALL. | Mr. Chainnan, jasteill F reasons 
and authorities to convince the; as8ertions’ are’ ‘mad Many: 
respectable | rane ‘are satisfied: ‘that HT Be. 
higher. is tli 


than the imposts. 


3 ing? 2 st 
_— ‘Hations:: “The interest is hes ‘money. We have been cued 


. Tt « ought t to be epi and easy to’ thet ineané 
would be the conséquence of ambigaity 
‘jin@sity- and revolutions, and. involve 
‘becomes us: ‘to shes iiacorg eatition 


dlemat what ‘1s: the: state’ of 08 
‘a very great: kiowledge 1 in ‘tra 
If our trade bein a low situation, ita must’ be" 
‘our present ‘weak | ‘governtnen 'y“be 

‘gress will be able to raisealmost what sums'th 
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know it willy though- the gentleman may call 
¢ unacquainted with the territory or 
The resources, under. proper reg- 
‘nthe course-of a. few: years, we 
A rowing a single shilling. ~ It is 
eraceful ‘to jorrow money. -. The richest.nations have 
dto loans: on-some emergencies. | believe, as much 
existence, that-Congress-will have it. in - their 
tow: thoney if. our government be such.as people 
can depend: upon. ~ They have-been able to borrow now 
under the ‘present. feeble-system. If so, can there be. any 
doubt of : their: heing able to do i it.. cinder a faspectable, oe 
ernment ?- 

Mr. MPDOWALL replied, that our. trade was on a con- 
temptible footing; .that it was come almost to nothing, and 
lowe in; North: Carolina than, any-where ; that therefore lit- 
t xpected: from the impost. . 

AY. -Mr. ‘Chairman, I should make no 

4 -clause.were-the laa granted : bythe Con- 
stitution sufficiently defined ; for I-am clearly of opinion that 
absolutely necessary: for every government, and especial- 
r for -a.-general government,, that its laws should be the 
“supreme: law of :the.land. | But I hope the gentlemen. of the 
committee: will advert -to. the 10th section of the Ist article. 
Eh negative, which: the Constitution of our own state 
spose ypon.us.’. [ wish .the committee to attend 
= which provides that no state shall pass 
ill‘impair the: obligation of contracts.. Our 
ate at a low-ebb, and have been so for many 
vell know that this country has taken. those se- 
as:-specié,....'This thangs over-our. heads. asa con- 
shere: is-a million anda. half-,in. circulation at.least. 
the..Constitution - may. compel . us: to. make 
ppegers qalagiof these: securities. ...f trust: this 
othe hands of. the general gov- 

ies which they -have. already 
jathe- consequenee will be, 
y-speculators, when. the citizens 
a.very.trifling consideration. 
the Constitution, and see that 
old-and silver, ..They. will buy them 
he pound, and get. the full nominal value 


Assor.] . NORTH CAROLINA. 


for them in-gold and silver. © I therefore'wish- the: coit 
to consider whether eke Carolina on Aiseiancaned 


- Mr. DAVIE: Mr. Cline I -believe’ neitt 
section, cited: by the gentleman, ‘nor any ot 
Constitution, has vested the general: governm 
to interfere with thé public’securities of any’ state: 
venture to say that the:last thing which-the-general gov 
ment will: attempt to-do will” be ‘this. "They: ‘ha 
to do with it. - The clause refers ‘merely to’ contra 
individuals. That section is’ the ‘best in’ ‘the 
It is founded on the strongest’ prin i 
section, in short, which I thought: wot 
Constitution to this country. - When’ the worthy geal 
comes to consider, he will find that’ the: general: 
cannot possibly interfere with such securities. 
It has no negative clause to that effect.’ Whereis: there’a 
negative clause, operating negatively ‘on the ‘states “thei 
selves ?. It cannot operate retrospectively, for-this woul 
repugnant to its own express provisions. It: will ‘be‘le 
ourselves to redeem them as. ‘we: plé 

could put it onthe shoulders'*o 
Securities may be higher, but-never: les 
that ‘this is ‘a very plain case; and ‘that ‘it “nis! ‘ 
fectly clear to the committee ’ that tbe @ gentleman’ 
are. groundless. ve 


The last clause of the 6th article + 

‘Mr. HENRY ABBOT, after a’-sho 
was not distinctly heard, ‘proceeded thus 
Mr.: Chairman, that, should ‘the Cousti 
they would be-deprived of the ‘privilege of 
‘according to their consciences, which: wot 
“theny-a benefit. they enjoy-under thé’ pre 
‘They wish to know: if: their’ Feligions- anid ci" 
‘secured under this system, or’ er the 2 
ment: may not make laws ‘infrin 
The worthy: member fron Edent 
cal redsons' why treaties ‘should: be® 
Jand. -Itis’ feared; by ‘somé' peopl 
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~they.-might make a. treaty engaging. with 
aden the Roman. Catholic. religion in the 
hich. would. prevent. the people from wor- 
ce gto. their.ovwn. consciences. .. The 
rom Halifax has.in some measure. satisfied 
s, subject... But, others may be. cra 
to know. what. religion, shall be. established. . 

1, faajority of the community are- Presbyterians. zg 
‘ay part, against any. exclusive establishment ;. but if 
eke -ADY, “L-would. :prefer.:the. Episcopal, . The exclu- 
Te ligious tests-is by many thought dangerous and 
impolitic. ° - They suppose that if there be no religious test 
required, pagans, deists, and Mahometans might obtain offices 
among. us, and that. the senators and. representatives. might 
all.be-pagans.. | . Every person employed by the general and 
state govern ents is.to.take an oath to.support the. former. 
us.to.know how and by whom: they .are to 
f eligious. tests: are. required —~ whether they 
wear by Jupiter, . Juno,..Minerva, Proserpine, or 
mght to .-be- suspicious of our liberties... We 
2 effects .of oppressive measures, and know the 
ppy. consequences of being jealous of our rights. I.would 
be. glad. me. gentleman. would endeavor to obviate these ob- 
order to. satisfy the. religious part of the society. 
copyinced. that the objections were well founded, 
are..sny..opinion against the Constitution. 
dded several other observations, but spoke too 


a Me. Chairman, nothing is is more desira- 
* ye he scruples:of aay gentleman on this 

ssubject..... These concerning xeligion: are entitled 
dar sespect,... 1. did not expect any objection to this 
ORs. which, i in. my. opinion, is calculated to 
i@ Most . pernicious. consequences to. society. 
1.an-the-least.conversant in.the history of. man- 
S. what. dreadful aichiols.| have, Bren. committed 


ei ‘tenets. ‘was. pane and. im- 
of, this. intolerant.spirit had been, 
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© ¢hat:each church has in turn set itself up-against every others 
and persecutions and wars of the most.implacable.and-bloody 
nature have taken igh in ied pe of (the, Wor erica. 
2. maadestl 


t The principles of toleration, | to. the oan 7 
: doing away those errors and prejudices. which .bave sc 
prevailed, even in the most intolerant countries, JIn- the Ro- 
- man Catholic countries, principles of moderation. are adopted 
which would have been spurned at a century.or two.ago.. I 
- should be sorry to find, when examples of toleration. are. se: 
_even by arbitrary. governments, --that this.¢ 
‘pressed with the highest :sense of Jiberty,-should:z 
“ciples on this subject. that were. narrow.and illiber: 
-T-consider the clause under consideration. as one ofthe 
: strongest proofs that could be adduced, that it was the inten- 
tion of those who formed this system to establish a general 
- religious liberty in America. Were we to judge from. the 
_ examples of religious tests in other countries, we. should: be 
' persuaded that they do not answer the .purpose. for which . 
Eo are intended. What is the. consequence. of. Suc 
. England? In that country no. man can be-a member. 
House of Commons, or hold any office .under..the :crot 
without taking the sacrament according: to. the rites..of the 
~ Church. -- This, i in the first instance, must degrade and. opror 
- fane a rite which never ought to be taken but from a sincere 
principle of devotion. ‘To a man of base principles, it. is 
made a mere instrument of civil policy. . The intention was, 
to exclude all persons from offices but the. members .of the 
:.'Church of England. Yet it. is notorious. that. dissenters 
- qualify themselves for offices in this manner, : though hey 
- Hever conform to the Church on any other-oceasion:;; and.men 
of no:religion at all have no scruple to make.use of. this: qu 
‘fication;. It never was known that.a.man ‘who had no. pry 
ciples’of religion hesitated to. perform .any. rite: when 4 
convenient for his private interest. No test can. bind 
a one. I am therefore clearly..of. opinion _ that such 
crimination would neither be.effectual for its own, pu 
nor, if it could, ought it by any means to be. ‘made 
the principles. 1 have stated, I confess the restricti 
power:of Congress, in this particular, has. any. shear 
VOL. IV. 25. 7 
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bation. “"Fhey certainly have no authority to interfere in the 
establishment of any religion whatsoever; and I am aston= 


there any power given to Congress in matters of religion? 
Can the} pass a single act to impair our religious. liberties ? 
If they could, it would be a just cause of alarm. If they 
could; sir, no man would have more horror against it than 
myself. Happily, no sect here is superior to another. As 
long as this is the case, we shall be free from those persecu- 
tions and distractions with which other countries have been 
torn. If any future Congress should pass an act concerning 
the religion of the country, it would be an act which they 
are not authorized to pass, by the Constitution, and which 
the people would not obey. Every one would ask, “ Who 
authorized the government to pass such an act? It is not 
warranted by the Constitution, and is barefaced usurpation.” 
The power to make treaties can never be supposed to in- 
clude'a right to establish a foreign religion among ourselves, 
though it might authorize a toleration of others. 
* But it is objected that the people of America may, per- 
‘haps, choose representatives who have no religion at all, and 
that pagans and Mahometans may be admitted into offices. 
But how is it possible to exclude any set of men, without 
taking away that principle of religious freedom which we 
ourselves so warmly contend for? ‘This is the foundation 
on which persecution has been raised in every part of the 
world. "The people in power were always right, and every 
body else wrong. If you admit the least difference, the 
door to persecution is opened. Nor would it answer the 
purpose, for the worst part of the excluded sects would com- 
ply with the test, and the best men only be kept out of our 
counsels. But it is never to be supposed that the people of 
America will trust their dearest rights to persons who have 
no religion at all, or a religion materially different from their 
own. It would be happy for mankind if religion was per- 
mitted to take its own course, and maintain itself by the 
excellence of its own doctrines. The divine Author of our 
religion never wished for its support by worldly authority. 
‘Has he not said that the gates of hell shall not prevail 
against it? It made much greater progress for itself, than 
when supported by the greatest authority upon earth. 

It has been asked by that respectable gentleman (Mr. 


\ 


ied that any gentleman should conceive they have. Is. 
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Abbot) what is the meaning of that part, where it is:'said 
that the United States shall guaranty to every. state-in the 
Union a republican form of government, and’ why a’ guare 
anty of religious. freedom. was ‘not included... ‘The meaning 
of the guaranty provided was this: There being: thirteen 
governments confederated upon a republican’: principle 
was essential to the existence and harmony. of. the ¢onfeder+ 
acy that each should be a republican. government, ant that 
no state should have a right to establish an aristocracy: or 
monarchy. That. clause was therefore inserted to prevent 
any state: from establishing any government: but a republican 
one. ‘Every one must be convinced of the: mischie thi 
would ensue, if any state had a right to change’ i its’ 
ment to a monarchy. Ifa monarchy was established 4 
one. state, it would endeavor to subvert the freedom: of ‘the 
others, and would, probably, by degrees succeed in it. ‘This 
must strike the mind of every person here, who. recollects 
the history of Greece, when she had confederated govern- 
ments. The king of Macedon, by his arts and intrigues, 
got himself admitted a member of the Amphictyonic council, 
which was the superintending government of the . Grecian 
republics ; and in a short time he became master: of. then 
It-is, then, necessary that the members. ofa: confed 
should have similar governments. - But ' ‘consiste 
this restriction, the. states. may make what: change in‘their 
own governments they think proper. Had Congress under- 
taken to guaranty religious freedom, or any par ticular species 
of it, they would then. have had a pretence to interfere in:a 
subject they have nothing to do with. Each state, so-far:as 
the clause in question does not interfere, 1 must ‘be left-to:the 
operationvof its own principles. — 

There is a degree of jealousy which. ita 
satisfy.. Jealousy in a free government ought’ to be. respee 
ed ; but it may be carried to too great.an- extent.. It is-im- 
practicable to guard against all possible danger of. pe 
choosing their officers indiscreetly. Af they Haye a. 
choose, they may make a bad choice. 

‘I met, by accident, with a: pamphlet,. this. ‘morni 
which the: author states, ds a very. serious . danger, the 
pope of Rome. might be elected President... F 
never struck ‘me before ; and.if the author: ‘had : 
qualifications of a President, perhaps his: fears “migl 
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4 No man but a native, or who has resided four- 
my years in’ America, can be chosen President. 1 know 
‘all the qualifications for pope, but I believe he must be 
rom the college of cardinals; and probably there are 
previous steps necessary before he arrives at this dig- 
ty. A native of America must have very singular good 
fortune, who, after residing fourteen years in his own country, 
should go. to Europe, enter into Romish orders, obtain the - 
promotion of cardinal, afterwards that of pope, and at length 

be so much in the confidence of his own country as to be 

elected President. It would be still more extraordinary if | 
he should give up his popedom for our presidency. Sir, it is 

impossible to treat such idle fears with any degree of gravity. 

Why is it not objected, that there is no provision in the Con- 

stitution against electing one of the kings of Europe Presi- 

dent? Jt would be a clause equally rational and judicious. 

~» Phope that I have in some degree satisfied the doubts of 

e gentleman. This article is calculated to secure univer- 
ligious liberty, by putting all sects ona level — the only 

way to prevent persecution. I thought nobody would have 

objected to this clause, which deserves, in my opinion, the 

highest approbation. This country has already had the 

honor of setting an example of civil freedom, and I trust it 

will likewise have the honor of teaching the rest of the world 

the way to religious freedom also. God grant both may be 

perpetuated to the end of time ! 

“Mr. ABBOT, after expressing his obligations for the ex- 

n which had been given, observed that no answer 

had been given to the question he put concerning the form 

of an oath. 

Mr. IREDELL. Mr. Chairman, I beg pardon for having 

omitted to take notice of that part which the worthy gentle- 

man has mentioned. It was by no means from design, but 

from its having escaped my memory, as I have not the con- 

veniency of taking notes. J shall now satisfy him in that 

particular in the best manner in my power. 

According to the modern definition of an oath, it is con- 

sidered a ‘solemn appeal to the Supreme Being, for the truth 

of what is said, by a person who believes in the existence of 

a Supreme Being and in a future state of rewards and pun- 

ishments, according ‘to that form which will bind his con- 

science. most.” It was long held that no oath could be 
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administered but upon the New Testament, except.ta a Wis 
who was allowed to swear upon the Old.. “According t 
notion, none but Jews and Christians : could: take ‘an. 
and. heathens were altogether. excluded. .At lengt 
operation of principles of. toleration, these - narrow 
were done away. Men at length considered that 
many virtuous men in the world who had not: had. an P 
tunity of being instructed either in the Old-or. New Te: 
ment, who yet very sincerely believed in a Supreme Bei ng: 
and in a future state of rewards and. punishments. . 
known that many nations entertain this belief who do. ‘not 
believe either in the Jewish or Christian religion..,:.adeed: 
there are few people so grossly ignorant or bat 
have no religion at all... And if none but Chri 
could. be examined upon oath, many innocent: perso 
suffer for want of the testimony of others. In regard ie. 
form of an oath, that ought to be governed by the. religion 
of the person taking it. Tremember to have read.an: instance 
which happened in 1 England, I believe in the. time of Charles 
I]. A man who was a material witness in a cause,,refused. 
to swear upon the book, and was. admitted to. swear 
uplifted hand. The jury had.a difficulty in 
but the chief justice told them, he: had,. in: his-opins 
as strong an oath as any of the other witnesses, . 

he been to swear himself, he should have kissed the :book 
A very remarkable instance also happened in England, about 
forty years ago, of a. person who was admitted to take an 
oath according to the rites of his own country, though he was 
a heathen. He was an East Indian, who had.a great suit. in 
chancery, and his answer upon oath to a -bill filed .against _ 
him. was absolutely necessary. Not believing -either in the: 
Old or New Testament, he could not be sworn in the accus* 
tomed manner, but was sworn according tothe. form 0 
Gentoo religion, which he professed,. by touching the -fo 
a priest. It appeared that, according-to the tenets of. this 
religion, its members believed in a Supreme. Being, ani 
future state of rewards and ‘punishments. : It was: ac 
ingly held. by the judges, upon-great consideration, that: 
oath ought. to. be received : -they considering that: e 
probable those of: that religion. were equally. bound 
science by.an oath according'to their form of ‘swearin 
they themselves were by one of theirs; and that i ] 
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a reproach to the justice of the country, if a man, merely be- 
cause he was of a different religion from their own, should 
be denied redress of an injury he had sustained. Ever since 
this great case, it has been universally considered that, in 
administering an oath, it is only necessary to inquire if the 
person who is to take it, believes in a Supreme Being, 
and in a future state of rewards and punishments. If he 
does, the oath is to be administered according to that form 
which it is supposed will bind his conscience most. It is, 
however, necessary that such a belief should be entertained, 
because otherwise there would be nothing to bind his con- 
science that could be relied on; smce there are many cases 
where the terror of punishment in this world for perjury could 
not be dreaded. J have endeavored to satisfy the committee. 
We may, I think, very safely leave religion to itself; and as 
to the form of the oath, I think this may well be trusted to 
the general government, to be applied on the principles | 
have mentioned. 

» Goy. JOHNSTON expressed great astonishment that the 
people were alarmed on the subject of religion. This, he 
said, must have arisen from the great pains which had been 
taken to prejudice men’s minds against the Constitution. 
He begged leave to add the following few observations to 
what had been so ably said by the gentleman last up. 

I read the Constitution over and over, but could not see 
one cause of apprehension or jealousy on this subject. 
When I-heard there were apprehensions that the pope of 
Rome could. be the President of the United States, [ was 
greatly astonished. It might as well be said that the king 
of England or France, or the Grand Turk, could be chosen 
to that office. It would have been as good an argument. 
Tt appears to me that it would have been dangerous, if Con- 
gress could intermeddle with the subject of religion. True 
religion is derived from a much higher source than human 
laws. When any attempt is made, by any government, to 
restrain men’s consciences, no good consequence can pos- 
sibly follow. It is apprehended that Jews, Mahometans, 
pagans, &c., may be elected to high offices under the gov- 
ernment of the United States. .Those who are Mahom- 
etans, or any others who are not professors of the Christian 
religion, can never be elected to the office of President, or 
other high office, but in one of two cases. First, if the 
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people of. America lay aside the Christian religion altogether, 
it may happen. Should this unfortunately take. plac 
- people will choose such men as think as they.do. themse 
Another case is, if any persons of such, descriptions ; 
notwithstanding their-religion,: acquire the confiden 
esteem of the people of : America. by their good. cone 
practice of virtue, they may be chosen. I leave. it to, 
tlemen’s candor to judge what probability there. is 0 
people’s choosing men of different sentiments from: 
selves. 

But great apprehensions have bees raised a as to. ‘he i i 
ence of the Eastern States. When you.attend to : 
stances, this will have no weight. : I kn 
states where there is the: least~ chance . of .establist 
particular religion. ‘The people. of Massachusetts. 
necticut are mostly Presbyterians. In every other sta 
people are divided into a great number of sects. . In Rhode 
Island, the tenets of the Baptists, I believe, prevail... In 
New York, they are divided very much: the most numerous 
are the Episcopalians and the Baptists, In New. Jersey, 
they are as much divided as we are.’. In Pennsylvania, if 
any sect prevails more than others, it is that-of the Quakers. 
In Maryland, the Episcopalians:.are-most' numero ough 
there are other sects.. In Virginia, there are- many..sects ; 
you all. know what their religious sentiments are... 
the Southern States they differ; as also in New Hampshire. 
ET hope,. therefore; that gentlemen will see there. is no cause 
of fear that.any one religion shall be exclusively established. 

Mr. CALDWELL thought that some danger might-arise. 
He imagined it might be objected to in a political as well.as 
.in a religious view. In the first place, he said,there was: a 
invitation for J ews and pagans of every kind. to come ai 
us.. At some future period, said he, ‘this ..might. endanger 
the character of the United States.. Moreover, even. .those 
who do not regard religion, acknowledge .that the C 
religion is best calculated, .of. all religions, to make::.gc 
members of society, on account, of its morality. 1 thi 
then, added he, that, in a political view, those gentlemen 
formed. this Constitution ‘should: not have given ‘thi 
tation to Jews and heathens.’ - Alt those who have an 
gion are against the ie ia of those : people: fi 
eastern hemisphere.. ioe he 
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right, and’ that-‘of worshipping God according to 
he' dictates of conscience in particular. . He therefore thought 
that no.ore: particular religion should be established. Reli- 
eidustests;‘said he, have been the foundation of persecutions 
i’ all ‘countries.’ -: Persons:who are conscientious will not take 
the: oath required by religious tests, and will therefore be ex- 
cluded from .offices, though equally capable. of oeeteins 
themn‘as any member of the society. It is feared, continue 
he, that persons of bad principles, deists, atheists, &c., may 
come: into this country; and there is nothing to restrain them 
from being eligible-to offices. He asked if it was reasonable 
to suppose that the: people would choose men without re- 
arding their characters. Mr: Spencer then continued thus: 
xentlemen urge that the want of a test admits the most 
vicious. characters‘to offices; I desire to know what test 
eould’bind them. If they were of such principles, it would 
riot keep them from enjoying those offices...On the other 
hand, it would exclude. from. offices conscientious and truly 
religious people, though equally capable as others. Consci- 


hy: gentleman... [ cannot object to this part of the 
one” “I wish every other part was as good and 
proper f 7 
x0v. JOHNSTON approved of the worthy member’s 
eandor:'. He admitted a. possibility of Jews, pagans, &c., 
emigrating to the United. States; yet, he said, they could 
not be’ in: proportion to: the emigration of Christians who 
should come from other countries ; that, in all probability, 
the:children ‘even of such people would be. Christians; and 
that this, with the rapid population of the United States, 
their zeal'for religion, and love of liberty, would, he trusted, 
add to‘ the’ progress of the Christian religion among us. 
"The ‘7th article read: without. any: objection against it. 
“Gov. JOHNSTON, after a short specch, which was not 
distinctly heard, made a motion to the following effect: — . 


LenomJ NORTH CAROLINA. Bok 


That this committee,. having. fully deliberated. on. the Consti 
_ posed for the future government of the United States of Amer 
' Federal Convention lately held at Philadelphia, on the 

tember last, and having taken into ‘their serious ‘conside: 
critical sitdation of America; which. induces ‘them’ to: ‘De: 
though certain amendments to- the..said ‘ Constitution -may: 
yet that those, amendments should be ‘proposed 
tion on the part of this state, and not previous to it, 
ommend that the Convention do ratify the Constitution; and af th 
tinie propose amendments, to take pisces in one s the modes: — 
by the Constitution. . 


“Mr. LENOIR. Mr. Chairman, | I canecien that. L shall 
‘ not be-out of order to make some observations. On: this. ‘last 
part of the system, and take some retrospectiy 
other parts of it. I think it not proper for-our.adoption;-as 
- consider that it endangers our liberties. When :we:consider 
this system collectively, we must be -surprised:.to. think ; that 
wany set of men, who were delegated to amend the: -Confed- 
_ eration, should propose to annihilate it; for that and this. Sys- - 
- tem are utterly different, and cannot exist ‘together. It. has 
- -heen said that the fullest confidence should be put: in. those 
~ characters who formed this Constitution. We. will admit 
* them, in private and public transactions, to be. good. ‘charac- 
_ ters. But, sir, it appears.to me, and every-other:n : 
‘this committee, that they: exceeded.:their powers 
_ gentlemen had no sort. of. power to form a new 
* altogether ; neither had the citizens of this: country.’s 
idea i in their view. - I cannot undertake to say what: princi- 
- ples actuated them. I must-conceive they were mistaken in 
. their politics, and that this system does not. secure the un-. 
 alienable rights of freemen.. It has some aristocratic d 
- some ‘monarchical features, and perhaps some : 
' tended the establishment of one: of. these..g 
Whatever might: be their intent, accordin; 
"will lead to.the most dangerous aristocra at 
* thought of —an aristocracy - established:on.’a’ constitutional 
‘bottom ! I conceive (and I believe: most,-of -this committee 
- “will likewise): that this is so:dangerous, that.1 should like -as 
“swell to have no. constitution at: all. heir ciblges are.almost 
unlimited. : 
'» A constitution ought:t to be uniderstood by every one. 
most humble‘ and. trifling characters. in the..countr 
-a right to know what foundation. they stand -up 
fess I do not-see the end-of | the powers -here:. prop, 
VOL. IV. 26 rw) 
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$'for granting them. The principal end of a con- 
nis to set forth what must be given up for the com- 
largey.and to secure those rights which ought never 
fringed.’ ‘The proposed plan secures no right ; or, if. 


t-is'in so ‘vague and undeterminate a manner, that: 


“ wé do-not-understand it: My constituents instructed me to 


oppose. the adoption of this Constitution. ‘The principal 
reasons. aré- as follow: The right of representation is not 
fairly and explicitly preserved to the people, tt being easy 
to evade ‘that privilege. as provided in this system, and 
the'terims of election being too long. If our General Assem- 
bly: be: corrupt, at the end of the year we can make new men 
of them by sending others in their stead. It is not so here. 
If there be any reason to think that human nature is corrupt, 
and- that: there is a disposition in men to aspire to power, 
they may embrace an opportunity, during their Jong continu- 
ance ‘in-office, by means of their powers, to take away the 
rights-of thé ‘people. ‘ The senators are:chosen for six years, 
and two shade GE them. with the President, have most ex- 
terisive powers. . They may-enter into a dangerous combina- 
tion:«-And they may. be continually reélected. The Presi- 
deut-may be as good a man as any in existence, but he is 
but aman. He may be corrupt. He has an opportunity of 
forming plans dangerous to the community at large. _I shall 
not enter into the minutiae of this system, but I conceive, 
whatever -may: have: been the intention of its framers, that it 
jeadsito'a most dangerous aristocracy. It appears to me 
stead of securing the sovereigaty of the states, it is cal- 
calated:to melt them down into one solid empire. _ If the citi- 
zens of this state like a consolidated government, I hope they 
will'hiave virtue enough to secure their rights. I am. sorry 
tai use of the expression, ‘but it appears to me to: be a 
scherhes to reduce -this government to an aristocracy. It 
republican form. of government to. the states ; 
- alk:-these powers are in Congress, it will only be a form. 
It-will-be: past ‘recovery, when’ Congress has the power of 
‘ parse and the sword. The power of the sword is in ex- 
icit'terms given to it.. The power of direct taxation gives 
6 purses They may prohibit. the. trial by jury, which is a 
st sacted and valuable right. There is nothing contained 
in’ this Constitution to bar them from it. The federal courts 
havealso: appellate: cognizance of law and fact; the sole 
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cause of which is to deprive the people of that trial, which it 
is optional in them to grant or not. We find’no_ provision 
against infringement on the rights of conscience.  Ecclesias- 
tical courts may be established, which will be destructive to 
our citizens. They may make any establishment they think 
proper. They have also an exclusive legislation in their 
ten miles square, to which may be added their power. over 
the militia, who may be carried thither and kept there for 
life. Should any one grumble at their acts, he would be 
deemed a traitor, and perhaps taken up and carried to the 
exclusive legislation, and there tried without a jury. We 
are told there is no cause to fear. When we consider the 
great powers of Congress, there is great cause of alarm. 
They can disarm the militia. If they were armed, they 
would be a resource against great oppressions. The laws 
of'a great empire are difficult to be executed. If the laws 
of the Union were oppressive, they could not carry them into 
_ effect, if the people were possessed of proper means of de- 
~ fence. 7 
It was cried out that we were in a most desperate situa 
tion, and that Congress could not discharge any of their 
most sacred contracts. I believe it to be the case. But 
why give more power than is necessary? The men who 
went to the Federal Convention went for the express pur- 
pose of amending the government, by giving it such addi- 
tional powers as were necessary. If we should accede to 
this system, it may be thought proper, by a few designing 
persons, to destroy it, in a future age, in the same manner 
that the old system is laid aside. The Confederation was 
‘binding on all the states. It could not be destroyed but 
with the consent of all the states. There was an express 
article to that purpose. ‘The men who were deputed to the 
Convention, instead of amending the old, as they were solely 
empowered and directed to do, proposed a new system. If 
the best characters departed so far from their authority, what 
may not be apprehended from others, who may be agents in 
the new government ? s 
It is natural for men to aspire to power — it is the nature 
of mankind to be tyrannical; therefore it is necessary for 
us to secure our rights and liberties as far as we can. But 
it is asked why we should suspect men who are to be chosen 
by ourselves, while it is their interest to act justly, and while 
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men: have self-interest at -heart.. | think the reasons which 
}--have given’ are sufficient to answer that question. We 


ought to:consider the depravity of human nature, the pre- - 


dominant :thirst-of power which is in the breast of every 
one; the:temptations our rulers may. have, and the unlimited 
confidence placed in them by this system. These are. the 
foundation of my fears. They would be so Jong in the gen- 
eral government that they would forget the grievances of 
the people of the states. . . 
But it is said we shall be ruined if separated from the 
other states, which will be the case if we do not adopt. If 
so, F-would put less confidence in thosc states. The states 
are-all bound together by the Confederation, and the rest 
cannot break from us- without violating the most solemn 
compact. If they break that, they will this. 
.. But it is urged that we ought to adopt, because so many 
other-states have. In those states which have patronized 
ahd ratified it, many great men have opposed it. The mo- 
tives of those states I know not. It is the goodness of the 
Constitution we are to examine. We are to-exercise our 
own. judgments, and act independently. . And as I conceive 
we are not out of the Union, I hope this Constitution will 
not be adopted till amendments are made. Amendments 
are wished for by the other states. It was urged here that the 
President should have power to grant reprieves.and pardons. 
This power is.:necessary with proper restrictions. But the 
‘President :may:-be at the head of a combination against the 
tights. of the. people, and may reprieve or pardon the whole. 
It-is answered to this, that he cannot pardon in cases of 
impeachment. .. What is the punishment in such cases ? 
Only .removal. from office and future disqualification. It 
‘does: not touch life or property. He has power to do away 
punishment in every other case. It is.too unlimited, in my 
opinion. «It: may be exercised to the public good, but may 
“also. be: perverted to a different purpose. Should we get 
these who will-attend to our interest, we should be safe 
under: any Constitution, or without any. If we send men 
of’ a:different disposition, we shall be in danger. Let us 
give them-only such powers as are necessary for the good of 
the community, . 
~ The President has other great powers. He has the nom- 
ination of all officers, and a qualified negative on the laws. 


atta tne naam emda tials oe dee MLA ete 2 BREE 


Lenor.] NORTH CAROLINA. 205 


He may delay the wheels of government. He may drive 
the Senate to concur with his proposal. He -has other ex- 
tensive powers. ‘There is no assurance of the.liberty of. the 
press. They may make it treason to write against the most 
arbitrary proceedings. They have power to control our elee- 
tions as much as they please. It may be very: oppressive on 
this state, and all the Southern States. at at 

Much has been said of taxation, and the inequality of it 
on the states. But nothing has been said of the mode of 
furnishing men. In what proportion are the states to furnish 
men?’ Is it in proportion to the whites and blacks? I pre- 
sume it is. This state has one hundred thousand blacks. 
By this Constitution, fifty negroes are equal to thirty whites. 
This state, therefore, besides the proportion she must. raise 


_ for her white people, must furnish an additional number for 


her blacks, in proportion as thirty is to fifty. Suppose there 
be a state to the northward that has sixty thousand persons; 
this state must furnish as many men for the blacks as that 
whole state, exclusive of those. she must furnish for her 
whites. Slaves, instead of strengthening, weaken the state ; 
the regulation, therefore, will greatly injure it, and the other 


Southern States. There is another clause which I do not, 


perhaps, understand. The power of taxation seems to.me 
not to extend to the lands of the people of the..United 
States; for the rule of taxation is the number of the whites 
and three fifths of the blacks. Should it be the case that 
they have no power of taxing this object, must not direct 
taxation be hard upon the greater part of this state? [am 
not confident that it is so, but it appears to me that they 
cannot lay taxes on this object. This will oppress the poor 
people who have large families of whites, and .no slaves. to 
assist them in cultivating the soil, although the taxes. are. to 
be laid in proportion to three fifths of the negroes, and, all 
the whites. Another disadvantage to this state will .arise 
from it. This state has made-a contract with its citizens. 
The public securities and certificates 1 allude to. .These 
may be negotiated to men who live in other states. Should 
that be the case, these gentlemen will have demands against 
this state on that account. The Constitution. points: out. the 
mode of recovery ; it must be in the federal court only, -he- 
cause .controversies between a state andthe citizens. of 
another state are cognizable. only in the federal courts. 
18 , 
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‘Ehey‘dannot:‘be-paid but in gold and silver. Actual sp 
‘eié will be recovered: in that court. This would be an ‘ine. 
lé grievance without remedy. Ee 
*E-wish not to be so understood as to be so averse to. th 
system, as that I should object to all parts of it, or attempt . | 
to:reflect on: the reputation of those gentlemen who formed: 
it; though it appears to me that I would not have agreed te 
any- proposal but the amendment of the Confederation.. If: 
theré were any security for the liberty of the people, I would; 
for my own ‘part, agree to it. But in this case, as millions.- 
yet:unborn are concerned, and deeply interested in our de-__ 
cision, | would have the most positive and pointed security. 
I'shall therefore hope that, before this house will proceed to _ 
adopt this Constitution, they will propose such amendments: 
to it as will make it complete; and when. amendments are 
adopted, perhaps I will be as ready to accede to it as any 
man. One thing will make it aristocratical. Its powers are 
very. “indefinite. -‘There was a very necessary clause in the 
Confederation,-which is omitted in this system. ‘That was 
a élause: declaring that every power, &c., not given to Con+ 
gress,°-was reserved to the states. The omission of this 
clause :makes the power so much greater. Men will natu- 
rally put the fullest construction on the power given them. 
Therefore lay all restraint on them, and form a plan to be 
understood by every gentleman of this committee, and every 
individual of. the community. 
&<Mr, SPAIGHT. Mr. Chairman, I am one of those whe 
4ornied this‘Constitution.. The gentleman says, we exceeded 
our powers. [deny the charge. We were sent with a full 
‘poWer'to‘amend the existing system. This involved every 
‘power to make ‘every alteration necessary to meliorate and 
‘render’ it perfect.. It cannot be said that we arrogated 
powers ‘altogether inconsistent with the object.of our dele- 
gation. * There is a clause which expressly provides for 
fature-amendments, and it is still in-your power. What the 
Convention has-done is a mere proposal. It was found im- 
pote to improve the old system without changing its very 
forrn ;* for by that system the three great branches of govern- 
‘tent are“blended:together. All will agree that the conces- 
sion of:-a- power toa government so constructed is danger- 
ous: The proposing a new system, to be established by the 
assent and:ratification of nine states, arose from: the neces- 
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sity of the: case. It was thought: extremely ‘hard. that: ope 
state; or even three:or four states, should -be-able’to prevent 
‘necessary alterations: ‘The very.refractory: conduct: 
_ Island, in uniformly. opposinig~ every » wise :and judici 
measure, taught us how, .impolitic <it: would’ beto 
~ general welfare in the power of a few members of:the Union. 
It’ was, therefore, ‘thought by the. Convention, - ‘thatiaf *s 
great a majority as nine states should adopt it; it-would be 
right to establish it, It was recommended by Congress: to 
the ‘state legislatures to refer it:to the ‘people of. their.differ- 
ent states. Our Assembly has. confirmed what: they have 
done, by proposing it to the consideration of. the pec 
was there, and not here, that the objection should: 
made. This Convention is therefore to: consider 
‘tution, and whether it be proper for the. government:9 the 
people of America; and had it been proposed: by any: one 
‘Individual, under these circumstances, it would be right. to 
“consider whether it be good or bad. The gentleman has in- 
- sinuated that this Constitution, instead of securing our liber- 
ties, is a scheme-to enslave us. He has produced no proof, 
‘but rests it on his bare assertion —an assertion which }. am 
astonished to hear, after the ability with which. every: 
‘tion has been fully and clearly refuted-in the course. 
debates. I am, for my part, conscious of having’ had 
‘ing in view but the liberty and ha ue. of my country ;* and 
‘I believe every member of that Convention was. actuated: by 
‘motives équally sincere and patriotic. ; 
‘He says. that it will tend to aristoctacy. . “Where ig the 
- aristocratical part of it? It is ideal. always: thought ‘that 
'- an-aristocracy was that government ‘where .the. few govei 
the many, or where the rulers were -hered! 
very different government from that. " Eeneve read 
‘an aristocracy. The first branch are-represe 
| “freely by the people at large.’ ‘This’ must. be-al 
ay hands to be democratical, The next is the Senat 
throu 


‘state i ands 
‘By whom? By. ‘hose -who'.are: elected’ in: 
the state. legislatures: ‘think: proper. J hope 
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not: pretend to ‘call ‘this an‘aristocratical feature. The 
ege of representation is secured in the most positive and 
wivocal: terms, and ‘cannot be evaded. ‘The gentleman 
again ‘brought on the trial by jury. The Federal Con- 
vention, ‘sir,“had’ no wish to destroy the trial by jury. It 
was three‘or four days before them. There were a variety 
of objections to any one ‘mode. It was thought impossible 
to fall wpon any one mode but what would produce some in- 
conveniences. I cannot now recollect all the reasons given. 
Most of them have been amply detailed by other gentlemen 
here. -F should suppose that, if the representatives of twelve 
states; with many able lawyers among them, could not form 
any ‘unexceptionable mode, this Convention could hardly be 
ablé to do it. As to the subject of religion, I thought what 
had been said would fully satisfy that gentleman and every 
other: ~: No power is given to the general government to in- 
terfére‘with it‘at all. Any act of Congress on this subject 
would be:a tisurpation. : | 
*“No séct‘is preferred to another: Every man has a right 
to worship the Supreme Being in the manner he thinks 
oper. : "'No test is required. All men of equal capacity and 
integrity, are equally eligible to offices. ‘Temporal violence 
might make mankind wicked, but never religious. A test 
would enable the prevailing sect to persecute the rest. Ido 
not suppose an infidel, or any such person, will ever be 
chosento any office, unless the people themselves be of the 
- game opinion. He says that Congress may establish eccle- 
siastical ‘courts. . Ido not know what part of the Constitu- 
tion warrants that assertion. It is impossible. No such 
‘power is given them. The gentleman advises such amend- 
inents: as would satisfy him, and proposes a mode of amend- 
ing before ratifying. If we do not adopt first, we are no 
-more.a‘part of the Union than any foreign power. — It will 
be ‘also-throwing away the influence of our state to propose 
amehdinents ‘as the condition of our ratification. If we 
adopt first, our representatives. will have a proportionable 
weight in bringing about amendments, which will not be the 
casé if we do not adopt. It is adopted by ten states already. 
‘he question, then, is, not whether the Constitution be good, 
er we'will or will not confederate with the other 
The (pa ote supposes that the liberty of the press 
ecured. The Constitution does not take it away. 


will: 


has’ 
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lt says nothing of it, and can do nothing to. injure. it... But: 
it is secured: by the: constitution .of every state. in: the Union 
in the most ample manner.. : 
. . Ae objects to. giving the government exclusive legislation: . 
jn a district. not exceeding ten miles square, although-:the: 
. previous consent and cession. of. the state within -which.it 
may be, is required. Is it. to be supposed that-the represent-: 
atives of the people will make regulations therein dangerous 
to liberty ° ie there the least color or pretext for saying.that. 
~ the militia will be carried and kept there for life ?. Where 
"is there any power to do this? The power.of calling: forth 
the militia is given for the common.defence ;.:and:.can: we: 
suppose that our own representatives,- chosen. for so:'short: a; 
period, will dare to pervert a power, given: forthe. general 
... protection, to an absolute oppression? But the gentleman. 
_ has gone. farther, and says, that any man who will complain, © 
of their oppressions, or write against their usurpation, may. 
be deemed a traitor, and tried as such in the ten miles. square, 
without a jury. What an astonishing misrepresentation! 
| Why did not the gentleman look at the Constitution, and: 
_-see their powers? ‘Treason is there defined... It says, ex- 
pressly, that treason against the United States: ‘shall consist 
only in levying war against. them, or‘in adhering. to. ‘their. 
enemies; giving them aid and comfort. -Complaining, ther 
fore, or writing, cannot be treason. [Here: Mr.Lenoir: rosey- 
and said he meant: misprision’ of treason.] The same reax 
sons hold against that too. The liberty of ‘the. press being 
secured, creates an additional. security.. . Persons accused 
cannot be tried without a jury; for the. same.article provides: 
that “ the trial of all crimes shall be by jury.”. .. They-cannot | 
be carried to the ten miles square ; for the'same clause adds, 
“and such trial shall be held in the state: ‘where: the: said . 
crimes shall-have been committed.” “He-has: made-:ano 
objection, that-land might not be taxed,-and: the. other.t 
might. fall: heavily. on the poor people... Congress 
power to lay, taxes, and no article .is: exempted or -exclus 
The. proportion of each state may be raised in the most;con: 
venient manner... The census or: enumeration : provided:.3s: . 
meant for the salvation and. benefit..of. the Southern, States: 
It was mentioned : that land ought to be the only:-obje 
_taxation. -As anacre of land.in the Northern States 
many acres-in the. Southern ee this woul 
VOL.Iv. . ) 27: a ee 
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oppressed the latter. It: was then judged that the number 
of-people; ‘as: therein: provided, was the best criterion for fix- 
‘ing the proportion of each state, and that proportion in each 
‘state to be: raised in the most easy manner for the people. 
But he has started another objection, which I never heard 
before — that Congress may call for men in proportion to the 
number of negroés. The article with respect to requisitions 
of men is entirely done away. Men are to be raised by 
-bounty. . Suppose it had not been done away. The Eastern 
States could not impose on us a man for every black. It 
was not the case during the war, nor ever could be. But the 
quiotas:of men are entirely done away. 


Another objection which he makes is, that the federal 
courts-will. have cognizance of contracts between this state 
and citizens of another state; and that public securities, 
negotiated by our citizens. to those of other states, will be 
recoverable ‘im. specie in those courts against this state. 
“Fhey cannot be negotiated. What do these certificates say ? 
Merely that: the person therein named shall, for a particular 
service, receive so much money. - They are not negotiable. 
The money must be demanded for them in the name of those 
therein mentioned. No other person has a right. There 
can .be-no danger, therefore, in this respect. The gentle- 
man has made several other objections; but they have been 
so fully answered and clearly refuted by sevcral gentlemen in 
the course af: the debates, that I shall pass them by unnoticed. 
L:cannot, however, conclude without observing that I am 
amazed he:should call the powers of the general government 
‘indefinite... Jt is:the first time I heard the objection. I will 
‘venture’ to say they are better defined than the powers of 
any government he ever heard of. 

oMr.-J.-M’DOWALL. Mr. Chairman, I. was in hopes 
that: amendments would have been. brought forward to the 

~ Constitution before the idea of adopting it had been thought 
of or proposed... From the best information, there is a great 
proportion of the people in the adopting states averse to it as 
it’stands. . I collect my information from respectable author- 
ity.:> --know the necessity of a federal government. I there- 
fore wish this was one in which our liberties and privileges 
were secured; for.I consider the Union as the rock of our 
political -salvation. I'am for the strongest federal govern- 
ment.. -A-bill of rights ought to have been inserted, to ascer- 
tain our most valuable aad unalienable rights. 
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. » The Ist: clause of. the 4th section gives the :Congress:an 
. unlimited.power over elections. ‘This matter. was not cleared 
-. up to my satisfaction... They have full power to alter it-from 
. one. time of the year to. another; :so. as. that it. shall. be. impos: 
:, sible for the people to attend. ..They may. fix the: time: in 
* winter, and the place at Edenton, when the weather: wall. be 
.. $0. bad. that the people cannot attend. .The state govern- | 
“ ments will be mere boards of election.:. The clause-of.elec- 
- .tions gives the Congress power over the time and manner 
of choosing the Senate. I wish to know-why reservation 
was made of the place of choosing senators, and .not..also 

of electing representatives. It points to the. time: when:th 
: states shall be all consolidated. into..one.-empire 
‘jury is not secured. The objections against. this: :want;:of 
.. security have: not been cleared up ina poeige? ewe 
- It is neither secured in civil nor criminal cases. - The: federal 
:. appellate cognizance of law and fact puts it in the power of 
the wealthy to recover unjustly of the poor man, who is not 
able to attend at such extreme distance, and bear such enor- 
‘wnous expense as it must produce. It ought to: be: limited: so 
as to prevent such oppressions. eee 
-. [ say the trial by jury is not sufficiently. secured: in 
inal cases.. The very intention of. the trial, by: jury-is,-the 
| the accused may be tried by persons who come. from: the 
. -Wicinage.-or neighborhood, who may. be acquainted with his 
. eharacter.. The. substance, therefore, of this privilege .is 

taken away. :: - Semen, ° . ye 
': .By the. power of taxation, every article. capable of being 
taxed may be.so heavily taxed. that the people cannot: bear 
the taxes necessary to be raised for the support. of. their state 
governments. Whatever law. we may make, -may.be.xe- 
pealed by their laws. All these things, with-others, tend: to 
make.us:one general empire. Such a government cannot 
‘be well regulated.. When we are connected:with the Nerth- 
‘ern States; who have a majority in their favor, laws:may:be 
made. which. will. answer : their convenience, «but -.will:be 
| oppressive.to the last degree upon the: Southern. States. «. They 
~ differ in- climate, soil, customs, manners, &c. . A Jarge-ma:- 
| jority of the people: of this country. are against. this:Constite 
;. tion,. because..they. think it replete with dangeraus.defe 
They ought to’ be ‘satisfied with it before it is adopted; ath 

| erwise it'cannot.operate‘happily. - Without he: affections 
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the. peaple,.it will-not have sufficient energy. To enforce 
its.execution, recourse. must be.had to arms and bloodshed. 
yw:.much: better would it be ifthe people were satisfied 


with:t! .: From all these considerations, I now rise to oppose 


its-adeption ; for I never-will agree to a government that 
tends: to.the:destruction of the Jiberty of the people. . 
Mr. WILSON ‘wished that the Constitution had excluded 
Popish priests from offices. As there was no test required, 
and nothing to govern. them but honor, he said that when 
their.interest clashed with their honor, the latter would fly 
before the former. : 
-Mr. LANCASTER. Mr. Chairman, it is of the utmost . 
importance to decide this great question with candor and 
deliberation. Every part of this Constitution has been elu- 
cidated. It hath been asserted, by several worthy gentlemen, 
that it is the most excellent Constitution that ever was formed. 
L eould-wish to be of that opinion if it were so. The powers 
vested.therein were very'extensive. ] am apprehensive that 


‘the: power of: taxation is unlimited. It expressly says that 


Congress:shall have the power to lay taxes, &c. It is obvi- 
ous.to me that the power is unbounded, and I am apprehen- 
sive.that. they may lay taxes too heavily.on our lands, in 


_ order to.render them more productive. The amount of the 


taxes may be more than our lands will sell for. It is obvious 
that:the lands -in the Northern States, which gentlemen sup- 
pose:to be ‘more. populous. than this country, are more valu- 
able and. better:cultivated than ours; yet their lands will be 
taxed: ho-higher. than:.our:lands. A rich man there, from 
report,:does not: possess so large a body of land as a poor 


man. to- the. southward. -If so, a common poor ‘man here 


will-have much more'to pay for poor land, than the rich man 
there:for-land: of the. best:quality.. This power, being neces- 


say? nequal and -oppressive, ought. not to pe even ae I 
shall:endeavor to be as. concise as possible... We find that 
the:ratification:of: nine states shall be. sufficient for its estab- 


lishment ‘between: the states so ratifying the same. - This, as 
has been: already taken notice of, is a violation of the Con- 
federation.::.We. find. that, by that system, no alteration was 
to: take’ place,except it-was ratified by every state.in the 
Union: : -Now,:by. comparing this last article of the Consti- 
tution to that part of ie Confederation, we find a. most fla- 
grant violation. ‘The Articles of Confederation were sent 
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out.with all solemnity on so solemn: ‘an-occasion,. and: were 
to be always binding on the states; but, to -our astonish< 
“ment, we see that nine-states-‘may do- away. the force-of the: 
whole. ‘I think, without exaggeration,’ that it-will-be looked - 
upon, by foreign nations,:as a'serious and alarming -changei_ 
How do we know that, if we. propose amendments, they. 
~ shall: be obtained after actual ratification ? “May not:-these 
amendments be proposed with equal- propriety;and ‘more 
safety, as the condition of onr adoption’. If they: violate 
the 18th article of the Confederation. inthis manner, may 
they not, with equal propriety, refuse to adopt.amendments, 
although agreed to and wished for -by: two: -thirds.: ‘of ‘the: 
states? This-violation of the old system is:a precedent: for: 
such proceedings as these. That would be 
déstractive to our felicity. We are. now -determinit 
question deeply affecting the happiness of millions’ yet»ui= 
born. It is the policy of freemen to guard their privileges. 
Let us, then, as far as we can, exclude the possibility-of 
Sues E The President is chosen for four years ; the sen- 
ators for six years. .Where is our remedy for ‘the: most 
flagrant abuses? -It is thought that North Carolina is te 
have an opportunity of choosing one third of theit-senatorial 
members, and all their representatives; once in: two: years. 
This would be -the case as to. senators; i if they should. 
the first. clasy ; but, at any rate, it is to be after six: years 
Bat-if they deviate ‘from their duty, they cannot be excluded. 
and chariged the.first year, as the members of Congress can 
now by the Confederation... How can it be said’ to be safe 
to trust so much.power in the hands of such mens. who are. 
not responsible or amenable for misconduct ?-- : 
_As it has been the policy of every statein- the: Unions to 
‘ guard- elections, we ought to be more purictual in: this’ Cases | 
The members of Congress now may be-recalled. . But inthis: 
Constitution they cannot be recalled: : The:continuance’ of 
the:President and Senate is too ene Tt-will be objected, : 
by some gentlemen, that, if they are good; why: not ‘continue 
them ?: But I-would ask, How are’ we. to: find out: whether 
they be good’or:bad ?* The individuals who assented. to-any 
bad‘ law--are ‘not easily. discriminated from: others. 
will, if individually inquired of, deny that they ae 
approbation ; and it’ is in their. power to. ‘conceal ; 
actions as long as'they please. .* «- 
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«Phere is-also:the President’s .conditional negative on the 
Jaws. ‘After a bill is presented to him, and he disapproves 


fora: few: nioments... Suppose it originates in the Senate, 
and ‘passes there bya large majority ; suppose it passes in 
the: House of Representatives unanimously; it must be trans- 
mitted to the President. If he objects, it is sent back to 
the Senate’; if two thirds do not agree to it in the Senate, 
what is the consequence? Does the House of Representa- 
tives. ever-hear of it afterwards? No, it drops, because it 
must be passed by two thirds of both houses; and as only 
a:majority of the Senate agreed to it, it cannot become a 
law....This is giving a power to the President. to over- 
tule fifteen members of the Senate and every member of the 
House. of Representatives. These are my objections. 1 
look upon it to. be unsafe to.drag each other from the most 
‘remote’ parts in-the- state to the Supreme Federal Court, 
which has appellate jurisdiction of causes arising under the 
Constitution, and of controversies between citizens of different 
states. JI. grant, if it be a contract between a citizen of 
Virginia and a citizen of North Carolina, the suit must be 
brought here; but may they not appeal to the Supreme 
Court, which has cognizance of law and fact? They may 
be carried to Philadelphia. They ought to have limited the 
‘-bum::on which appeals :should he. ‘They may appeal on a 
suit. for-only ten pounds. . Such a trifling sum as this would 
be: paid. by°a: man who thought he did not owe it, rather 
_than:go-such a.distance. It would be prudence in him so 
‘todo. This would be very oppressive. 

:* doubt my. own judgment;. experience has taught me to 
be-diffident; but I hope-to be excused and put right.if I be 
mistaken: Moe eens te Bent Sy os 
.* "Phe. power-of raising armies is also very exceptionable. I 
am: not: well acquainted: with the government of other coun- 
_tries, but: a. man of: any information knows that the king of 
Great Britain cannot raise and support armics. He may 
call forand raise men, but he has no money to support them. 
But Congress is to have power to raise and support armies. 
Forty thousand men from North Carolina could not be ‘re- 
fused without. violating the Constitution. I wish amend- 
-Ments to these parts. .] agree it is not our business to 


it is. to. be sent back. to that house where it originated, ~| 
for:their.consideration. Let us consider the effects of this . : 
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inquire whether the continent be invaded or not... The 
general legislature ought to superintend the care of this. 
Treaties are to be the supreme law of the land. This: has 
been sufficiently discussed : it must be amended some way 
or other. If the Constitution be adopted, it ought to. be 
the supreme law of the land, and a perpetual rule for 
the governors and governed. But if treaties are to be the 
supreme law of the land, it may repeal the laws of different 
states, and render nugatory our bill of rights. 
As to a religious test, had the article which excludes it 
provided none but what had been in the states heretofore, 
I would not have objected to it. It would secure religion. 
Religious liberty ought to be provided for. I acquiesce with 
the gentleman, who spoke, on this point, my sentiments 
better than I could have done myself. For my part, in -te- 
viewing the qualifications necessary for a President, I did 
not suppose that the pope could occupy the President’s chair. 
But let us remember that we form a government for millions 
not yet in existence. I have not the art of divination. In 
the course of four or five hundred years, I do not know how 
it will work. This is most certain, that Papists may occu- 
py that chair, and Mahometans may take it. I see nothing 
against it. There is a disqualification, I believe, in every 
state in the Union — it ought to be so in this system. It is 
said that all power not given is retained. I find they 
thought proper to insert negative clauses in the Constitu- 
tion, restraining the general government from the exercise 
of certain powers. These were unnecessary if the doctrine 
be true, that every thing not given is retained. From the 
insertion of these we may conclude the doctrine to be falla- 
cious. Mr. Lancaster then observed, that he would disap- 
prove of the Constitution as it then stood. His own feel- 
ings, and his duty to his constituents, induced: him to do so. 
Some people, he said, thought a delegate might act. inde- 
pendently of the people. He thought otherwise, and that 
every delegate was bound by their instructions, and: if’ he 
did any thing repugnant to their wishes, he betrayed his 
trast: He thought himself bound by the voice of the peo- 
ple, whatever other gentlemen might think. He. would 
cheerfully agree to.adopt, if he thought it would be of gen- 
eral utility; but as he thought it would have a contrary 
effect, and as he believed a great majority of the people 
were against it, he would oppose its adoption. 
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Mr. WILLIE JONES was against ratifying in the man- 
ner proposed. He had attended, he said, with patience to 
the debates of the speakers on both sides of the question. 
One party said the Constitution was all perfection. The 
other party said it wanted a great deal of perfection. For 
his part, he thought so. He treated the dangers which were 
held forth in case of non-adoption, as merely ideal and fan- 
ciful. After adding other remarks, he moved that the pre- 
vious question might be put, with an intention, as he said, 
if that was carried, to introduce a resolution which he had 
in-his hand, and which he was then willing to read if gen- 
tlemen thought proper, stipulating for certain amendments 
to be made previous to the adoption by this state. 

Gov. JOHNSTON begged gentlemen to recollect that 
the proposed amendments could not be laid before the other 
states unless we adopted and became part of the Union. 

Mr, TAYLOR wished that the previous question might 
be put, as it would save much time. He feared the motion 
first made was a manceuvre or contrivance to impose a con- 
stitution on the people which a majority disapproved of. | 

Mr. IREDELL wished the previous should be withdrawn, 
and that they might debate the first question. ‘The great 
importance of the subject, and the respectability of the gen- 
tleman who made the motion, claimed more deference and 
attention than to decide it in the very moment it was in- 
troduced, by getting rid of it by the previous question. A 
decision was now presented in a new form by a gentleman 
of great influence in the house, and gentlemen ought to 
have time to consider before they voted precipitately upon it. 

A desultory conversation now arose. Mr. J. GALLO- 
WAY wished the question to be postponed till to-morrow 
morning. 

Mr. J. MPDOWALL was for immediately putting the 
question. Several gentlemen expatiated on the evident ne- 
cessity of amendments. 

Gov. JOHNSTON declared that he disdained all ma- 
noouvres and contrivance ; that an intention of imposing an 
Improper system on the people, contrary to their wishes, was 
unworthy of any man. He wished the motion to be fairly 
and fully argued and investigated. He observed that the 
very motion before them proposed amendments to be made ; 
that they were proposed as they had been in other states. 


i 
| 
| 
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He wished, therefore, that: the motion: for the: Reve ques- 
tion should be withdrawn. —_ < 

.Mr.: WILLIE. JONES could. not’ pee sbi: A0' 
Gentlemen’s arguments, he said;-had. been:listendd: toz 
tentively, but: he believed .no. person had: changed: -his:opi 
ion. It :was unnecessary, then, to argue:it-again 
motion was:not conclusive. He only wished to know. what 
ground they stood on — whether ey shoald: aca h ‘i 
eonditionally or not. — ; 

Mr. SPENCER wished to hese: the arguments and: rea+ 
sons for and against the motion. Although the ::was.-con- 
vinced the. house wanted amendments): and:-that: al 
nearly determined the question in their own: minds; 
for hearing the question argued, and had-t no ‘objection 
postponement of. it till to-morrow. : 

Mr. IREDELL urged the great importance of consider ; 
tion ; that the consequence of the previous question, if car- 
ried, would be an exclusion of this state out of the Union. 
He contended that the house had no right to make-a:condi- 
tional ratification ; and, if excluded from the: Union, -they 
could not be assured ofan easy admission at: a‘ futureday; 
though the impossibility of existing out of the Union-mix 
obvious to every thinking man. - The gentleman: fro’ 
fax had said that his motion would: not be conclisis 
his part, : ‘he’ was certain it would be tantamount'fo imme liate 
decision. -.He trusted gentlemen would consider the: pe: 
priety of: debating the first motion at large. 

Mr. PERSON observed, that the previous question would 
produce no inconvenience. ‘The other party, he. said, had: 
all the debating to themselves, and would. ‘probably hav it 
again, if they insisted on farther. argument: He saw:no'f 
* priety in putting it off till to-morrow, as it was'‘not-eustoma: 
for a committee to:adjourn with two questions -before. th 

Mri SHEPHERD declared that, though:-he had. made 
his: mind, and believed other gentlemen: had done :so,:yetstie. 
had no: objection to giving gentlemen. an‘ opportunity of: dis+ 
playing: their. abilities, and convincing: the rest of their-e 
if they could.-:'He was for putting: it off till-to-morrow:: 

“Mr. DAVIE took ‘notice thatthe. gentleman- from: Gi 
ville had-frequently used: ungénerous insinuations,:@ and 
taken. rhuch. pains out ‘of ‘doors to irritate: the-mi 
cosniymce sous ‘the: Constitution. - He: called. a GE 
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tlemen to act.openly and aboveboard, adding that a contrary 
conduct, on this occasion, was extremely despicable. He 
came thither, he said, for the common cause of his country, 
and he knew no party, but wished the business to be con- 
ducted with candor and moderation. The previous question 
he thought irregular, and that it ought not to be put til the 
other question was called for; that it was evidently in- 
tended to preclude all further debate, and to precipitate the 
committee upon the resolution which it had been suggested 
was immediately to follow, which they were not then ready 
to enter upon; that he had not fully considered the conse- 
quences of a conditional ratification, but at present they ap- 
peared to him alarmingly dangerous, and perhaps equal to 
those of an absolute rejection. 

Mr. WILLIE JONES observed, that he had not intended 
to take the house by surprise; that, though he had his mo- 
tion ready, and had heard of the motion which was intended 
for ratification, he waited till that motion should be made, 
and had afterwards waited for some time, in expectation that 
the gentleman from Halifax, and the gentleman from Eden- 
ton, would both speak to it. He had no objection to ad- 
journing, but his motion would be still before the house. 

Here there was a great cry for the question. 

Mr. IREDELL. [The cry for the question still con- 
tinuing.} Mr. Chairman, I desire to be heard, notwith- 
standing the cry of “The question! the question!” Gen- 
tlemen have no right to prevent any member from speaking 
to it, if he thinks fit. [The house subsided into order.] Un- 
important as I may be myself, my constituents are as respect- 
able as those of any member in the house. It has, indeed, 
sir, been my misfortune to be under the necessity of trou- 
bling the house much oftener than I wished, owing to a cir- 
cumstance which I have greatly regretted — that so few gen- 
tlemnen take a share in our debates, though many are capable 
of doing-so with propriety. I should have spoken to the 
question at large before, if | had not fully depended on some 
other gentleman doing it; and therefore I did not prepare 
myself by taking notes of what was said. However, I beg 
leave now to make a few observations. I think this Consti- 
tution safe. Ihave not heard a single objection which, in 
my opinion, showed that it was dangerous. Some particu- 
lar parts have been objected to, and amendments pointed out. 
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Though I think it perfectly safe, yet, with respect to any 
amendments which do not destroy the substance of the Con- 
stitution, but will tend to give greater satisfaction, | should 
approve of them, because I should prefer that system which 
would most tend to conciliate all parties. On these princi- 
ples, I am of opinion that some amendments should be 
proposed. Vy ee 
The general ground of the objections seems to be, that the 
power proposed to the general government may be: abused. 
If we give no power but such as may not be abused, we 
shall give none; for all delegated powers may be abused. 
There are two extremes equally dangerous to liberty. These 
are tyranny and anarchy. ‘The medium between these two 
is the true government to protect the people. In my opinion, 
this Constitution is well calculated to guard against both 
these extremes. The possibility of general abuses ought not 
to be urged, but particular ones pointed out. A gentleman 
who spoke some time ago (Mr. Lenoir) observed, that the 
government might make it treason to write against the most 
arbitrary proceedings. He corrected himself afterwards, by 
saying he meant misprision of treason. But in the:correction 
he committed as great a mistake as he did at first... Where 
is the power given to them to do this? They have power 
to define and punish piracies and felonies: committed: on the 
high seas, and offences against the law of nations. ‘They 
have no power to define any other crime whatever. This 
will show how apt gentlemen are to commit mistakes. I am 
convinced, on the part of the worthy member, it was not de- 
signed, but arose merely from inattention. ates 
Mr. LENOIR arose, and declared, that he meant that 
those punishments might be inflicted by them within the 
ten miles square, where they would have exclusive powers 
of legislation. : ee 
“Mr. IREDELL continued: They are to have exclusive 
power of legislation, —but how? Wherever they may 
have this district, they must possess it from the authority of 
the state within which it lies; and that state may stipulate 
the conditions of the cession. . Will not such state take care 
of the liberties of its own people? What would: be ‘the 
consequence if the seat of the government ‘of the’ 
‘States, with all the archives of America, was ‘in’.the power 
of any one particular state? Would: not: this -be most*un- 
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safe 


and-humiliating? ‘Do we not all remember that, in the 
eaf:1783,.a band ‘of soldiers went and: insulted Congress ? 
“Phe: sovereignty: of the United States was treated with in- 
dignity. © They applied for protection to the state they re- 
sided.in, but could obtain none.. It is to be hoped such a 
disgraceful scene will never happen again; but that, for the 
future, the national government will be able to protect 
itself. The powers of the government are particularly 
enumerated and defined: they can claim no others but such 
as.are.so-enumerated. In my opinion, they are excluded as 
much from the exercise of any other authority as they could 
be. by the strongest negative clause that could be framed. 
A gentleman has asked, What would be the consequence if 
they -had.the power of the purse and sword? J ask, In 
what government under heaven are these not given up to 
some: authority: or other? There is a necessity of giving 
purse and:the:sword to every government, or else it 


edanat protect the people 


But<have we’ not. sufficient security that those powers 
shall'not be abused? ‘Phe immediate power of the purse is 
in‘the:-immediate representatives of the people, chosen every 
two years, who can lay no tax on their constituents but what 
they are subject to at the same time themselves. The 
power of taxation must: be vested somewhere. Do the com- 
mittee wish itto be.as it has been ? Then they must suffer 
the: evils- which they:have done. Requisitions will be of no 
avail... No money. will be collected but by means of military 
force. “Under :the new government, taxes will probably be 
much lighter than they can be under‘our present one. The 


pay the: interest of it. If they could not, the £100,000 
must: be instantly: raised, however distressing to the people, 
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or our country perhaps overrun by the enemy. © Do: not gent, 
tlemen see an immense difference: between the: two. cast 
It: is said that there ought. to. ‘be jealousy: in: 
admit it as far as-is cousistent with. ieee 
jealousy: is. very: pernicious. ete 
We-must be contented if powers _ be as well guar 
the nature of them will permit.- In. regard. to.amer 
before or after the adoption, the: difference is: very 
beg leave.to state my idea of ‘that difference... I mentioner 
one. day. before, the adoption by ten states. © ‘When ‘t: did: 80, 
it was. not to influence any person with Tespect: to the: me ritd 
of the Constitution, but. as .a reason for: coolness 
eration. In. my opinion, when so great, a ma 
American people have adopted it, it-is'a 
its favor; for it: is not” probable’ that ‘ten ‘sta 
agreed ta a.bad constitution. - If we do not: ‘adopt,’ | 
ho longer in. the Union with the other states.. We oug 
consider seriously before we determine out. connection w th 
them. The safety and happiness of this state depend’ upor 
it. Without .that union, what would have been our:condition 
now? .A. striking instance will point out this:ver : 
At the beginning of the late war with Great Britai 
liament . thought proper ‘to stop all ‘commercial 
with:the American provinces. They passed a ger af 
itory act; from. which New York and North-Carolina’ 
first excepted. _Why were they excepted ? They had. been 
as: active in opposition as the other states; but this was: an 
expedient to divide:the Northern from the Middle States, and 
to break. the -heart of the Southern. . Had- New: York. rid 


probably should not now have been an’ independent py 
[Mr. ‘Person called. to order, and. intimated that. 
tleman meant to reflect on the opposers ‘of ‘the: Const 
as if they: were. friendly to the British interest. -M 
dell. ‘warmly resented the interruption, ‘declaring -h 
perfectly. in order, that it ‘wai isorderly to interrup 
and, in..respect to Mr. Person’s‘insinuati 
tention, he declared, in the: ‘most’. solemn’. manner,” 
no such;-being well assuted tlie: opposers.of the :C 
were equally friendly. to the. bidependents, of Amer 
supporters... He:then proceeded]: 
“Tsay, they‘endeavored to‘divide us. “Nott 
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New. -Yerk:-had too much sense. to be taken in by their arti~ 
fic : 


inion, enabled. us: then to defeat. their endeavors: 


‘anion 
our present unhappy divisions. Most free countries have lost 


their liberties by means of dissensions among themselves. . 


They united-in war and danger. When peace and apparent 
security came, they split into factions and parties, and thereby. 
became.a-prey to foreign invaders. This shows the. neces- 
sity of union. -In urging the danger of disunion so strongly, 
[beg leave again to say, that | mean not to reflect on any 
gentleman whatsoever, as if his wishes were directed to so 
wicked-a purpose. _ I am sure such an insinuation as the gen- 
tleman from Granville supposed I.intended, would be unjust, 
as I-know some of the warmest opposers of Great Britain 
are now among the warmest opponents of the proposed Con- 
shi 


many: years. A. general code-of laws will then be: estab- 
lished in.execution of every power. contained in the Consti- 

tution. . -If. we _ratify,-and propose. amendments, our repre- 
_ Sentatives. will he there:to-act.in this important business. If 


. Will enable us to defeat: all the machinations of our 
s hereafter... ‘The-friends of their country must lament 
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we do not, our interest may suffer; .nor will the system:he 
afterwards altered merely to accommodate our. wishes. 
sides that; one house may prevent a measure..fr 

place, but. both . must. concur -in .repealing |i 
think an. adoption proposing. subsequent. 
safer and more desirable than the other. mode. 


injuring essentially the material power of the. te ae 

but principally calculated to guard against misconstruction 

the real liberties‘of the people, will be readily obtained... 
The ‘previous question, after some desultory: conversation 

was now put:. for it, 183; againtt, it. 84. . 

of the mation, 99. ms Oe A hecel 


ee 


“Gov. J OHN STON, Mr. Chairman, i it appears to 
if the motion made. yesterday, by the gentleman from Hak 
fax,. be adopted, ‘it will not answer the intention of... he 
people. It determines nothing with respect to the Consti- 
tution. _We were sent here to determine upon it..: [ Here: 
his excellency read the resolution of the Assembly under 
which the Convention-met.] If we.do-not. decide: upon : 8 
Constitution, -we shall have nothing to. repor 
We: shall be ‘entirely out of the Union, and stand 
selyes.: I ‘wish gentlemen would pause a. moment. be 
the¥. decide: so-awful a question. . To whom are we to-refer 
these amendments-which are to be proposed as the condition 
of our adoption? . The present Congress have. nothing to do. 
with them. — Their authority extends. only to’ introduce, the: 
new government, not to receive. any proposition. of .ame: 
ments... Shall we present them to'the new Congress? . 
what. manner can that be done?’ We. shall-have:no.rep 
sentatives to introduce them. We may. indeed: appe 
ambassadors to the United States of America, ‘to repres 
what scruples. North Carolina-has.i i 
tution. . I-know no other: way:..’ 
proposed: amendments to the Constitution; and. ratified 
the mean time: These will have-great weight and infly 
in Congress, and may-~ prevail in getting material a 
ments: proposed... We shall -haye no share. in. yotin, 
any of these. amendments; for, in‘my humble, opiat 
shall be entirely: out. of the. Union, and car 
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only as a foreign power. It is true, the United States may 
admit us hereafter. But they may admit us on terms un- 
equal and disadvantageous to us. In the mean time, many 
of their laws, by which we shall be hereafter bound, may be 
particularly injurious to the interests of this state, as we 
shall have no share in their formation. Gentlemen say they 
will not be influenced by what others have done. I must 
confess that the example of great and good men, and wise 
states, has great weight with me. 

It is said there is a probability New York will not adopt 
this Constitution. Perhaps she may not. But it is gen- 
erally supposed that the principal reason of her opposing it 
arises from a selfish motive. She has it now in her power 
to tax indirectly two contiguous states. Connecticut and 
New Jersey contribute to pay a great part of the taxes of 
that state, by consuming large quantities of goods, the duties 
of which are now levied for the benefit of New York only. 
A similar policy may induce the United States to lay restric- 
tions on us, if we are out of the Union. These considera- 
tions ought to have great weight with us. We can derive 
very little assistance from any thing New York will do on 
our behalf. Her views are diametrically opposite to ours. 
That state wants all her imposts for her own exclusive 
support. It is our interest that all imposts should go into 
the general treasury. Should Congress receive our com- 
missioners, it will be a considerable time before this business 
will be decided on. It will be some time after Congress 
meets before a convention is appointed, and some time will 
elapse before the convention meets. What they will do, 
will be transmitted to each of the states, and then a conven- 
tion, or the legislature, in each state, will have to ratify it 
ultimately. This will probably take up eighteen months or 
two years. In the mean time, the national government is 
going on. Congress will appoint all the great officers, and 
will proceed to make laws and form regulations for the 
future government of the United States. This state, during 
that time, will have no share in their proceedings, or any 
negative on any business before them. Another incon- 
venience which will arise is this: we shall be deprived of 
the benefit of the impost, which, under the new government, 
is an additional fund ; all the states having a common right 
to it. By being in the Union we should have a right to our 
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proportionate share of all the duties and imposts collected in 
all the states. But by adopting this resolution, we. shall 
lose the benefit of this, which is an object worthy of atten- 
tion. Upon the whole, I can see no possible good that. will 
result to this state from following the resolution before us, 
I have not the vanity to think that any reasons I offer will 
have any weight. But I came from a respectable county 
to give my reasons for or against the Constitution. They 
expect them from me, and to suppress them would be a 
violation of my duty. 

Mr. WILLIE JONES. Mr. Chairman, the gentleman 
last up has mentioned the resolution of Congress now lying 
before us, and the act of Assembly under which we met 
here, which says that we should deliberate and determine on 
the Constitution. What is to be inferred from that? Are 
we to ratify it at all events? Have we not an equal right 
to reject? We do not determine by neither rejecting nor 
adopting. It is objected we shall be out of the Union. So 
I wish to be. We are left at liberty to come in at any time. 
It is said we shall: suffer a great loss for want of a share. of 
the impost. I have no doubt we shall have it when we come 
in, as much as if we adopted now. I havea resolution in 
my pocket, which I intend to introduce if this resolution is 
carried, recommending it to the legislature to lay an. im- 
post, for the use of Congress, on goods imported into this 
state, similar to that which may be laid by Congress 
on goods imported into the adopting states. This shows 
the committee what is my intention, and on what foot- 
ing we are to be. This being the case, I will forfeit: my 
life that we shall come in for a share. It is said that all the , 
offices of Congress Will be filled, and we shall have no share 
in appointing the officers. This is an objection of very little 
importance. Gentlemen need not be in such haste. If left 
eighteen months or two years without offices, it Is no great 
cause of alarm. The gentleman further said that we could 
send no representatives, but must send ambassadors to Con+ 
gress, as a foreign power. I assert the contrary ; and that, 
whenever a convention of the states is called, North Caro-. 
lina will be called upon like the rest. I do not know what 
these gentlemen would desire. hee 

fam very sensible that there is a great majority against 
the Constitution. If we take the question as they. propose,” 
VOL. IV. 29 
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they know it would be rejected, and bring on us all the 
dreadful consequences which they feelingly foretell, but 
which can never inthe least alarm me. I have endeavored 
to fall in with their opinions, but could not. We have’a 
right, in plain terms, to refuse it if we think proper. I have, 
in my proposition, adopted, word for word, the Virginia 
amendments, with one or two additional ones. We run no 
risk of being excluded from the Union when we think proper 
to come in. Virginia, our next neighbor, will not oppose 
our admission. We have a common cause with her. She 
wishes the same alterations. We are of the greatest impor- 
tance to her. She will have great weight in Congress; and 
there is no doubt but she will do every thing she can to bring 
us into the Union. South Carolina and Georgia are deeply 
interested in our being admitted. The Creek nation would 
overturn these two states without our aid. ‘They cannot 
exist without North Carolina. There is no doubt we shall 
obtain our amendments, and come into the Union when we 


‘please. Massachusetts, New Hampshire, and other states, 


have proposed amendments. New York will do also, if she 
ratifies. There will be a majority of the states, and the 
most respectable, important, and extensive states also, desi- 
rous of amendments, and favorable to our admission. 

As great names have been mentioned, I beg leave to men- 
tion the authority of Mr. Jefferson, whose great abilities and 
respectability are well known. When the Convention sat 
in Richmond, in Virginia, Mr. Madison received a letter from 
him. In that letter he said he wished nine states would 
adopt it, not because it deserved ratification, but to preserve 
the Union. But he wished that the other four states would 
reject it, that there might be a certainty of obtaining amend- 
ments. Congress may go on, and take no notice of our 
atnendments; but I am confident they will do nothing of 
importance till a convention be called. If I recollect rightly, 
amendments may be ratified cither by conventions or the 
legislatures of the states. In either case, it may take up 
about eighteen months. For my part, 1 would rather be 
eighteen years out of the Union than: adopt it in its present 
defective form. 

Gov. JOHNSTON. Mr. Chairman, I wish to clear my- 
self from the imputation of the gentleman last up. If any 
part of my conduct warrants his aspersion, —if ever I hunted 
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after offices, or sought saittig favors to promote private inter- 
est, — let the instances be pointed out. If I know myself, 
I never did. It is easy for any man to throw out. illiberal 
and ungenerous insinuations. I have no view to offices-under 
this Constitution. My views are much humbler.. When I 
spoke of Congress establishing offices, | meant great offices, 
the establishment of which might affect the interests of the 
states ; and I added that they would proceed to-make laws, 
deeply affecting us, without any influence of our own. As 
to the appointment of the officers, it is of no importance to 
me. who is an officer, if he be a good man. 

Mr. JONES replied, that in every publication one might 
see ill motives assigned to the opposers of the Constitution. 
One reason assigned for their opposition was, that they feared. 
the loss.of their.influence, and diminution of their importance: 
He said, that it was fair its opposers should be permitted: to 
retort, and assign a reason equally selfish for the conduct of 
its friends. Expectation to offices might influence them, as 
well as the loss of office and influence might bias the others. 
He intended no allusion to that gentleman, for wor he dee 
clared he had the highest respect. 

Mr. SPENCER rose in support of the motion of the gen- 
tleman from Halifax. He premised, that he wished no res- 
olution to be carried without the utmost deliberation and 
candor. He thought the proposition was couched in such 
modest terms as could not possibly give offence to the other 
states ; that the amendments it proposed were to be laid be- 
fore Congress, and would probably be admitted, as they 
were similar to those which were wished for and proposed 
by several of the adopting states. He always thought it 
more proper, and agreeable to prudence, to propose amend- 
ments previous, rather, than subsequent, to. ratification. He 
said that, if two or more persons entered into a copartnership, 
and employed a scrivener to draw up the articles of copart- 
nership in a particular form, and, on reading them, they found 
them to be erroneous, —it would be thought very strange 
if any of them should say, “Sign it first, and we shall: have 
it-altered hereafter.” If it should be signed before altera- 
tion, it would be considered as. an aét of indiscretion. As, 
therefore, it was:a principle of prudence, in matters of pri- 
vate property, not to assent to any obligation till its-errors 
were removed, he thought the principle infinitely more: TeCES 
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sary to be attended to in a matter which concerned such.a 
siumber- of -péople, ‘and.so many millions yet unborn. Gen- . 
_Wémen’ said they. should be out of the Union. . He observed 
that they were before confederated with the other states by 
@ solémif compact, which was not to be dissolved withow 


the:consent of every state in the Union. North Carolina 

had ‘not assented to its dissolution. If it was dissolved, it ~} 
‘was fot their fault, but that of the adopting states. It was _ 
a. maxim. of law that the same solemnities were neces- 


voMr. FREDELL.. Mr. Chairman, in my opinion, this is a 
vety ‘awful moment. Ona right decision of this question 
may. possibly depend: the peace and happiness of our country 
ges. ‘Whatever be the decision of the house on this sub- 
‘Ttought to be well weighed before it is given. We 
t:to view our:situation.in all its consequences, and deter- 
nine ‘with the utmost caution and deliberation. It has been 
suggested, not only out of doors, but during the course of the 
debates, that,.if we are-out of the Union, it will be the fault 
‘OF other. states,and. not ours... It.is true. that,. by the Articles 
nfederation, the consent of each state was necessary 
for‘any:alteration. It is also true that the consent. of nine 
“states renders theConstitution binding on them.. The un- 
happy. cotisequences of that unfortunate article.in this Con- 
federation produced the necessity of this. article in the Con- 

stitution. -Every body knows that, through the peculiar 
.-obstinacy of Rhode Island, many great advantages were lost. 
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Notwithstanding her weakness, she uniformly opposed. ever 
regulation for the benefit and honor. of. the.. Union: -at, tat 
The other states were driven to the necessity. -of: + 
for their own security and welfare; without. waitin, 2. 
consent of that little state. _. The deputies from twelve:states 
unanimously concurred. in opinion that the happines : 
America ought not to be sacrificed. to. the papriCe : and 
nacy of so inconsiderable a part. 

. It will often happen, i im the course of human. affairs, ‘thai 
the policy which is proper on common occasions fails, and 
that laws which do very-well in the regular administration 
of a government cannot: stand when. every: thin 
into confusion. In such a case; the safety of th 
must supersede every. other consideration; and e' 
ing regulation which interferes with that. must: be- 
from, rather. than that the people should-be- ruined. 
Convention, therefore, with a degree of. manliness. whic 
admire, dispensed with a unanimous consent. for. the : 
ent change, and at the same time provided ‘a. permanent. . 
remedy for this evil, not barely by dispensing with: the:con 
sent of one member i in future alterations, but by ma: ig. 
consent of nine sufficient for the whole, if the te ; 
agree, considering that the consent of so larg: 
ought in reason “to govern the whole; and the: ‘propo 
was’ taken. from the old Confederation, which in the most 
important cases required the consent of nine, and in every 
thing, except the alteration of the Constitution,’ made that 
number sufficient. .It has been. objected, that the adoption: 
of. this government would be improper, because it would in- 
terfere with the oath of allegiance to .thé state. No. oath. 
of allegiance requires us to sacrifice the safety: of our:coune.. 
try. When the British government attempted to. estab! 
a tyranny in. America, the people did. not .think. their’ 
of. allegiance bound them. to submit to. it.. I had: take 
that oath several times myself, but had-no. scruple. to opp 
their tyrannical measures. The-great principle is,‘ The: safes : 
ty of the people is the supreme. Jaw.. Government .was.¢ 
ginally instituted for their welfare, and whatever may-be, 
form, this ought to be. its object. ‘This-is the fund 
principle on. "which. our government is. founde 
countries, they suppose. the existence. -of .0 

and infer that, ifthe sovereign violates his. pet 
20 
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people have a right to resist. If he does not, the govern- 
ment must remain unchanged, unless the sovereign consents 
to an. alteration. In America, our governments have been 
clearly created by the people themselves. The same au- 
thority. that created can destroy ; and the people may un- 
doubtedly change the government, not because it is ill ex- 
ercised, but because they conceive another form will be more 
conducive to their welfare. I have stated the reasons for 
departing from the rigid article in the Confederation requir- 
ing a unanimous consent. We were compelled to do this, 
or see our country ruined. In the manner of the dispensa- 
tion, the Convention, however, appear to have acted with 
great prudence, in copying the example of the Confedera- 
tion in all other particulars of the greatest moment, by 
authorizing nine states to bind the whole. It is suggested, 
indecd, that, though ten states have adopted this new Con- 
stitution, yet, as they had no right to dissolve the old Ar- 
ticles of Confederation, these still subsist, and the old Union 
remains, of which we area part. The truth of that sug- 
gestion may well be doubted, on this ground: when the 
principles of a constitution are violated, the constitution it- 
self is dissolved, or may be dissolved at the pleasure of the 
parties to it. Now, according to the Articles of Confeder- 
ation, Congress had authority to demand money, in a certain 
proportion, from the respective states, to answer the exigen- 
cies of the Union. Whatever requisitions they made for that 
purpose were constitutionally binding on the states. The 
states had. no discretion except as to the mode of raising 
the money. Perhaps every state has committed repeated 
violations of the demands of Congress. Ido not believe it 
was from any dishonorable intention in many of the states ; 
but.whatever was the cause, the fact is, such violations were 
committed. The consequence is that, upon the principle [ 
have mentioned, (and in which I believe all writers agrce,) 
the Articles of Confederation are no longer binding. It is 
alleged that, by making the consent of nine sufficient to form 
a government for themselves, the first nine may exclude the 
other four. This is a very extraordinary allegation. When 
the new Constitution was proposed, it was proposed to the 
thirtecen states in the Union. It was desired that all should 
agree, if possible; but if that could not be obtained, they 
took. care that nine states might at least save themselves 
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from destruction. Each, undoubtedly, : had «: a ight: , 
first - proposition, because it was proposed: to. them 
only doubt can be,: whether they had a:right: afterwards 
my opinion, when any state has once rejected’. ‘the-Consti 
tion, it: cannot claim to come in afterwards asa 
right. eX . if 
If it does not, in sian serine, paieet bai sehace to.acetide 
for the present, I think the other states may: regard this “as 
an absolute rejection, and refusée’to’admit-us afterwards ‘bat 
at their pleasure, and on what terms they please... Gentle: 
men wish for amendments. . On this subject, though-we may 
differ as to the necessity of amendments; I “belie 
deny the propriety of proposing some,: 
pose of. giving. more general ‘satisfaction. * ‘The 
then, is; whether ‘it ‘is most prudent for us to'com 
Union immediately, and propose amendments, (asha 
done in ‘the other states,) or ‘to propose amendments, an 
out of the Union till all these be agreed :to -by the other 
states. The consequences of either resolution F. beg'leave 
to. state. By adopting, we shall bein the-Unioiw 
sister states, which is ‘the only foundation’ of our pr 
and safety: We shall avoid the danger of a ’separat 
danger. of which the latent effects ‘are. unkno Si 
am | convinced of the necessity of the Union, ‘that -I wo 
give up many things against my own opinion: to-obtai 
Hf. we- sacrificed ‘it. “by a rejection of the Constitution, or: 
refusal to‘adopt, (which amounts, I think, nearly to the | same 
thing,) the very circumstance of: disunion ‘may Occasion -amit 
mosity between us and the inhabitants of: the other states, 
which may be the means of severing:us forever: 
‘We shall lose the benefit which must. aectuy 
states from the new government... 
goods will sell cheap; their commodities. will crise: in: inet 
and ‘their distresses, occasioned by.the war, will: gradwall ‘ihe 
removed... Ours, for want of these:advantages, will: pair 
Another very material consequence -will ‘result: froni*it ; 
shalk:Jdse our share of the imposts: in all the--statesy v 
under. this: Constitution, is: to: go ‘into .the : federal treas 
It is the particular local interest of this. state to. ‘adopt 
account, more; perhaps, than that ‘of any otherment 
Union. .:At present; ‘all these imposts.go' into? 
treasury of each: state, and we well .know-our own: 
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seiquerice, cotnpared:to. ‘hose of the other states in general. 
leman. -from- Halifax (Mr. Jones) -has offered an ex- 
ee igu preyent. the Joss of our-share of the impost. In: 
pinion;. that expedient. will not answer the purpose. 
Ehe.amount of duties.on goods imported into this state is 
very. litde ; and if these resolutions are agreed to, it will be 
less.s.- ask any gentleman: whether the United States would 
receive, from the duties of this state, so much as would be our 
ptoportion, under the Constitution, of the duties on goods im- 
ported in all the states... Our duties would be no manner of 
compensation for such proportion. What would be the lan- 
guage.of Congress on our holding forth such an offer? “If 
you, are. willing to enjoy the benefits of the Union, you must 
he:subject to-all the. Jaws of it. We will make no partial 
ceo ms with you.” This-would probably be their ‘lan- 
: have..no “doubt all America would wish North 
‘be a:member of the Union. It is of importance 
3ut. we ought to consider whether ten states can 
vithout:ane, or one, without ten. On a compe- 
mt;:which will ‘give way ? . The adopting states will say, 
st, Other states had objections as well as ou; but rather than 
separate, they agreed to come into the Union, trusting to the 
justice of the other states for the adoption of proper amend- 
mants. afterwards... One most respectable state, Virginia; has 
dthis. measure, though. apparently averse to the system 
ti » But you:have laid down the condition on 
hich-alone-you will come into the Union. We must accede 
you Laub ete propositions, or be disunited from you 
altogether. . Is it fit that North Carolina shall dictate to the 
2 Union? We may be convinced. by your reason, but 
our: conduct will.certainly not be altered. ‘by your resistance.” 
: eave to say, if Virginia thought it right to.adopt and 
pe pepe pnpumaecneed ‘under:the circumstances of the Con- 
_ surely it is much: more so. for us in our 

Nat .state,; as was justly observed, is a 
respectable one. Had she held out, it 
subject of most serious alarm. But she 
Josing the union altogether too dangerous 
She-did not. then.kuow ‘of the ratification of 
ampshire..’ If she:thought it necessary to adopt, when 
tes had ratified, is it-not much. more necessary 

after the ratification by ten? I do. not say that we 
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ought servilely to imitate any example. But I may say; ‘that 
the examples of wise men and intelligent nations are wor hy 
of respect; and that, in general, we may be inuch safer in 
following than in dgparting from them. In my opinion, as 
many of the amendments proposed are similar to ameni 
ments recommended not only by Virginia, but by other'states, 
there is great probability of their being obtamed. All: ‘the 
amendments proposed, undoubtedly, will not be, nor I think’ 
ought to be; but such as tend to secure more effectually the 
liberties of the people against an abuse of the powers granted; 
in all human probability, will; for in such amendments all 
the states are equally interested. The probability of such 
amendments being obtained is extremely great ; for ihodey 
three states ratified the Constitution unanimously,” ere’ 
been a considerable opposition in the other states. ’ ian 
Hampshire, the majority was small. In Massachusetts, the é 
was a strong opposition. In Connecticut, the opposition was 
about one third: so it was in Pennsylvania. In Marylaiid; 
the minority was small, but very respectable. In Virginia; 
they had little more than a bare majority. There was ‘a 
powerful minority in South Carolina. Can any man pre* 
tend to say that, thus circumstanced, the states would’ dis- 
approve of amendments calculated to give satisfaction to thé 
people at large? There is a very great probability, if nota: 
absolute certainty, that amendments will be obtained.‘ The: 
interest of North Carolina would add greatly to the scale if 
their favor. If we do not accede, we may injure the states 
who wish for amendments, by withdrawing ourselves ‘from 
their assistance. We are not, at any event, in a condition 
to stand alone. God forbid we should be a moment. sepa- 
rated from our sister states! If we are, we shall be in great 
danger of a separation forever. | trust every gentleman wat 
pause before he contributes to so awful an event. cea 
“We have been happy in our connection with the: ‘oth 4 
states. Our freedom, independence, every thing dear to'tis} 
has been derived from that union we are now going ras 
to dissolve. If we are to be separated, let every gentleman 
well weigh the ground he stands on before he votes: f é 
separation. ‘Let him not have to reproach himself, her 
that he voted without due consideration for a measur 
proved the destruction of his country. eee 
Mr. Iredell then observed that there were isin ananions 
VOL. IV. 30 


iad a.view. of getting offices and emoluments. He 
erest of his country. to private views. He'declared, in 


2d as to himself. He believed it was so with respect 
to:the:rest... The interest and happiness of his country solely. 
governed him ‘on that occasion. He could appeal to some 
‘members: in-the house, and particularly to those who knew 
‘him in. the. lower part of the country, that his disposition had. 
‘never been. pecuniary, and that he had never aspired to. 
offices, . At. the beginning of the revolution, he said, he held 
one: of. the best, offices in the state under the crown —~an 
office.on which he depended for his support. His relations 
were in Great Britain; yet, though thus circumstanced, so 
far:was he from being influenced. by. pecuniary motives, or 
ents of office, that, as soon as his situation would ad-. 
did not hesitate'a moment to join the opposition 
t: Britain ;-nor would. the richest office of America 
ive-tempted him to.adhere to that unjust cause of the Brit- 
ish: government.’ «He apologized for taking up the time of 
the.committee; but-he observed, that reflections of that kind 
‘were. considered as having applied, unless: they were taken 
notice of. He.attributed no unworthy motives to any gen- 
tleman in, the house.. He believed most of them-wished to 
Jurshe he. interest: of their country according to their own 
: € ‘Pepe: other res would be equally 


WILLIE. JONES discrved” that he assigned un- 
worthy motives tonoone. He thought a gentleman had insin- 
d-that:the, opposition all acted from base motives. He 
“was well-assured. that-their. motives were as good as those of 
‘the other party, and he thought he-had a right to retort . by 
oshowing’.that. ‘selfish.views. might influence as wellon one 
. ithe other... He intended, however, no. particular re- 
setion:on' those.two gentlemen: ‘who had applied the obser- 
tion to: themselves — for whom, he said, he had the highest 
reRpect, and. was sorry he: had made the. observation, as it 
had:given them pain.’ But if they were conscious that the 
ebservation.did not apply to-them, they ought not to be of- 
fended atit. “He then explained the nature of the resolutions 


he: PP : sed 5 cand: the: ‘plain question was, whether. they 
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thrown out; against: thoee. who favored the Constitution,, 


0 cen nnd omy a Ml hd a AP 


st-solemn manner, the insinuation was unjust and ‘il 


ed no man thought him so wicked as to. sacrifice. . 


Bioopwort#. | NORTH. CAROLINA. 235 


should adopt them or not. He was not afraid that North 
Carolina would not be admitted at any time hereafter. 
Maryland, he said, had not confederated for many years, with 
the other states; yet she was. considered in the mean. time 
as a member of the Union, was allowed as. such to send her 
proportion of men and money, and was at-length. admitted. 
into the confederacy, in 1781. ‘This, he said, ‘showed how 
the adopting states would act on the present occasion. 
North Carolina might come into the Union when she 
leased... 

Gov. JOHNSTON made some observations as to the par- 
ticular case of Maryland, but in too low a. voice to be, dee 
tinctly heard. 

Mr. BLOODWORTH observed, that the. first convention 
which met to consult on the necessary alterations of the: Con- 
federation, so as to make it efficient, and put the commerce 
of the United States on a better footing, not consisting ofa 
sufficient number from the different states, so as to authorize. 
them to proceed, returned without effecting any thing ;. but, 
proposed that another convention should be called, to have 
more extensive powers to alter and amend the Confedera- 
tion. This proposition of that convention was warmly op-. 
posed. i in Congress. Mr. King, from Massachusetts, insisted. 
on the impropriety of the measure, and that the existing 
system ought to stand as it was. His arguments, he said, 
were, that it might destroy the Confederation to propose al- 
terations; that the unanimous consent of all the states was 
necessary to introduce,those alterations, which could not. pos- 
sibly be obtained; and that it would, therefore, be in vain. to. 
attempt it. He wondered how gentlemen came to enter- 
tain different opinions now. He declared he. had. listened 
with attention to the arguments of the gentlemen. on. the 
other side, and had endeavored to remove every-kind of bias 
from his mind; yet he had heard nothing of sufficient weight 
to:induce him to alter his opinion... He was sorry that there. 
was any division on that important occasion, and wished. they 
could.all go hand in hand. 

‘As.to the disadvantages of a temporary ecclision from: the 
Union, he thought them trifling... He asked if a few politi- 
cal advantages “could be put in. competition with our. lib- . 
erties. Gentlemen said that amendments would probably. 
be obtained. He thought their arguments and. reasons were. 
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. gute a: method to obtain them-as withholding their 
‘be: He could ‘not ‘conceive that the adopting’ 
Would take’ any measures to keep this state out of the’. .. 
on.” ight view ‘were taken ‘of the subject, he said’ - 
t be blamed in staying out of the Union till | 
-amendiiénts*were “obtained. The compact between the’ - 
states ‘was ‘violated by the other states, and not by North”: : 
Carolina. ‘Would the violating party blame the - upright 
party 2° "This determination would correspond with the opin-" 
_ ion of ‘the gentleman who had written from France on the 
stibjeét.: “He would lay stress on no man’s opinion, but the 
opinion of that gentleman was very respectable. ~ : 
~My. DAVIE. Mr. Chairman, it is said that there is a 
great majority against’ the Constitution, and in favor of the’ 
géntleman’s proposition. The object of the majority, I sup- 
pose, isto pursue the most probable method of obtaining 


amendments. The honorable gentleman from Halifax has: 
said’ this is-the' most eligible method of obtaining them. My’ 
opinion ‘is the’ very reverse. “Let us weigh the probability 
of both modes proposed, and’ determine with candor which 


the. safest and surest method of obtaining the wished-for 
ations.. The honorable gentleman from Anson has said’ 
dt’ our conduct in adhering to these resolutions would be’ 
modest..~ What is his idea or definition of modesty? The 


se the Consti- 


only states‘out of the Union. But if these three were added, 
‘would ‘compose a majority in favor of amendments, and 
arious heats; compel the other states‘into the 
“Tt: most be granted that there is no way of ob- 
ndments bat the mode prescribed in the Consti- 
tution’; two: thirds of the “legislatures of the states in the 
confederacy may reqiite ‘Congress to call a convention to 
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propose. amendments, or the same. e. proportion of. Roth ‘ovis 5 
may propose them. It will then be of 10. consequence 
we stand out. and. propose. amendments. ;.- a 
we. are not a.member of. the confederacy; and, pos: es! 
federal rights, can neither ‘make any ropspition 0 
Congress to call a convention... ; ; 

Is.it not clear, however. strange it anay be, that. 
withholding our weight from those states who. are of our:ows 
opinion, and by a perverse obstinacy. obstructing’ the: very 
measure we wish to promote? If two thirds of both houses 
are necessary to send. forward. amendments:-to..the ‘states; 
would it not be prudent. that -we should. be: there;, and. add 
our vote to the number of those states who'are-of ‘the same 
sentiment ? The-honorable member from Anson ha 
this business to-a. copartnership, comparing : small thin 
great. The comparison is only just in one - respect: : 
dictatorial proposal of North. Carolina to the American con- 
federacy is like a beggarly bankrupt addressing an opulent 
company of merchants, and arrogantly telling them, «1 wish 
to be in copartnership with you, but the terms must be such 
as I please.” What-has North Carolina to. put into. the took 
with the other. states? Have we not -felt..our:.po' g 
What. was bs language of Congress on their last req 
on this state? Surely gentlemen must remember ithe pain 
ful terms.in:which our delinquency. was treated. The gen- 
tleman has also said that we shall still be a part of. the 
Union, and if we be separated, it is not our fault. . This: is 
an obvious solecism. It is our own fault, sir, and the direct 
consequence of the means we are. now pursuing. ‘North | 
Carolina stands foremost in the point of delinquency. and _ 
has repeatedly violated the Confederation.. :‘The:cor 
this state-.has been among the principal ..causes which 
‘duced this revolution in our federal government. ..'The hon 
able gentleman has also added, ‘that it -was.a: rule in law 

' the same. solemnities were necessa y. to: anaal, which 
necessary to. create-or establish, : “acompact ; and that, as. 
teen. states. created, so thirteenstates: must concur. 
dissolution of the Confederation.” - — This may. be 
like a lawyer or a judge, but it.is very unhike-a poli 
A majority is the: rule. of: republican decisions. 
voice of 'a majority: of the. people of America. th 
system vehi, and the s same suber: can: 
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itrat any: time: - Every ‘man of common: sense knows that 
political: power ‘is political right. Lawyers may: cavil and 
quibblé: about the necessity of unanimity, but the true prins 
ciple is. otherwise. . _ In every: republican community, the 
majority binds the minority; and whether confederated or sep: 
arated, the principle will equally apply. . We have no right 
to come into the Union until we exercise the right of decid- 
ing on the question referred to us... Adoption places us in 
the Union — rejection extinguishes the right forever. The 
scheme proposed by these gentlemen. will certainly be con- 
sidered as an absolute rejection; it may amuse the people, 
and answer a purpose here, but will not answer any purpose 
there. 

The honorable gentleman from Halifax asserts, «We may 
come: in when we please.” The gentleman from New 
Hanover,.on the same side of the question, endeavored to 
alarm:and frighten us. about the dangerous influence of the 
‘Eastern States. - If he deserves any credit, can we expect 
they will let us into the Union, until they have accomplished 
their -particular views, and then but on the most disadvan- 
tageous terms? Commercial tegulations will be one of the 
great objects of the first session of Congress, in which our 
interests will be totally neglected. Every man must be con- 
vinced of the importance of the first acts and regulations, 
as they will. probably give a tone to the policy of ages yet to 
come; and this scheme will add greatly to the influence of 
t 6 Eastern’ States, and proportionably diminish the power 
interests of the Southern States. 

é gentleman says he has a project in his pocket, which, 
ke risks his life, will induce the other states to give us a a share 
of:the'general impost. I.am fully satisfied, sir, this project 
will no answer the purpose, and the forfeiture of his life will 
be no. compensation for irretrievable public loss. Every 
mat : who: knows:.the resources of our-commerce, and our 
situation; will-be clearly..convinced that the project cannot 
succeed..:. The whole produce of our duties, both by land and 
Water, is’very trifling. For several years past, it has not ex- 
£10;000 of our own paper money. It will-not be 
probably: less— if ‘we were out of the Union. The 
whole ‘proportion: of this state of the public debts, except this 
ittance, tust- me: raised from the people by direct and 
diate ‘taxation. 
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But the fact is, sir, it cannot be raised, because: it cannot 
be paid; and without sharing in the general impost, we shall 
never discharge our quota of the federal debt... What does 
he offer the other states? The poor pittance I have men- 
tioned. Can we suppose Congress so-lost to every sense of - 
duty, interest, and justice? Would their constituents permit 
them to put their hands into their pockets to pay our debts ? 
We have no equivalent to give them for it. As several 
powerful states have proposed amendments, they will, no 
doubt, be supported with zeal and perseverance, so that it is 
not probable that the object of amendments will be lost. 
We may struggle on for a few years, and render ourselves 
wretched and contemptible ; but we must at last. come into 
the Union on their terms, however humiliating they may:be. 
The projeet on the table is little better than an absolute re- 
jection, and is neither rational nor politic, as it cannot pro- 
mote the end proposed. 

Mr. LOCKE, in reply to Mr. Davie, expressed some ap- 
prehensions that the Constitution, if adopted as it then stood, 
would render the people poor and miserable. He thought it 
would be very productive of expenses. The advantages of 
the impost he considered as of little consequence, as he 
thought all the money raised that way, and more, would be 
swept away by courtly parade — the emoluments of the Pres- 
ident, and other members of the government, the Supreme 
Court, &c. These expenses would double the impost, in 
his opinion. They would render the states bankrupt. 
The imposts, he imagined, would be inconsiderable. ‘The 
people of America began to import less foreign frippery. 
Every wise planter was fond of home manufacture. The 
Northern States manufactured considerably, and he thought 
manufactures would increase daily. Hg thought a previous 
ratification dangerous. The worst that could happen would 
be, that we should be thrown out of the Union. He would 
rather that should be the case, than embrace a tyrannical 
’ government, and give away our rights and privileges. He 
was therefore determined to vote for the resolutions of the 
gentleman from Halifax. ae, -_ fades 
_ Mr. SPENCER observed that, if the conduct of North 
Carolina would be immodest and dictatorial in proposing 
amendments, and if it was proposing a constitution to_the 
other states, he was sure the other states, who. had proposed 
the same amendments, were equally guilty of immodesty and 
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_ dietating.a constitution:to the other states; the only differ- 
a ing, that this state does not adopt. previously. The 
‘& them o had objections. to his legal maxims, and said they 
‘politic.. He would be extremely sorry, he said, if 
vxims. of. justice should not take place in politics. 
his to be the case, there could be no faith put in any 
compact. -He thought the comparison of the state toa beg- 
hs was a degradation of it, and insisted on the propriety of 
is own comparison, which he thought obvious to any one. 
le‘acknowledged that an exclusion from the Union would 
e a‘mest unhappy circumstance ; but he had no idea that 
it ‘would be. the case. As this mode of proceeding would 
hasten the amendments, he could not but vote for it. 

“Mr. JONES defined the word modesty by contrasting it 
with its antagonist, impudence. The gentleman found fault 
with the observation, that this was the most decent and best 
way. of obtaining amendments. If gentlemen would propose 

nore eligible method, he would consent to that... He said 
the-gentleman had reviled the state by: his comparison, and 
must have hurt the feelings of every gentleman in the house. 
He had no apprehension that the other states would refuse 
to: ‘admit them into the Union, when they thought proper. to 
come.in.. It was their interest to admit them. he asked 
if a beggar would refuse a boon, though it were but a shilling ; 
or-if twelve, men, struggling under a heavy load, would refuse 
ance of.a thirteenth man. 


DA E hoped they would not take up the whole 
‘but that the proposed amendments would be 
considered: ‘one by one. Some other aie expressed 
the same desires. : 


ther gentlémen thought the raetluiieds very proper as it stood. 
top So mite pat the resolution: was ee to by a great ima- 


Mr. President 
and Mr. Kean Sel from the ¢ committee of the 
whole Gonventio on, that the committee had again had the Constitution 
proposed for the future _government of the United States under consider- 
ation, and had come to a resolution thereupon; which he read in his 
place,, and afterwards delivered in at the clerk’s table. 

' Ordered, "That the*said:report lie on the table until te-morrow miorn- 
ings Yo ‘clocks ‘to which- time the house adjourned. 


; Fripay, August 1, 1788, 
o!Fhe Convention met. according to adjournment. 
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Mr. IREDELL. Mr. President: ‘1-believe, . Sir, ‘all. 
bate is now at an end. It is useless to. contend ai 
against a majority that is irresistible... We, submit, 
deference that becomes us, to the decision ofam 
my friends and myself are anxious that something’ 
pear on the Journal to show our’ sentiments:on.t 
| have: therefore a resolution in. my. hand to. offer, 0 ¢ 
view of creating any debate, (for | know jit-will be instantly 
rejected,) but merely that it may be: entered.on ‘the Fournah 
with the yeas and nays taken upon it, in order that. our.con- 
stituents and the world may know. what our ‘opini is really 
were on this important occasion.. We ,pre he 
exceptionable mode of ‘a protest,: which. might - increas 
spirit of party animosity among the. people: 
which is: an event we wish to. prevent, H} pee 
fore, sir, have the’ honor of moving—. - se 


“shat the consideration of the report. of the commi “ittée Be pos pot 
in order to take up the consideration of the-following resolution.’ 


‘Mr. IREDELL ‘then read the resolution in‘his La 
afterwards delivered it in at the clerk’s table, and. ae : 
was seconded by Mr. JOHN SKINNER. -’ 
Mr. JOSEPH M’DOWALL, and several 
men,.most_ strongly objected against. the: prop 
motion.. ‘They thought it improper, unpreced 
great contempt of the voice of the majority... 
Mr. IREDELL replied, that he thought it perfecy regue 
lar, and by no means a contempt of the majority. . The sole 
intention of it. was* to show the opinion: of the. minority, : 
which could not, in any other manner, be so properly. done; 
They wished to justify themselves. to. their constituent and 
h 


—ae 


the people at large would judge between the'me 
two propositions. They wished. also. to ayoid, if p 
disagreeable alternative of a protest. This, bein 
time he ever had the honor of being a member of 
sentative body, he did not solely confide in. his .own.jud 
ment, .as to. the proper manner of bringing his resol 
forward, but had consulted a. very respectable . ti 
d. 


enced member of that house, who eeeammendes 


practice in ‘Congress, ‘as he: had: observed 
Each member had an equal right’ to ma 
seconded, a vote ought. to- be. taken upon. it 
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‘ajofity would. not beso arbitrary as to prevent them from 
; method: to deliver their sentiments to the world. 


“supported by Mr. MACLAINE. and Mr. 


WILLIE: JONES and Mr. SPENCER insisted on: 
ng. irregular, and said they might protest... Mr. Jones — 
aid; there never-was an example of the kind before; that 
guch a ‘practice did not. prevail in Congress when he. was a 
weber of “it; and he well knew no such practice had ever 
prevailed. in the Assembly. 

“-Mr.: DAVIE said, he was sorry that gentlemen should not 
deal fairly and liberally with one another. He declared it 
was perfectly parliamentary, and the usual practice in Con- 
gtess. They were in possession of the motion, and could 
not: get rid of it without taking a vote upon it. It was in 
;the-nature of.a previous question. _ He declared that nothing 
hhurthis. feelings so much as the blind tyranny of a dead 


rarm. discussion on this point by several gentle- 
athe both-sides of the house, it was at length intimated to 
“Mr: Tredell, by Mr. Spaight; across the house, that Mr. Le- 
aoit, and-some ‘other gentlemen of the majority, wished he 
would withdraw his motion for the present, on purpose that 


ordingly, with the consent of Mr. Skinner, withdrew 
on’; and: the resolution of the committee of the whole 
en read, and ordered to be entered on the Jour- 
olution was accordingly read and entered, as 


2g 


That a declaration of rights, asserting and securing from 
the great'principles of civil and religious liberty, and the 
ghts:of the:people, together with amendments to the most 
and- exceptionable parts of the. said Constitution of govern- 
ht to: be.Jaid before Congress, and the convention of the states 
:ealled for the purpose of amending the said Constitu- 
: jderation, previous to the ratification of the Constitu- 
id-on the'pait ofthe state of North Carolina.” =. 
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“DECLARATION OF RIGHTS. 


‘1, That there are certain natural rights, of which. men, when. they 
form a social compact, cannot deprive or divest their posterity, among 
which are the enjoyment of life and liberty, with the means of acquiring, 
possessing, and protecting property, and pursuing and obtaining. happi- 
ness and safety. : lle saiy Sh 

«2. That all power is naturally vested in, and consequently. derived 
from, the people; that magistrates, therefore, are their trustees.and agents, 
and at all times amenable to them. ; é 

«3. That government ought to be instituted for. the common benefit, 
protection, and security, of the people; and that the doctrine.of. non+ 
resistance against arbitrary power and oppression is absurd, slavish, and 
destructive to the good and happiness of mankind. F Late cies 

“4. That no man or set of men are entitled to exclusive. or, separate 
public emoluments or privileges from the community, but in consideration 
of public services, which not being descendible, neither ought the offices 
of magistrate, legislator, or judge, or any other public office, to be hered- 
itary. ota, hed gates 
‘*3. That the legislative, executive, and judiciary powers of govern- 

ment should be separate and distinct, and that the members of the two 
first may be restrained from oppression by feeling and participating the 
public burdens: they should, at fixed periods, be reduced to a private 
station, return into the mass of the people, and the vacancies be supplied 
by certain and regular elections, in which all or any part of the former 
members to be eligible or ineligible, as the rules of the constitution of 
government and the laws shall direct. gee Ge wien 

“6. That elections of representatives in the legislature ought. to be 
free and frequent, and all men having sufficient. evidence.of permanent 
common interest with, and attachment to, the community, ought to: have 
the right of suffrage ; and no aid, charge, tax, or fee, can be -set, rated, 
or levied, upon the people without their own consent, or that of their rep- 
resentatives so elected ; nor can they be bound by any Jaw to which they 
have not in like manner assented for the public good. 

“7, That all power of suspending laws, or the execution of laws, by 
any authority, without the consent of the representatives of the people 
in the legislature, is injurious to their rights, and ought not to be. ex- 
ercised. : ae en 

8. That, in all capital and criminal prosecutions, a man hath a right 

“to demand the cause and nature of his accusation, to: be confronted with 
the accusers and witnesses, to call for evidence, and be. allowed..counsel 
in his favor, and a fair and speedy trial by an impartial jury of his vici- 
nage, without whose unanimous consent he cannot be found guilty, (except 
in the government of the land and naval forces ;) nor can he be compelled 
to give evidence against himself. 

“9. That no freeman ought to be taken, imprisoned, or disseized-of 
his. freehold, liberties, privileges, or franchises, or outlawed. or exiled;,or 
in any manner destroyed, or deprived of his life, liberty, or property, but 
by the law of the land. 7 4 

«10. That: every freeman, restrained of his liberty,..is- entitled: to:a 
remedy to. inquire into the lawfulness thereof, and -to remove..the Y 
if unlawful; and that such remedy ought not to be denied -nor. 1. 

“1. That, in controversies respecting property, and in suits;between 
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man and: aan, the ancient: trial. by. jury is:one of the greatest securities 
fo: the rights, of the people, and ought to remain sacred and inviolable. 

Thai ery freeman ought to find a certain remedy, by recourse 
juriés and wrongs he may receive in his person, prop- 
‘6 acter’; he ought to obtain right and justice freely. without 
saley'e fuphétely. ‘and: without denial, promptly and without delay ; and that 
alles ablishments or. _ regulations contravening these rights are oppressive 
atid w 
one w hat:excéssive bail ought not to be required, nor excessive fines 
imposed, nor éruel and unusual punishments inflicted. 

14. "Phat every freeman has a right to be secure from all unreasona- 
earches and seizures of his person, his papers and property ; all war- 
rants; therefore, to search suspected places, or to apprehend any suspected 
person, without specially naming or describing the place or person, are 
dangerous; and ought not to be granted. 

« 15, That the ‘people have a right peaceably to assemble together, to 
consult for the common good, or to instruct their representatives ; and 
that-every freeman has a right to petition or apply to the legislature for 
redress of grievances, 

#4016, -That the people have a right to freedom of speech, and of wri- 
ting: and ‘publishing: their sentiménts; that freedom of the press is one of 
ths reatest? ‘Bullwarks of liberty, and ought not to be violated. - 

That: the people have-a:right:to keep and bear arms ; that a well- 
‘militia, composed of: the body of the people, trained to arms, is 
er, Hatiiral,:and'safe défence of a free state ; that standing armies, 
itt time of pesce, are’ ‘dangerous to liberty, and therefore ought to be avoid- 
ed, as far as the circumstances and protection of the community will ad- 
mit ; and that; in all cases, the military should be under strict subordina- 
tion’ to, and governed by, the civil power. . 

"418, ‘That no’soldier, in time of peace, ought to be quartered in any 
horse without the consent of the owner, and in time of war, in such man- 


hat ahy” person religiously scrupulous of bearing arms ought to 
be : exe pled, ie payment of an equivalent to employ another to bear 
itead. 

."Fhat religion, or the duty which we owe to our Creator, and the 
teanner of discharging it, can be directed only by reason and conviction, 
not. by force or violence; and therefore all men have an equal, natural, 
lienable right to the free exercise of réligion, according to the 
of: conscience; and that no particular’ religious sect or society 
4 vored or ‘established a aw in preference to others.” 


‘AMEN DMENTS TO THE ‘CON STITUTION. 


‘hat each: ‘state in the Union shall res ectively retain every power, 
, and right, which is not by this Constitution delegated to the 
the: United States, or to ‘the departments of the federal gor- 


‘there’ shall be ‘one representative for every thirty ‘Hoasand: 
€6-thé® eriumeration or census mentioned: in the Constitution, 
ole lumber of representatives amounts to two hundied ; after 
‘wwtibhy that number shall be continiied or increased as Congress shall di- 
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rect, upon the princighes fixed. in. the Constitution,. by tesoanrme S the. 
representatives of eacit state.to some greater: cURBEE: of: the 
time to time, asthe: population i mereases. - : : # 

. 3, When Congress.shall lay ‘direct taxes or- r- excises; the 
diately inform the executive power. of-each' state of:the quota 
according to the census herein directed, which is-proposed 
raised; and-if the legislature of ‘any. state shall pass: an 
be effectual for i raising such quota‘at the time required 
taxes and excises laid by. Congress shall not-be collected'in su¢h'stat 

«4, That-the members of the Senate. and House of Representatives - 
shall be ineligible to, and-incapable of holding, any civil office under:sthe 
authority of the United States, during the time fer. ‘which they shall” ré- 
spectively be elected. 

“§, That the Journals of the proceedings of thé Senate and: Housé: 
Representatives shall be published at least once in every-year;‘ex ept-such 
parts thereof relating to: treaties, alliances, or: military: operations; 
their. judgment: require secrecy. : 

«6, That a regular statement and account of: receipts and: 
of all public moneys shall be published ‘at least. once in every.-year. 

‘7, 'Ehat no ‘commercial treaty shall be ratified without. th 
rence: of two thirds of the whole number of the members of the Senaté. 
And ‘no betig ceding, contraeting, restraining, or ‘suspending, the: terri- 
torial. rights or claims of. the United States, or any of: them, or. their, or 
any of their, rights or clainis of fishing in the American seas, or navigatin 6 
the American rivers, shall be made, but in cases of the most. ug 
extreme necessity ; nor shall any such treaty be ratified without the 
currence of three fourths of the whole number of, the: ‘member ofboth 
houses respectively. 

“8, That ‘no navigation law, or law spoaulatng: comnier 
passed without the consent of two thirds of the meimbers : pent ig 
houses: - - 

“9... That no standing army or regular troops ‘shall be: rained: Or: “kept 
in time of peace, without the consent of two thirds of the members present 
in ‘both houses. 

10; That no soldier shall be. enlisted for any longer term: than four 
years, except in time of war, and then for no longer term chan the conting- 
ance of the war. Pe 

“TL. That each state respectively shall have the power : 
organizing, arming, and disciplining its own militia;. whenst ver. Congress 
shall omit or neglect to provide for the same; that the militia:shall ‘not: be 
subject to -martial-law, except when in actual service: in.time® of: war, ‘ine: 
vasion, or rebellion ; and when not in the actual service -of the ‘United 
States, shall be subject only to such fines, penalties, and: pamaiineats as 
shall be dirécted or inflicted by the laws of ifs‘own'state.- 

“© -12,.-That Congress shall not declare any state to be in rebellio, 
out the consent of at least two shins of all the mesibers: Pesen 
houses. . ns 

“19. Fh the eichens power of Jegislation gi given to ‘Congress 
federal town-and its adjacent district, and other places. purchas 
be purchased: by Congress of any of the states, shall:extend ‘onl 
regulations:as respect the police and good government. thereof. : 

“14. That no person shall:.be capable of being President 
‘States for more than. eight years in any term ofan Reon years. 
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15, "That the judicial power of the United Stages shall be vested in 
one Supreme Court, and in such courts of admiralty"as Congress may from 
time to time ordain and establish in any of the different states. ‘The judi- 
cial power shall extend to all cases in law and equity arising under trea- 
ties made, or which shall be made, under the authority of the United States; 
to all cases affecting ambassadors, other foreign ministers, and consuls; 
to all cases of-admiralty and maritime jurisdiction ; to controversies: to 
which:the United States shall be a party ; to controversies between two or 
more states, and between parties claiming lands under the grants of differ- 
ent.states..In-all cases affecting ambassadors, other foreign ministers, and 
consuls, and those in which a state shall be a party, the Supreme Coart 
shall have original jurisdiction. In all other cases before mentioned, the 
Supreme Court shall have appellate jurisdiction as to matters of law only, 
except in cases of equity, and of admiralty and maritime jurisdiction; in 
which the Supreme Court shall have appellate jurisdiction both as to law 
and fact, with such. exceptions, and under such regulations, as the Con- 
gress shall make: but the judicial power of the United States shall extend 
to no case where the cause of action shall have originated before the rati- 
fication of this Constitution, except in disputes between states about their 
territory, disputes between persons claiming lands under the grants of dif- 
ferent:states, and suits for debts due to the United States. 
616, That,-in criminal prosecutions, no man shall be restrained in the 
exercise of the usual and accustomed right of challenging or excepting to 
the. jury. 
oo ¥%-That Congress shall not alter, modify, or interfere in, the times, 
places, or manner, of holding elections for senators and representatives, or 
either of them, except when the legislature of any state shall neglect, 
refuse, or be disabled, by invasion or rebellion, to prescribe the same. 
18, That those clauses which declare that Congress shall not exercise 
certain powers be not interpreted in any manner whatsoever to extend 
the power of Congress; but that they be construed either as making ex- 
ceptions.to' the specified powers where this shall be the case, or otherwise 
as-inserted merely for greater caution. 

“19, That the laws ascertaining the compensation of senators and rep- 
resentatives for their services, be postponed in their operation until after 
the:election of representatives immediately succeeding the passing thereof, 
that. excepted which shall first be passed on the subject. 

. “20. That some tribunal other than the Senate be provided for trying 
impeachments of senators. 

21. That the salary of a jndge shall not be increased or diminished dur- 
ing his: continuance in office, otherwise than by general regulations of salary, 
which. may take place ona revision of the subject at stated periods of not 
less than:seven years, to commence from the time such salaries shall be 
first ascertained by Congress. 

“422. That Congress erect.no company of merchants with exclusive ad- 
vantages of commerce. 

‘(23, That no treaties which shall be directly opposed to the existing 
laws-of the United States in Congress assembled shall be valid until such 
daws shall be repealed, or made conformable to such treaty; nor shall any 
treaty be-valid which’ is contradictory to the Constitution of the United 
States; 0 2. ; 

» ¢24. That the latter part of the 5th paragraph of the 9th section of the 
Ist article be altered to read thus: ‘ Nor shall vessels bound to a particu- 
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lar state be obliged to enter-or pay. duties in any.. other; nor;. whea. bound 
. from any one of the states, be obliged. to clear in another.’ 

25, That Congress shall not, directly: or, indiré 
selves or through the judiciary; - interfere with: & -any one’ of t e 
redemption of paper money: already emitted: and. now: ‘in.’ sulatior 
liqnidating and discharging the public securities of -any. one of iL 
but each and every state shal] have the exclusive right of m 
and regulations, for the. above purposes, as.they, shall thin rope 

* . «26. That Congréss shall not introduce ‘foreign troops into 
States without the consent of two thirds of. the meraben: — 
- houses.” 


Mr. SPENCER then moved that the report of: ‘the. com- 
mittee be concurred with, and was. seconded. ‘By 
M’DOWALL. 
Mr. IREDELL moved that the consideration : 
tion be: postponed, in order to.take into consideration 't 
lowing resolution: ~~ 
‘ {Which resolution was the same he introduced before, and 
which he afterwards, i in substance, moved by way of amend- 
ment. 
aie gave rise to a very warm altercation on both. sides, 
during which the house was in great confusion. Many get 
_ tlemen in the majority (particularly Mr. WILLIE. JONES) 
strongly contended against the propriety. of ‘the mot a. : 
Several gentlemen in the minority resented,.in stro 
the arbitrary attempt of the. majority: (as: they t 
suppress. their‘sentiments ; and Mr. SPAIGHT, in pa 
lar; took notice, with great indignation, of the motion’ made 
to concur with the committee, when the gentleman. from 
Edenton appeared in some measure to have had. the faith of 
the house that he should. have an opportunity to renew:-his 
motion, which he had withdrawn at the ‘request of some..of 
the ‘majority themselves. Mr. WHITMILL HILL 
with great warmth, and declared that, in. ‘his. opinion 
majority persevered in their rantiel em the 
should secede. . o 
Mr. WILLIE. JONES still conten that 
was altogether irregular, and improper, and_made:a: 
calculated to show that such .a- motion;, made and-se¢ 
under. the circumstances in which it’ had been. intro 
was not.entitled to be entered on the Journal. ° His 
being seconded, was carried: by a. great majority.’ 
and nays were. moved for, and were taking, when 
DELL arose, and: sd he. was sensible of: the: i ir 
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ped he’ should: he excused for it, but it 
hg. ‘the house trouble ; that Mr: 
sardon for. naming him). had proposed an. 
‘with. which. be should -be: perfectly satis-. 
se“approved of it, as it was indifferent to him 
is object in substance was obtained. 
was, that the motion. for. concurrence - 
ithdrawn, and-his resolution should be. moved. by 
mendment. If the house, therefore, approved of 
od, and the gentlemen who had moved and sec- 
t é: motion would agree to withdraw it, he hoped. it 
wo ld be deemed Manecoesty to pore with me en and 


with eniiempt. Mr. TRED LL declared he had 
ntion ;. but: as the yeas and nays were taken ona 
th:sides of the ‘house; which he hoped 
be aaa he might be excused 


y ear, simblescer audios: ‘thels 
‘ acid it it was ‘agreed that the yeas and nays should not 
ior the motion which occasioned them entered on 
|. Mr. IREDELL then moved as follows, viz. : — 
he. report of the committee be amended, by striking 
ords of the:said report except the two first, viz. 
né'that.the following words be inserted 
z::~—“ this Convention, having fully ‘delib- 
stitution. proposed for: the future ‘govern- 
a Pink of America i the: Federal Con- 


wished for, yet that 
cd. subsequent to the rati- 

3,°and not: previous to it: — 
the’ state of North:Carolina, 
if, and ‘by virtue of the authority. 
the said Constitution on the part of 
tthe same‘ ‘time’ recommend ‘that, 
hé ‘following . amendments: to: the ‘said 
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Constitution may be proposed ‘for the: consideration.-and 
adoption of the several: states in: the Union, in: one: 
modes prescribed ‘by the 5th article thereof 3.” 


“AMENDMENTS. — 


“1. Each state in the Union shall. respectively. retain -€ 
jurisdiction, and right, which is not by this Constitation deleg: 
Congress ‘of the United States, or to the departments of ‘the geiier@! 
ernment; nor shall the said Congress, nor any department of thé. 
government, exercise any act of authority over any individual. in an 


the said states, but such as.cam be justified under some power particularly. 
given in this Constitution ; but the said Constitution shall be considered 
at all times a solemn instrument, defining the extent of th 


and the limits of which they cannot rightfully in any. instance exceé 
“2, There shall -be one representative for’every ‘thirty, thousan 
_ cording to the enumeration or census mentioned in the Con 
the whole number of representatives amounts to two hundred ; after. sh, 
that number shall be continued or increased, as Congress shall direct, up- 
on the principles fixed in the Constitution, by apportioning the represent- 
atives of each state to some greater number of people, from time to time, 
as the population increases. , ge bow 
‘3, Each state respectively shall have the power to provide .for-or- 
ganizing, arming, and disciplining, its own militia, whensoever Congress 
shall omit or neglect to provide for the same. The militia shallot’ ‘bé 
subject to martial law, except when-in actual service. in -time of war, in- 
vasion, or rebellion ; and when they are not in the actual service of. the 
United States, they shall be subject only to. such fines, —p 
punishments, as shall be directed. or inflicted by. the laws « 
state. =" a ae a ee a 
“4. The Congress shall not alter, modify, or interfere in the: times, 
places, or manner, of holding elections for senators and representatives, 
or either of them, except when the legislature of any state shall neglect, 
refuse, or be disabled by invasion or rebellion, to prescribe the same. ~ = 
“5, The laws ascertaining the compensation of senators and representa- 
tives, for their services, shall be postponed in. their operation watil after 
the election of representatives immediately succeeding the.passing 
of; that excepted which shall first ‘be passed on the subject. - . ’; 
“©6, Instead of the following words in the 9th section of- th 
ticle, viz., ‘Nor. shall vessels bound to or from-one state ‘be obli 
enter, clear, or pay duties, in another,’ [the meaning of which is 
deemed not sufficiently explicit,] it is proposed: that the followi 
be substituted :-* No vessel bound ‘to one’ state ‘shall. bé obliged 
or pay duties, to which such vessel may. be liable’ at any port-o! 
any other state than that: to which such vessel is bound; nog, ‘sh 
vessel bound from one state be obliged to-clear, or pay duties’ 
such vessel shall be liable at any port of clearance, in any oth 
that from which such vessel is bound?” ©... 


. He was seconded by Mr. JOHN: SKINNER. 
The question was_then put, ‘‘ Will the Conven 
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and were as 8 follows : — : 


Thomas Huiiter,. 
Gates. ; 
‘Thomas, Wyns, _ 
’ Abraham Jones, 
‘John Eborne, 


% Guo ee 
. ‘Henry ‘Abbot, 
‘Teaac Gregory, at 


; Charles Grandy, . James Jasper, 
“Enoch Sawyer, Caleb Forman, 
Lucas, Seth Hovey, 
illis, John Sloan, 
John Moore, 


De 
4 Richard D:- Dowall John : Cade, 
William J..Dawson,: Elias: Barnes, _ 
rfield, - . Neil Brown, . 


William Maclaine, : 
Nathan. Mayo, 


. ‘James. Winchester, William Slade, 
‘Willtam Stokes, ~~ William M’Kenzie, 
Robert Erwin, - 


“Phomas Stewart, - 
th: Coli . John Lane, 
“Thomas Reading, 
~Edward Everagain, 
Enoch Rolfe, - 
+ Devotion Davis, ~ 
> William Skinner, — 


iti 
‘aseph Reddick, _; 
a e : Joshua Skinner, 


james Gregory, 
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. John Dunkin, 
David Dodd, 
_ Curtis Ivey,” 
~- Lewis Holmes, 
_ Richard Clinton,,, 
. H, Holmes, 
“:obert Alison, 
» James Stewart, 
.‘ John Tipton, 
.- Jobn Macon, 
‘. "Mhomas: Pricer 
5. “H. Monfort, 
We. Taylor, 

- James Hailey, 
Britain Saunders, 
‘Wan. Lenoir, 
~ Allen, |. 
ohn pot 


lie Jones, Wm: Fort, 
; oe Gray, 


Wm. Lancaster, - 
Thomas Sherrod, 


a “Cornelis Dad, : 


jent or not P”? ‘and it was’ negatived ; where- 
EDELL nioved that-the yeas and nays should 
conded by: Mr. STEELE. The 


Y: 


“Thomas Hervey, 


John Skinner, 


Samuel Harre], 
Joseph Leech, 


Wn. Bridges, 


Wm. Burden, 
Edmund Blount, 
rel, 


- Simeon Spruil, 


David Tanner, 
Whitmill Hill, 


_ Benjamin Smith, 


John Sitgreaves, 
Nathani tgreavess 
Thomas eyed 
George Wyns, 
David Per ins, - 
Joseph Ferebee, 
Wn. Ferebee, 
Wm. Baker, 


Abner Neale. 
2 BA 


Thomas Tyson, 
w. Martin ‘ 
Thomas Hunter, 
Martin. 
John Graham, 


- Wm. Loftin, 
Ww. Kindal, 


Thomas Ussery, 


_ Thomas Butler, 


John Bentford, 
James Vaughan, 


‘Robert Peebles, ° 


* James Vinson, 

- Wm. §S. Marnes, . 
Howell Ellin, 
Redman Bunn, 


: John Bonds, 

- David Pridgen, — - 
_ Daniel Yates, 
:° Thomas Johnston, 


Jolin. Spicer, 


"A. Tatom, 
. Alex. Mebane, 


Wm. Mebane, 


‘Wm. M’Cauley, 


Wm. Shepperd, 
“Orange. | 
inley, 


-. Wyatt, Hawkins, 


James Payne,. 


AS Jobin: Graven: 


John Blair, 
Joseph Tipton, 
Wm. Bethell, 
Abraham Phillips, 
John M 


Ge 
Charles Galloway, 


James Boswell, 
John M’ Allister, 
David Looney, 
John Sharpe, 
Joseph Gaitier, 
John A. Campbell, 
John P. Williams, 
Wm. Marshall, 
Charles Robertson, 
James Gillespie, 
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Charles Ward, 
Wn. Randal, 


Frederick Harget, : 


Richard M’Kinnie, 
John Cains, 


-Jacob: Leonard, 


Thomas Cais 
Richard Singleton, 
James Whitside, 
Caleb Phifer, ' 
Zachias. Wilson, © 
Joseph Douglass, 
Thomas Dougan, : 
James Kenan, 
John Jones, 


" - John'Bryen, - 


_’ Francis Oliver, 
‘.. Matthew Brooks, ~:': Jan : 
: . Griffith. Fathortonds Wm. + Doki, oot 
: Geo: H Barringe: 


". Asahel: Beare 
Egbert Haywood,.: . 


- Wm. Wootten, - James Roddy,~- .. 
_ John Branch, . « . Samuel Cain, 
-Henry Hill,. B: Co 
Andrew. Bass, ‘ 
- Joseph Boon,’ - 
~ Wm. Farmer, . 


; Joris Hinton} 


Edward Wiltiame; 
Thomas Devane, 


Everet Tene. 


James Wilson... ... 


The Convention. met according to adjou nm 
The report of the committee of the* whole: 
_according to order, was taken up and read in the 
words as on yesterday; when it was moved by Mr. PER- 
SON, and seconded by Mr. MACON, that ihe Convention 
- do concur therewith, which was objected to by. Mr. A. 
+ MACLAINE. foe 

The question being put, “ Will the Convention concur 
with the report of the committee of the whole. convention, 
or not?” it was carried in the affirmative ; whereupon - -Mr. 
DAVIE moved for the yeas and nays,’ and was sec 
Mr. CABARRUS. They were accordingly taken’ 
‘those who voted yesterday against the amendment, voted : 
for concurring with the repay of the committee : those who 
voted in favor of the amendment, now voted against a con- 
currence with the report. 

On motion of Mr. WILLIE JONES, and seconded’ dy 
Mr. JAMES GALLOWAY, the following resolution, was 
adopted by a large majority, viz.:— 


‘‘ Whereas this Convention has thought proper paithisr to ‘aay ‘Dor 
reject the Constitution proposed for the governmént of the United States, 
and as Congress will proceed to act under: the. said Constitution en. 
states having ratified the same, ‘and probably lay an -impost Of .goot : 
ported into the said ratifying states, — 

« Resolved, That it be recommended to ‘the legislature of this‘st 
that whenever Congress shall pass.a law for collecting an impost in. th 
states aforesaid, this state enact a law for. collecting a Y similar: impos 
goods imported into this State,. and approptiate the money arisin 


from to thé use of Congress.” 
On the motion made by Mr. WILLIE JONES 


‘seconded by Mr. JAMES. ‘GALLOWAY, ae 
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ng Resolved, :tinanimously, That it be recommended to the General As- 
om measures for the redemption of the paper currency, 
- r be, areca: with the situation, and circumstances of 


ITE ‘That the foniseebte: the sieslant be eects 
‘Congress,’ and to the executives of New Hampshire, Massa- 
écticut, Rhode Island, New York, New Jersey, Pennsyl- 
, Delaware, Maryland, Virginia, South: Carolina, and Georgia, a copy 
e resolution of the. committee of the whole Convention on the subject 
Cénstitution proposed for the government of the United States, con- 
curred with: by this Convention, together with a copy of the resolutions on 
the: ‘subject of impost and paper money.” 


The Convention afterwards proceeded to the business of 


‘fix ing the seat of government, and on Mondeys¢ the 4th of 
‘August, adjourned sine die. 


“TR 7aE~ 
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ay ADOPTION OF THE FEDERAL , OONSE TUTIO! 


House or. Rerresenrarives. Iw. THE Lrscarons, 
Wepnespay, January 16, 1788. . 


Reap the proposed Federal Constitution, after which the house: resolved 
ve into a committee of the whole. Hon, THOMAS: ‘BEE in othe’ 
chair , ; 

Hon. CHARLES PINCKNEY (one of the: delegates of 
the Federal Convention) rose in his place; and ‘said 
although the principles and expediency of the. measures. pro 
posed by the late Convention will come more properly into - 
discussion before another body, yet, as their appointment 
_ originated with them, and the legislatures must be the instru- 
ment of submitting the plan to the opinion of the people, it 
- became a duty in their delegates to state with conciseness ia 
. the motives which induced it. : 

It must be recollected that, upon the eouclicion. 
’ definitive treaty, great inconveniences were experienced 
~ resulting from the inefficacy of the Confederation: 
‘ one first and most sensibly felt was the: destruction. 
: commerce, occasioned by the restrictions of: other: natio 
. whose policy it was not in the power of: the general gover 
_ Ment to.counteract. . The loss of ‘credit, the inability in 
_ Citizens: ‘to’ pay: taxes, and languor: -of government, we 
" they ever: must.be, the certain consequences:of ‘the déca 
commerce. “Frequent and unsuccessfal attempts w: 
- by Congress to. obtain the necessary powers. 

" too, individually attempted, by: navigation “acts” aii 
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provisions, to remedy the evil. These, instead 
erved-but to.increase it ; their regulations ii 
“Galy with -each other, but, in almost eve 
;- with treaties ‘existing ‘under the authority of th 
~Hence:.arose the: necessity of some general an 
nt system, which should at. once embrace all inter- 
y' placing the states upon firm and united ground, 

able them effectually to assert their commercial rights. Sen 
that nothing but.a concert of measures could effect this, 
roposed a meeting of commissioners at Annapolis, — 
€ legislature of each state, who should be empowered ©: 
“to ‘take’ inito'-consideration the commerce of the Union; to - 
‘consider. how: far a uniform system in their commercial regu- 
‘ations’ might be’ necessary to. their comnion interest ; and to - 
‘report to the states such an act as, when unanimously.ratified . 
_ by them, would enable Congress effectually to provide for 
same,.: In consequence .of this, ten states appointed: »; 
egates.- By’accident, or otherwise, they did not attend, 
ly. five states being represented. ‘The gentlemen present, 
being a majority of the Union, did not conceive it advi- 
“sable to proceed; but in an-address to their constituents, © 
“Which. was also ‘transmitted to the’ other legislatures, ace 2) 
-quainted: them with the circumstances of their meeting; that -: 
_there appeared to them to be other and more material defects 
~hn:the ‘federal system than merely those.of commercial pow- -; 
hat; these, upon examination, might be found greater | 
the acts. of their appointments implied, was at = 


probable; from the. embarrassments. which. mark 
résent state of national affairs, foreign and domestic, as 
erit, in their opinions, a deliberate and. candid discussion 
node which would unite the sentiments and councils 
estates. . They therefore suggested the appointment 
¥ convention, under more extensive powers;-for the 
devising ‘such: further. provisions as: should: appear. 
ecessary to-render the federal eerermment aes 
gencies: of the Union... 
‘this recommendation the late Convention assem- 
sost.of ‘the appointments had been- made before 
commendation .of Congress. was: forined-or known. 
ought: ‘proper: concisely to mention the manner-of .the 
vention’s ‘assembling, -merely.‘to obviate an: objection 
ich all:the: opposers-of :the- federal. ‘system had ‘used, viz., 
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that, at the time the Convention met,.no opinion was: entet> 


tained of their departing: from’. the.-. Confederatio 
merely:the grant of commercial: powers, and ‘the: - ebtabligh- 
ment of a federal revenue, were in agitation; whereas:nothing 


can be more true, than that its promoters had. for their. o' 
a firm national government. | :'Those-who'had serious 
templated the subject were-fully convinced::thai 
change of system was necessary — that, however. the H 
of the Confederation: might for.a time avert. the inconveni- 
ences of a dissolution, it. was impossible a. government: of 
that sort could long unite this growing and extensive country. 
They also thought that the public mind was full 
for thé change, and that-no.time could be moré.:p 
introducing it than the present— that the: total 
ernment, » ‘the destruction of commerée,. of. pub ere 
private~ confidence, and national tharacter,: “were suirely 
sufficiently alarming to awaken. their: constituents: toa: ‘eae : 
sense of their situation. ae 
- Under these momentous impressions the Coveneon met, 
when the first question that naturally presented itself. tothe 
view of almost every member, although it was never fortually 
brought forward, was the formation of a new, or the amend: 
ment of the existing system. Whatever might have.been the 
opinions of a few ‘speculative men, who either: did;: 
tended to, confide more: in the virtue of the. people than’ 
dence warranted, Mr. Pinckney said he would venture to: as- 
' sert that' the states ‘were unanimous in preferring a change. 
They wisely. considered: that, though the. Confederation . 
might possess the great outlines of a general government, yet 
that it:was, in fact, nothing more than. a. federal-union’;: or 
strictly speaking, a league founded in paternal and: persuasive 
principles, with nothing permanent and coercive in-its‘¢on= 
struction, where. the members might, or might: not,-coi 
with: their federal engagements, as. they: thought : proper: 
that no power: existed: 2 raising supplies but« by-the'r 
tions or quotas on the:states —-that-this: defect had :bee 
most fatally evinced by the experience -of the: states: for. 
last six’or eight years, in:which. not one of. them :had 
‘pletely complied ; but a few had: even: paid. up: their 
‘proportions 5: . others very. partially. and: some, he:ha 
reason ‘to: believe, had:not to this day. contribu 
to: the common treasury:since the: Union: was. fo 
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20! ixito: a detail of the conduct of the states, or the 
\téanid embarrassing’ situation to which their inat- 
jas, seduced the Union; these have been so often 
dis: strongly represented by Congress, that -he was sure 
there:could not be a-member on the floor unacquainted with 
“them: ‘It -was'sufficient to‘remark that the Convention saw 
‘and: felt the:necessity of establishing a government upon dif-. 
ferent. principles, which, instead of requiring the imtervention 
of: thirteen ‘different legislatures between the demand ‘and the 
eompliance, should operate upon the -peaple in the first in- 
stanees 6 5 - 
--He repeated, that the necessity of having a government 
- which should-at once operate upon the people, and not upon 
the-states, was conceived to be indispensable by every dele- ~) 
‘gation present ; that, however they may have differed with  .- 
‘Tespect:to the quantum of power, no objection was made to 
‘the-system itself. ‘They considered it, however, highly neces- 
‘y' that,:in ‘the establishment of a constitution’ possessing 
risive: national. authorities, a proper distribution .of its 
ers:should be attended to. . Sensible of the: danger ‘of a 
‘single body, and that to such a council the states ought not 
to:lntrust Important rights, they considered it their duty to 
divide. the legislature into two branches, and, by a limited 
tevisionary power, to mingle, in some degree, the executive 
-in: their proceedings —a. provision that he was pleased to find 
“meets..with ‘universal ‘approbation. The degree of weight 
ich each state was to have in the federal council became 
sstion of much agitation. .The larger states contended 
no-government:could ong exist whose principles were 
jnded: ‘in: injustice ; that one of ‘the most serious and un- 
2ctions to. the present.system was the injustice 
ndericy.in allowing: each state. an- equal vote, not- 
img their ‘striking disparity. The small:-ones: re- 
‘perhaps with reason; that, ‘as:the states were the 
on<which- the general government must. ever rest, 
tate governments must remain ;- that, however they 
ary:in’ point of territory or population, as: political as- 
tions: they were equal ;. that-upon these terms they for- 


_ ‘tally. confederatéd; and: that no inducement . whatsoever 
should: tempt them. to unite upon others; that, if they did,:it 


‘would amount to nothing less than throwing the whole. gov- 
> -ermment-of- the: Union into-the hands: of three or four of the 
>” largest states. 
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After much anxious discussion, — for,:had-the: Convention: 
separated without determining upon a plan, it would have. 
on this point, —a compromise. was effected, ‘by whi 
determined: that the first branch beso: ‘chosen: agi 
in due proportion the people of the Union; tha 
should be the representatives of the states,. where each: should: 
have an equal weight. ‘Though-he was at first oppo 
this compromise, yet he was far from thinking it:an. injudi 
cious one.. The different. branches of the. legislature’ being: 
intended as checks upon each other, it-appeared to him:they. 
would: more . effectually restrain their. mutual ‘intemperances: 
under this mode of representation than they wo a 
if both houses had been so formed. upon: proportions 
ciples ; for, let-us theorize as much as‘we will, it wi 
possible so far to divest the majority of the federal-repre 
atives of their state views and policy, as-to’ induce them 
ways to act upon truly. national - principles. . Men. do: not 
easily wean themselves of those preferences .and attachments 
which country and connections invariably create ; and it must 
frequently have happened; had the larger states acquired that. 
decided majority which a proportionable representation cwould: 
have given them in both houses, that-state ‘views’ an 
would have influenced -their deliberations. :. ‘The -eas 
which they would, upon all occasions, have: secured, 
jority in the legislature, might, in times less .virtuous:tha: 
the present, have operated as temptations to. designing. and 
ambitious men to sacrifice the public good to private views. 
This cannot be the case at present ;. the different mode -of 
representation for the Senate will, as _has.already-been ob+ 
served, most effectually prevent it. ‘The purpose -of estab: 
lishing different houses. of legislation was to.introduce:the ‘in+ 
fluence of different interests and principles; ‘and he~ thought 
that we should derive, from this mode- of. separating: the. 
legislature into two branches, those benefits‘which a pr 
complication of principles is capable of: producing, and. 
must,in his judgment, be: greater-than: any la tha may. 
arise‘from their temporary: dissensions: 

“The judicial he ‘conceived to. be at once: the ‘most t im 
tant and: intricate part of the-system. That.a supreme 
eral jurisdiction was: indispensable, cannot be denied. 
equally true’ that, in order to insure - the: administtatt 
justice, it ‘was necessary: to give it all the: pore ong 
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ite, the Constitution has enumerated ; witho 
xpect. a. due. observance ‘of . treaties — tha: 
b judiciary. would. confine themselves within th 
pervsphere;-or that general sense of justice pervade t 
nl hich ‘this. part’ of the Constitution.is intended to 
ii ‘oduce-and.. “protect — that much, however, would depend 
upon ‘the wisdom of the legislatures who are to organize it 
—that,.from the extensiveness of its powers, it may be 
ily: seein that, under a -wise management, this department, 
night ‘be. made-the keystone of the arch, the means of co 
necting.and binding the whole together, of preserving uni-: 
formity in. all the judicial: proceedings of the Union — that,. 
in. republics, much more (in time of peace) would always 
depend. upon the energy and integrity of the judicial . than 
-onany. other. part of the government — that, to insure these,. 
exten ve, authorities were ‘necessary ;. particularly so were. 
‘tribunal. constituted.as this is,:whose duty it would: 
only to-decide all national: questions which. should. 
hé- Union, but to control and keep the state 
plals: within ‘their. proper limits whenever they a ate, 
ppt to-interfere with its. power. 
er And-the executive, he said, though not constructed upon 
those firm and permanent princip ples. which he confessed: 
would: have been pleasing to him, is still as much so as. the: 
present temper and genius of the people will admit. Though. 
ections: had : been: made to this part of the system, 
a.loss to: account for them. . That there. 
hing: dangerous. in. its powers, even if. he was: 
ytake-undue: advantages, must -be easily discerned - 
éviewing. them. He is commander-in-chief of the 
naval forces of the Union, but. he. can neither.taise. 
nér.support forces by:his own authority. He has a revision- 
‘the making of laws; but if two thirds. of both 
rwards. agree. ‘notwithstanding. his negative, the 
fe: cannot appoint to an: office. without.the. Sen- 
can he: enter into treaties,or, in short, take a 
is government, without.their advice. He is,. 
office but. four years. . He might ask, then, 
he ‘dangers : of :the. executive ‘to: proceed £ ? 
roma combination..of the executive and - 
ey-might form:a baneful aristocracy... 
He: had been: ‘opposed mommeceas the. executive and 


. 
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the Senate in the discharge of those. duties, because. their 
union, in his opinion, destroyed that responsibility which-the 
Constitution should, in this respect, have. been careful .to 
establish ; but he had no apprehensions ofan aristocracy. 
For his part, he confessed that he ever. treated all fears of 
aristocracies or despotisms, in the federal head, as the most 
childish chimeras that could. be conceived. Ina Union ex- 
tensive as this is, composed of so many state governments, 
and inhabited by a people characterized, as our citizens are, by 
an impatience under any act which even looks like an in- 
fringement of their rights, an invasion of them by the fedeftal’ 
head appeared to him the most remote of all .our public 
dangers. So far from supposing a change of this sort. at.all 
probable, he confessed his apprehensions were.of a. different 
kind: he rather feared that it was impossible, while the 
state systems continue —.and continue they must — to.con- 
struct any government upon republican principles sufficiently 
energetic to extend its influence through all its parts. Near 
the federal seat, its influence may have complete effect; 
but he much doubted its efficacy in the more remote districts. 
The state governments will too naturally slide. into. an op- 
position against the general one, and. be easily induced to 
consider themselves as rivals. They will, after a. time, 
resist the collection of a revenue; and if the general gov- 
ernment is obliged to concede, in the smallest degree, on 
this point, they will of course neglect their duties, and, 
despise its authority: a great degree of weight and energy. 
is necessary to enforce it ; nor is any thing to be apprehended 
from them. All power being immediately derived from the 
people, and the state governments being the basis of the 
general one, it will easily be in their power to interfere, and 
to prevent its injuring or invading their rights... Though at 
first he considered some declaration on the subject of trial by, 
jury in civil causes, and the freedom of the press, necessary, 
and still thinks it would have been as well to have had it 
inserted, yet he fully acquiesced in the reasoning. which, was 
used to show that the insertion of them was not essential.. 
The distinction which has been taken between the nature of, 
a federal and state government appeared to be conclusive — 
that in the former, no powers could be executed, or assum 
but such as were expressly delegated ; that in the latter,:the. 
indefinite power was given to the government, except on 
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twere. by express..compact reserved to the 


» the. subject of. juries, in civil cases, the Convention 
‘dnxious.to make: some. declaration ; but when they re- 
flectéd: that ‘all- courts of admiralty and- appeals, being gov- 
erned im‘ their propriety by the civil law and the laws of 
nations, never had, or ought. to have, juries, they found it 
impossible to make any precise declaration upon the subject; 
they-therefore left it as it was, trusting that the good sense 
‘oftheir. constituents would never induce them to suppose 
tt it could be. the interest or intention of the general gov- 
ernment to abusé one of the most invaluable privileges a 
free country can boast; in the loss of which, themselves, 
their fortunes and connections, must be so materially. in- 
volved, and to the deprivation of which, except. in the cases 
alluded.to,-the people.of this country would never submit. 
Whea:we reflect that the exigencies of the government 
veqiire .that/a° general. government upon other ‘principles 
aii the-present: should be. established, — when. we: contem- 
‘plate ‘the difference between a federal union and a govern- 
ment ‘operating upon the people, and not upon the states, — 
We, must:at once see the necessity of giving to it the power 
-of: direct:taxation. Without this, it must be impossible for 
them :to:raise such supplies as are necessary to discharge the 
debts,:or support the expenses, of the Union — to -provide 
against the ‘common dangers, or afford that protection to its 
be ich they have.a right to expect from the federal. 
here he:begged leave to observe that, so far from 
ding danger from the exercise of this power, few or 
nveniences are to: be expected. He had not a doubt 
hat,except.in. time of war, or pressing necessity, a sufficient 
. sum.would always: be raised, by impost, to:defray the gen- 
Cf. enses.* As’ to. the power of raising troops, it: was 
ssary-to- Tr ely 
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insured, or its -laws:administered, without a: body ‘of ‘repular 
forces to aid the magistrate in the execution of his duty. 
‘All government is'a kind of restraint.::: We: may: be: tol d,:a\! 
free government imposes no - restraint: “‘upen: the: privat: 
of individuals which does not conduce in-a greater. degre to 
the public happiness; but all government ‘is restraint; ‘an 
founded in force. . We ‘are the first. nation.who--haye.-ever| | 
held: a contrary opinion, or even attempted -to -maintain one 
without it. The experiment has been made, and he trusted 
there would hereafter-be few men weak enough-to sappose 
that some regular force ought not to: be kept up, ‘or that-+! 
militia ever can be: depended app ‘as: the: ‘st port:o 
tection ‘of the Union.. oo 
Upon. the whole, he-.could: not: bu join. thos 
who have asserted. that this is: the best -governw 
has:ever yet been offered to the world, and that;:i instead: of 
being. alarmed at its consequences, we’ should: be astonish 
ingly pleased that one so perfect could have been formed 
from such discordant and unpromising materials... In a sys- 
tem founded upon republican principles,.where the: powers’ 
of government are properly distributed, and. each : confine 
to a separate body of magistracy, a greater.degree: of ‘farce 
and energy will always be found necessary than: even 
monarchy. ‘This arises from the national ‘spirit: of union: -be: 
ing stronger in monarchies than in republics: it is-said tobe. . 
naturally : strong in monarchies, because, in the absence both 
of manners. and principles, the compelling power of .the sov-. 
ereign collects and draws every thing to a point; and thereby, 
in all common situations; effectually supplies their ® place: 
But in free countries it is naturally. weak, ‘unless: supported 
by public spirit; foras, in.most cases, a fall. spitit of national 
union will require thatthe separate: and: partial. views ‘of 
private interest be on every occasion sacrificed to: the general 
welfare, so;-when this principle prevails : not;: (and at 
only prevail in moments of enthusiasm,). the. ‘national 
must ever be destroyed by selfish-views. and. private . interest, , 
‘He said | that, with respect to the ‘Union, this .can:‘only;‘be ;f 
remedied: by a strong. government,: -which, while: it-coleets 
its: powers toa point, will prevent that spirit of disusiio 
which the most: serious consequences are to be apprebe 
He begged leave, for a moment, to examine: what effe 
spirit of disunion must have-upon us, ‘as weima’ 
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oreigiyénemy..’ It weakens..the consistency of all 
asures, so that no extensive scheme of thought can . 
into action; if its accomplishment demand any 
wance:of: time. It weakens-not only the.consist- 
-but’the vigor and -expedition, of all public measures ; 
that,'while. a-divided ‘people are. contending about the 
ns of :security-or defence, a united enemy may surprise 
them.’. These are the apparent consequences of 
'r.. Pinckney confessed, : however, that, after all 
been said upon the subject, our Constitution was in 
easute: but ‘an experiment ;. nor:was it possible :yet,to 
form a-just:conclusion as to its practicability. - 
“It had been an opinion long established, that a republican 
form: of government ‘suited only the affairs of a small state ; 
which opinion is founded in the consideration, that unless the 
people’in ‘every: district of the empire be admitted to a share 
‘national representation, the government is not to them 
public;~that in. a democratic constitution, the mech- 
48° too-complicated, the motions: too slow, for the oper- 
ations: of a great empire, whose defence.and government 
require execution and despatch in proportion to the magni- 
cde, extent, and variety of its concerns. There was, no 
doubt, weight in these reasons; but much of the objection, 
he thought, would be done away by the continuance of a 
federal republic, which, distributing the country into districts, 
ot $, of a commodious extent, and Jeaving to each state 
#s"initeroal legislation, reserves unto a superintending gov- 
he adjustment of their general claims, the complete 
id of: the ‘common force and. treasure of the. empire. 
hat: limits ‘such a republic might. extend, or*how far it 
pable of uniting the liberty of a: small commonwealth 
sthe ‘safetyof a peaceful empire; or whether, among 
powers, dissensions-and:-jealousies would: not-arise, 


‘promising, that he considered it the fairest 
t.-had. been’. ever: made in favor. of: human 

nature: He*concluded with’ expressing .a thorough :convic- 
- tion thatthe’ firm establishment: of .the. present. system “is 
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better calculated to answer the great ends of public happiness 
than any that has yet been devised. 

A long debate arose on reading the Gensiiturion: in para- 
graphs ; “but, on a division, there appeared to be.a pinjonty. 

against it. 

Hon. ROBERT BARNWELL hoped gentlemen would 
confine themselves to the principles of this Constitution. 
An honorable member had already given much valuable ‘in- 
formation as reasons that operated in the Convention, so that 
they were now able to lay before their constituents the ne- 
cessity of bringing forward this Constitution. 

Judge PENDLETON read a paragraph in the Constitu: 
tion, which says ‘the Senate shall have the sole power:of : 
impeachment.” In the British government, and all govern- 
ments where. power is given to ymake treaties of peace, or 
declare war, there had been found necessity to annex respon- 
sibility. In England, particularly, ministers that advised 
illegal measures were liable to impeachment, for advising the 
king. Now, if justice called for punishment of treachery 
in the Senate, on account of giving bad advice, before what 
tribunal could they be arraigned? Not surely before their 
house; that was absurd to suppose. Nor could the Presi- 
dent be impeached for making treaties, he acting only. under 
advice of the Senate, without a power of negativing. . 

Maj. PIERCE BUTLER (one of the delegates of the 
Federal Convention) was one of a committee that drew up 
this clause, and would endeavor to recollect those reasons by 

which they were guided. It was at first proposed to vest the 
sole power of making peace or war in the Senate; but this 
was objected to as inimical to the. genius of a republic, by 
deetaying the necessary balance they were anxious to pre- 
serve. Some gentlemen were inclined to give this power to 
the President; but it was objected to, as throwing into: his 
hands the influence of a monarch, having an opportunity of 
involving his country in a war whenever he wished to pro- 
mote her destruction. ‘The House of Representatives was _ 
then named ; but an insurmountable objection was made tothis 
proposition — which was, that negotiations always required 
the greatest secrecy, which could not be expected in a large 
body. ‘The honorable gentleman then gave a clear, concise 
opinion on the propriety of the proposed Constitution. 


~ Gen. CHARLES COTESWORTH PINCKNEY: (one 
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of the delegates of the Federal Convention) observed, that 
the honorable judge, from his great penetration, had hit upon 
one. of those difficult points which for a long time occasioned 
much debate in the Convention. Indeed, this subject ap- 
peared to be of so much magnitude, that a committee con- 
sisting of one member from each state was appointed to 
consider and report upon it. His honorable friend (Major 
Butler) was on the committee for this state. Some members 
were for vesting the power for making treaties in the legis- 
lature ;. but the secrecy and despatch which are so frequently 
necessary in negotiations evinced the impropriety of vesting 
it there. The same reason showed the impropriety of pla- 
cing it solely in the House of Representatives. A few mem- 
bers were desirous that the President alone might possess 
this power, and contended that it might safely be lodged 
with him, as he was to be responsible for his conduct, and 
therefore would not dare to make a treaty repugnant to the 
interest of his country ; and from his situation he was mére 
interested in making a good treaty than any other man in 
the United States. This doctrine General Pinckney said he 
could not acquiesce in. Kings, he admitted, were in general 
more interested in the welfare of their country than any 
other individual in it, because the prosperity of the country 
tended to increase the lustre of the crown, and a king never 
could receive a sufficient compensation for the sale of his 
kingdoms; for he could not enjoy in any other country so 
advantageous a situation as he permanently possessed in his 
own. Hence kings are less liable to foreign bribery and 
corruption than any other set of men, because no bribe that 
could be given them could compensate the loss they must 
necessarily sustain for injuring their dominions ; indeed, he 
did not at present recollect any instance of a king who had 
received a bribe from a foreign power, except Charles-II., 
who sold Dunkirk to Louis XIV. But the situation of a 
President would be very different from that of a king: he 
might withdraw himself from the United States, so that the 
states could receive no advantage from his responsibility ; 
his office is not to be permanent, but temporary; and he 
might receive a bribe which would enable him to live in 
greater splendor in another country than his own; and when 
out of office, he was no more interested in the prosperity of 
his country than any other patriotic citizen ; and in framing 
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a treaty, he might perhaps show-an improper ~ partiality: for 
the state to which he particularly: belonged. The. different 
propositions made on this subject, the general observed, oc- 
casioned much debate. At last it was: agreed. to-give the 
President a power of proposing treaties, as he was the osten= 
sible head of the Union, and to vest the Senate (where-each 
state had an equal voice) with the power of agreeing-or dis= 
agreeing to the terms proposed. ‘This, in some: measure; 
took away their responsibility, but not totally; for, though 
the Senate were to be judges on impeachments, and the 
members of it would not probably condemn a measure they 
had agreed to confirm, yet; as they were not a permanent. 
body, they might be tried hereafter by other senators, and 
condemned, if. they deserved it. On the whole, a large ma- 
jority of the Convention thought this power would be more. 
safely lodged: where they had finally vested it, than any 
where else. It was.a power that must necessarily be lodged 
somewhere : political caution and republican jealousy ren- 
dered it improper for us to vest it in the President alone: 
the nature of negotiation, and the frequent recess of the 
Mouse of Representatives, rendered that body an improper 
depository of this prerogative. The President and Senate 
joined were, therefore, after much deliberation, deemed the 
most eligible corps in whom we could with safety. vest the 
diplomatic authority of the Union. fe 
Hon. RAWLINS LOWNDES could not consider the 
representation of two thirds in the Senate as equal to the old 
Confederation, which required nine states. By this new 
Constitution, a quorum in the Senate might consist only of 
fourteen; two thirds of which were ten. Now, .was. this’ 
any thing like a check equal to the present? . Was it con-: 
sistent with prudence to vest so much power in the hands of 
so small a body of men, who might supersede every existing 
law in the Union? Here he read the 2d clause in the 6th: 
article of the Constitution, viz. : “ This Constitution, and: the’ 
laws of the United States which shall be made in: pursuance’ 
thereof, and all treaties made, or which shall be made; 
under the authority of the United States, shall be the: su-° 
preme law of the land ; and the judges in every state: shall” 
be bound thereby — any thing in the Constitution or laws of : 
any state to the contrary notwithstanding.” Now, inthe 
nistory of the known: world, was there an instance:of the 
VOL. IV. 34 23 


266 = DEBATES. —- . [ Pinckney. 


rulers of a:republic being allowed to go so: far? Even the 
most arbitrary kings possessed nothing like it. The tyran- 
nical Henry VIII. had power given him by Parliament to 
issue. proclamations that should have the same force as laws 
of the land; but this unconstitutional privilege had been 
justly reprobated and exploded. The king of France, though 
a despotic prince, (he meant no reflection on that prince ; 
his opinion. was very well known,) yet could not enforce his 
edicts until they had been registered in Parliament. In 
England, the ministers proceed with caution in making trea- 
ties: far from being considered as legal without parliament- 
ary sanction, the preamble always stated that his majesty 
: would ‘endeavor to get it ratified by his Parliament. He ob- 
. | served, that the clause entirely did away the instalment law ; 
' for, when this Constitution came to be established, the treaty 
of peace ‘might be pleaded against the relief which that law 
afforded. The honorable gentleman commented on the ex- 
tensive powers given to the President, who was not, he be- 
lieved, likely ever: to be chosen from South Carolina or 
Georgia. ; ae 
« Gen. CHARLES COTESWORTH PINCKNEY. rose 
to obviate some of the objections made by the honorable 
gentleman who sat down, and whose arguments, he thought, 
were calculated ad captandum, and did not coincide with 
that iIngenuous, fair mode of reasoning he in general made 
use of. The treaty could not be construed to militate against 
our laws: now in existence ; and while we did not make, by 
jaw, any distinction between our citizens and foreigners, 
foreigners would be content. The treaty had been enrolled 
in the prothonotary’s office by the express order of the judges. 
It had been adjudged, in a variety of cases, to be part of the 
law: of the land, and had been admitted to be so whenever it 
‘was pleaded. If this had not been the case, and any: indi- 
vidual state possessed a right to disregard a treaty made by 
Congress, no nation would have entered into a treaty with us. 
~The comparison made between kings and our President 
‘Was not.a proper one. Kings are, in general, hereditary, in 
whose appointment the people have no voice ; whereas, in the 
election of our President, the people have a voice, and. the 
state of South Carolina hath a thirteenth share in his appoint- 
ment. In the election of senators, South Carolina has an 
equal vote with any other state ; so has Georgia; and if we 
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have a man as fit for the office of President in this state asin 
others, he did not think the being a southern man could be an 
objection. More than one president of Congress: had: been 
taken from this state. If we should not:be represented in 
the Senate, it would be our own fault; the mode of voting 
in that body per-capita, and not by states, as formerly, would 
be a strong inducement to us to keep up a full representa- 
tion: the alteration was approved by every one of the Con- 
vention who had been a member of Congress. He then 
mentioned several instances of difficulties which-he had been 
informed had occurred in Congress in determining questions 
of vast importance to the Union, on account of the members 
voting as states, and not individually. He did not think the 


Southern’ States would be remiss in keeping a full representa ‘ 
tion. Experience proved that the Eastern and the Southern 


5 


States were most punctual in attendance. He understood | 
that ‘it was the Middle ones that. principally, neglected this 


duty. 
Hon. JOHN RUTLEDGE (one of the delegates of the 
Federal Convention) thought the gentleman mistaken both 


as to law and fact; for every treaty was law paramount, and © 


a 


must operate. [Read part of the 9th article of Confedera- | 


tion.] In England, treaties are not necessarily ratified, as 
was proved when the British Parliament took up the— last 
treaty of peace. A vote of disapprobation dispossessed Lord 
Shelburne, the minister, of his place; the Commons only 
addressed the king for having concluded a peace ; yet this 
treaty is binding in our courts and in England. In ‘that 
country, American citizens can recover debis due to them 
under the treaty ; and in this, but for the treaty, what vio- 
lences would have taken place! What security had violent 
tories, stealers of horses, and a number of lawless men, but a 
law that we passed for recognizing the treaty? ‘There might 
have been some offenders punished ; but if they had obtamed 
a writ of habeas corpus, no doubt they would have been re- 
lieved. There was an obvious: difference between treaties 
of peace and those of commerce, because commercial treaties 
frequently clashed with the laws upon that subject; so that 


it was necessary to be ratified in Parliament. As a proof 


that our present Articles of Confederation were paramount, 
‘it was there expressed that France should enjoy certain’ 
leges. Now, supposing any law had _ passed taking: those 
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privileges'away, would not the treaty be a sufficient bar to 
any local-or municipal laws? What sort of power is that 
which leaves individuals in full power to reject or approve ? 
Suppose a treaty was unexpectedly concluded between two 
nations ‘at war; could individual subjects ravage and plunder 
under letters of marque and reprisal? Certainly not. The 
treaty concluded, even secretly, would be a sufficient bar to 
the establishment. _ Pray, what solid reasons could be urged 
to support gentlemen’s fears that our new governors would 
wish ‘to promote measures injurious to their native land? 
Was it not more reasonable that, if every state in the Union 
had a negative voice, a single state might be tampered with, 
and defeat every good intention? Adverting to the objection 
relative to the instalment law being done away, he asked, 
supposing a person gave security conformable to that law, 
whether, judging from precedent, the judges would permit 
any further proceedings contrary to it. He scouted the idea 
' that only ten members would ever be left to manage. the 
~ business of the Senate; yet, even if so, our delegates might 
be part of that ten, and consequently our interest secured. 
' He described difficulties experienced in Congress in 178] 
- and 1782. In those times business of vast importance stood 
still because nine states could not be kept together. Having 
said that the laws would stand exactly as they did before, 
the chancellor asked whether gentlemen seriously could sup- 
pose that a President, who has a character at stake, would 
be such a fool and knave as to join with ten others to tear 
up liberty by the roots, when a full Senate were competent 
to impeach him. 

Hon. RALPH IZARD gave a clear account of the man- 
ner in which edicts are registered in France, which, how- 
ever, were legal without that ceremony. Even the:kings of 
England had power to make treaties of peace or war. In 
the congress held at Utrecht, two treaties were agreed upon, 
one relative to peace, the other of commerce ; the latter was 
not ratified, being found to clash with some laws in exist- 
ence; yet the king’s right to make it was never disputed. - 

~ Mr. SPEAKER (Hon. John Julius Pringle) said, that in 
' general he paid great deference to the opinions of the gentle- 
man, (Mr. Lowndes,) because they flowed from good natural 
sense, matured by much reflection and experience. . On.this- 
occasion, he entirely disagreed with him. The gentleman 
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appeared extremely alarmed by a phantom.of. his own.crea- 
_ tion —a phantom, like every other, without..body:.or ‘sub- 
stance, and which will vanish as soon as touched. Ifthe 
objections which we may have to other parts of the Constitu- 
tion be no better founded than to: this article, the Constitu- 
tion will pass through the medium of. this house, like gold. 
through the crucible, the purer, and with much greater lustre. 
His objections will only serve to confirm the sentiments of those 
who favor it. .All the gentleman’s objections may be com- 
prised in the following compass: By the article, the Presi- 
dent, with ten senators, if only ten attend, may: make 
treaties to bind all the states— that the treaties have the 
force of, and indeed are paramount to, the laws of. the Jand 
'-— therefore, the President and Senate have a Jegislative 
power; and then he gives scope to a great deal of déclama- 
tion on the vast danger of their having such legislative power, 
and particularly that they might have a treaty which. might 
thus repeal the instalment law. This is a greater power, he 
says, than the king of France has; the king of Great Britain 
has his ratified by Parliament — the treaties of the French 
king must be registered. But he conceived the. gentleman 
was mistaken as to those treaties made by these monarchs. 
The king of France registers his edicts on some occasions, to 
facilitate the execution, but not his treaties. The. king. of 
Great Britain’s treaties are discussed by Parliament, not for 
ratification, but to discover whether the ministers deserve 
censure or approbation. The making of treaties is justly a 
part of their prerogative : it properly belongs to the execu- 
tive part of government, because they must be conducted 
with despatch and secrecy not to be expected in lerger.as- 
semblies. No such dangers as the gentleman apprehends 
can ensue from vesting it with the President and Senate. 
Although the treaties they make may have the force of laws 
when made, they have not, therefore, legislative power. It 
would be dangerous, indeed, to trust them with the power 
of making Jaws to affect the rights of individuals ; for. this 
might tend to the oppression of individuals, who could not 
obtain redress. All the evils would, in that case, flow from 
blending the legislative, executive, and judicial. powers. 
This would violate the soundest principles of policy.and gov- 
ernment. It is not with regard to the power of making 
treaties as of legislation in-general. The treaties. will affect: 
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all the individuals equally of all the states. . If the President 
and Senate ‘make such as violate the fundamental laws, and 
subvert the Constitution, or tend to the destruction of the 
happiness and liberty of the states, the evils, equally oppress- 
img all, will be removed as soon as felt, as those who are 
oppressed have: the power and means of redress... Such 
treaties, not being made with good faith, and on the broad 
basis of reciprocal interest and convenience, but by treachery 
and a betraying of trust, and by exceeding the powers with 
which the makers were intrusted, ought to be annulled. No 
nations would keep treaties thus made. Indeed, it is too 
much the practice for them to make mutual interest and con- 
venience the rule of observation, or period of duration. As 
for the danger of repealing the instalment law, the gentle- 
man has forgot that one article ordains that there shall be no 
retrospective law. The President and Senate will, therefore, 
hardly ever make a treaty that would be of this kind. After 
other arguments to obviate the objections of the honorable 
gentleman, Mr. Speaker concluded with saying, that it was 
not necessary for him to urge what further occurred to him, 
as he saw several of the honorable members of the Conven- 
. tion preparing, whose duty it more particularly was, and 
who were more able to confute the honorable gentleman in 
opposition. 
~ Dr. DAVID RAMSAY asked if the gentleman. meant us 
ever to have any treaties at all. If not superior to local laws, 
who will trust them? Would not the question naturally be, 
“¢ Did you mean, when you made treaties, to fulfil. them?” 
Establish once such a doctrine, and where will you find am- 
bassadors?.. If gentlemen had been in the situation. of 
receiving similar information with himself, they would have 
heard letters read from our ambassadors abroad, in which 
loud complaints were made that America had. become faith- 
less and dishonest... Was it not full-time that. such conduct 
as this should be amended? . ws 
Gen. CHARLES COTESWORTH PINCKNEY rose 
to:mention some instances he had omitted of the treaty. with 
Great Britain being considered in our courts as part of the 
law.of the land. The judge who held the court at Ninety- 
six discharged. upwards of one hundred recognizances of per- 
sons committed for different crimes, which fell within the 
meaning of this treaty. A man named Love, accused of 
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murder, was liberated. It is. true, the people, enraged at the 
enormity of his conduct, hanged-him soon :after; but of this 
the judicial power knew nothing until after its perpetration. 
Another murderer was allowed to plead the treaty of peace 
in bar, that had conducted General Pickens’s: brother: into 
the hands of .the Indians, who soon after: put him to death. 
Hon. RAWLINS LOWNDES desired gentlemen to.con- 
sider that his antagonists were mostly gentlemen -of the law, 
who were capable of giving ingenious explanations to such 
‘ points as they wished to have adopted. He explained his 
opinion relative to treaties to be, that no: treaty concluded 
contrary to the express laws of the land could: be. valid, 
The king of England, when he concluded one, did not think 
himself warranted to go further.than to promise: that He 
would endeavor to induce his Parliament to sanction it. 
The security of a republic is jealousy ; for its: ruin may-be 
expected from unsuspecting security. Let-us not, therefore, 
receive this proffered system with implicit confidence,:‘as 
carrying with it the stamp of superior perfection ; rather. let 
us compare what we already possess with what we are -of- 
fered for it. We are now under the government of a most 
excellent constitution, one that had stood the test. of. time, . 
and carried us through difficulties generally supposed: to» be 
insurmountable ; one that had raised us high in the eyes of 
all nations, and given to us the enviable blessings of liberty 
and independence ; a constitution sent like a blessing from 
Heaven ; yet we are:impatient to change it for another, that 
vested power in a few men to pull down that fabric, which 
we had raised at the expense of our blood. Charters ought 
to be considered as sacred things. In England, an attempt 
was made to alter the charter of the East India Company ; 
but they invoked heaven and earth in their cause ; moved 
lords, nay, even the king, in their behalf, and thus — 
the ruin: with which they were threatened. ; ¥ 
It has been said that this new government was to tes COR- 
sidered as an experiment. He really was afraid it would 
prove a fatal one to our peace and happiness. An experi- 
ment! What, risk the loss of political existence on experi- 
ment! No, sir; if we are to make experiments, rather let 
them be such as may do good, but which cannot possibly ¢o 
any injury to us or our posterity. So far from: having 
expectation of success from such experiments, ‘he sincerely 
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vlien: this‘new Constitution shouldbe adopted, 
; outhern ‘States: oat net ever to rise © 


bs rved, ee ‘SIX. ak the Basen States 
ty in: the. House ‘of. Representatives. Inthe 
a"he passed Rhode: Island; and: included-Pennsyk = © 
Now was'‘it* consonant with. ‘reason; with’ wisdom, 
;*to: Suppose;in a: legislature. where a majority 
gat whose interests were greatly. different from 
‘we had: the smallest chance of. receiving adequate ° 
advantages? “Certainly not.. He: believed the ‘gentlemen 
that ‘went from ‘this state, to represent us in Convention, 
possessed as much: integrity, and stood as high in point of 
character, as. any gentlemen that could have been selected; 
and‘ hé:also believed that they had done every thing in their 
power to’ procure for us a proportionate share: in this new 
ment; but: the very: little they:-had - gained - proved 
jatewésmay expect’ in future — that the interest of the 
her: States -would so predominate as to divest.us of any 
pretetisions to' the title of a republic. In the first place, what 
¢atise-was there for jealousy of our importing negroes? - may 
confine: us' to twenty years, or rather why limit us-at- all? 
For'his part, he: thought this trade could be :justified on’ the 
principles of religion, humanity, and justice ; for certainly to 
trans te: a:set of human: beings from. a bad country to a 
: ; was: fulfilling every ‘part of these. principles. But 
é our slaves, because they have none them- 
yd'theréfore-want-to exclude us from this: great:ad- 
“Whi y ‘sliould : the Southern: States: allow: of this, 


ige PENDLETON observed, tit ‘nly ‘hee. states, 
tith Carolina, and; North. Carolinay-all 


lowed: the 
tion‘ of negroes.’ Virginia had. a‘clause “in -her.@on- 
tion’ for’ this purpose; 
vat. probihié 


ind: Maryland; sl ‘believed;: ~even 


ied that: we - had a: ‘law - pro- 
negroes. for three years, a:law he 
here: was ‘no reason offered: why 
not find it-necessary to alter their 
ei: ports. - Without: negroes, this: state 
eneraté intoone of. the. most contemptible in the 
“he “cited: an expression that fell-from:General 


Lownpes.]_ SOUTH. CAROLINA. 2B, 


. Pinckney on a former:debate, that whilst there.remained one: 
acre: of shes Bootie in South: Carolin boule 


in granting the importation for ‘twe 
taken-to make us pay for this indulgen 
liable, on importation, to pay.a' duty not. ceeding. te 
lars; and, in addition. to: this, they:-were-lia 
tax Negroes were our:Wwealth, our only. natural, 
yet behold how our kind - friends. in the. nort 
mined soon: to tie up our hands, and..drain-u 
had! .. The Eastern States drew. theix.means. 
in a-great measure, from. their.-shipping’s: 
they had -been. particularly careful.no 
dens :. they were not to. pay tonnage. or dutié 
the. form -of clearing out.: all: ports..were . free..an 
them!..:Why, then, “call this a. reciprocal bargain ay.) 
all from: ‘one party, to bestow. it. on the other! .: 
‘Major BUTLER observed, that they. were: to, oy ve 
cent. impost. 
- This, Mr. LOWNDES. ‘peered, me fall; u iu 
sumer. They are. to. be. the- carriers;. and, -V 
consumers, therefore’ all expenses, would: fall. 
great number of gentlemen were captivated. [ 
Constitution, because those who..were:in.debt: woulk be 
pelled to pay ;.others pleased themselves with the 
that no more confiscation: laws would be. passed 5 but t 
were small advantages, in proportion to the evils. ‘that. might 
be apprehended from.the Jaws that might be passed. by.Co 
gress, whenever there. was a majority of. representative: 
the Eastern States, who were governed. by. pre} 
ideas extremely different from ours.. He was: 4 
present’ instance, that so much: partiality, prevail 
new Constitution, that opposition from- him, would 
less: however, he felt so much.the: importance .of 
that he. hoped the house would. .indulge:him ir 
to. take a view, comparatively, of ..the old. cons 
the new one, in-point of modesty..... Congress, lab 
many difficulties, asked to. regulate commerce for 
years; when the power reverted. into. the hands 0 
originally gave it ;-.but this infallible. new Constitutio: 
us of. any more. trouble, for: it was. to regulate .¢ 
‘infinitum ; and thus. called upon us to pledge 
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posterity, foréver,in support of their measures ; so when our 
local legislature had dwindled down to the confined powers 
ofa corporation, we should be liable to taxes and excise; ° 
not, perhaps, ‘payable in paper, but in specie. However, 
they need not be uneasy, since every thing would be managed 
in future by great men; and great men, every body knew, 
were incapable of acting under mistake or prejudice: they 
were infallible; so that if, at any future period, we should 
smart under laws which bore hard upon us, and think proper 
to’remonstrate, the answer would probably be, ‘Go: you 
are totally incapable of managing for yourselves. Go: mind 
your private affairs; trouble not yourselves with public con- 
cerns ——‘ Mind your business.’” The latter expression was 
already the motto of some coppers in circulation, and he 
thought it would soon be the style of language held out to- 
wards the Southern States. The honorable member apolo- 
gized for going into the merits of this new Constitution, 
when’ it was ultimately to be decided on by another. tribu- 
fal; but understanding that he differed in opinion with his 
constituents, who were opposed to electing any person as a 
member of the Convention that did not approve of the pro- 
posed plan of government, he should not therefore have an 
opportunity of expressing those sentiments which occurred 
to him on considering the plan for a new federal government. 
But if it was sanctioned by the people, it would have his 
hearty concurrence and support. He was very much, origi- 
nally, against a declaration of independency ; he also opposed 
the instalment law ; but when they received the approbation 
of the people, it became bis duty, as a good citizen, to pro- 
mote’ their due observance. i 

“Hon. E. RUTLEDGE was astonished to hear the honor- 
able gentleman pass such eulogium on the old Confederation, 
and prefer it, as he had done, to the one before the house. 
For his part, he thought that Confederation so very weak, so 
yery inadequate to the purposes of the Union, that, unless it 
was materially altered, the sun of American independence 
‘would indeed soon set—never to rise again. What could 
be effected for America under that highly-extolled constitu- 
tion? “Could it obtain security for our commerce in any 
part of ‘the world? Could it force obedience to any one 
Jaw of the Union? Could it obtain one shilling of money 
for the discharge of the most honorable obligations? ‘The 


Ruruzpse.] SOUTH CAROLINA. 216 


honorable gentleman knew it could not. . Was there a:single 

ower in Europe that would lend us a guinea on the faith 
of that Confederation? or could we borrow one.on the: pub- 
lic faith of our own citizens? The people of America had 
seen these things; they had felt the consequences: of this. 
feeble government, if that deserved the name of government 
which had no power. to enforce laws founded on solemn com- 
pact; and it was under the influence of those feelings: that, 
with almost one voice, they had called for a different govern- 
ment. But the honorable gentleman had said that this gov- 
ernment had carried us gloriously through the last war. Mr. 
Rutledge denied the assertion. It was true we had passed 
gloriously through the war while the Confederation was ,in 
existence; but that success was-not to be attributed to the 
Confederation ; it was to be attributed to the firm and:uncon- 
querable spirit of the people, who were determined, at the 
hazard of every consequence, to oppose a submission to Brit- 
ish government; it was to be attributed to the armaments 
of an ally, and the pecuniary assistance of our friends: these 
were the wings on which we were carried so triumphantly. 
through the war; and not this wretched Confederation, which 
is unable, by universal acknowledgment, to obtain a dis- 
charge of any part of our debts in the hour of the most 
perfect domestic tranquillity. What benefits, then, are to be 
expected from such a constitution in the day of danger? 
Without a ship, without a soldier, without a shilling in the 
federal treasury, and without a nervous government to obtain 
one, we hold the property that we now enjoy at the courtesy 
of other powers. Was this such a tenure as was suitable to 
the inclinations of our constituents? It certainly was not. 
They had called upon us to change their situation, and we 
should betray their interest, and our own honor, if we neg- 
lected it. But the gentleman has said that there were 
points in this new confederation which would endanger: the 
rights of the people — that the President and ten senators 
may make treaties, and that the balance. between the states 
was not sufficiently preserved — that he is for limiting the 
powers of Congress, so that they shall-not be able. to.do 
any harm; for, if they have the power to do any. harm, 
they may. . To this Mr. Rutledge observed, that the greatest 
part of the honorable gentleman’s objection was founded. or 
an-opinion that the choice of the people would fall. o1 
most worthless and the most negligent part of the com- 
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yas to; be..admitted,. it: would. to the 
wer. from. all. public bodies... The. gen- 
done, well to, have. defined the kind. of 
no, harm. . .The-very. idea of power inelu- 
oing: harm}. and.if the. gentleman. would 
that. could. do. no. harm, he -would.at -once 
-to: bea. power: which .cauld do no :good... To 
nst the use of .a. thing from’. the..abuse of it, had 
been. exploded by all. sensible. people... It was 
e President, with. the concurrence, of.two thirds 
nate, might make treaties ; and it was possible. that 
ten enators might: constitute the. two thirds, but it was just 
2 the reach. of possibility, and.a possibility from whence 
n danger - could be apprehended... If the President or the 
senators.abused their trust, they were liable to impeachment 
and punishment ;. and the. ‘fewer that were concerned in.the 
the. trust, the.more certain would be the punishment. 
rmation. of. this article, the delegates had.done their 
ly. ;. they had provided. that two.thirds of. the. Senate 
concur, in the making of treaties. If the states:should 
‘be negligent in sending their senators, it- would be. their own 
fault, eh the injury. would be theirs, not the framers of .the 
Constitution ; but if they were not negligent, they would 
have: more than their share. Is it not astonishing that: the 
gentleman who is so strenuous an advocate for the powers 
people, should distrust. the people the ‘moment that 
_given.-to. them,.and should: found his: objections. to 
athe corruption. of the representatives of. the 
n:the negligence of the people themselves? . If 
hjections.as these have any weight, they:tend to the 
tion. of .all confidence — the withholding L power 
ibilation: of. all. government: «. -Mr.: Rutledge. :insist- 
iat the, our full share. in. the House:. of Rep 
of th 


ovided for for. a census. of: the. peo ople, and: ie amber ‘af 
be directed ree the. number. of . the 

8; this clause. was, highly favorable 
.. Several. ofthe: Northern States 
it -wasotherwise with us; ;. the 
3. immense, and we should, i in.the 
high in our: representation, whilst 
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other states would keep their present position. Gentlemen 
should carry their views into futurity, and not confine them- 
selves to the narrow limits of a day, when contemplating:a 
subject of such vast importance. The gentleman had com- 
plained of the inequality of the taxes. between the Northern 
and Southern States ; that ten dollars a: head. was: imposed 
on the importation of negroes ; and that those negroes were 
afterwards taxed. To this it was answered, that the ten 
dollars per head was an equivalent to the five per cent. on 
imported articles; and as to their being afterwards taxed, 
the advantage is on our side, or, at least, not against us. 
In the Northern States the labor is performed by white 
people, in the Southern by black. All the free people (and 
there are few others) in the Northern States are to. be taxed 
by the new Constitution; whereas only the free: people, and 
two fifths of the slaves, ‘in the Southern States, are to be 
rated, in the apportioning of taxes. But the principal objec- 
tion is, that no duties are laid on shipping ; that, in fact, the 
carrying trade was to be vested, in a great measure, in the 
Americans; that the ship-building business was principally 
carried on in the Northern States. When this. subject. is 
duly considered, the Southern States should be the last. to 
object to it. Mr. Rutledge then went into a consideration 
of the subject ; after which the house adjourned. : 


Tuurspay, January 17, 1788. 

Gen. CHARLES COTESWORTH PINCKNEY ob- 
served, that the honorable gentleman (Mr. Lowndes) who 
opposed the new Constitution had asserted that treaties made 
under the old Confederation were not deemed: paramount. to 
the laws of the land, and that treaties made by the king of 
Great Britain required the ratification of Parliament to ren- 
der them valid. The honorable gentleman is surely mistaken 
in his assertion. His honorable friend (Chancellor Rut- 
ledge) had clearly shown that, by the 6th, 9th, and 13th 
Articles of the old Confederation, Congress have a power to 
make treaties, and each state is pledged to observe them ; 
and it appears, from the debates. of the English Parliament, - 
that the House of Commons did not ratify, but actually cen-. 
sure, the peace made by the king of Great Britain with 
America; yet the very members who censured it acknowl! 
edged it was binding on the nation. [Here*the: general 
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read extracts from the parliamentary debates of the 17th and 
21st of February, '1784.] Indeed, the doctrine that the king 
of Great Britain may make a treaty with a foreign state, 
which shall irrevocably bind his subjects, is asserted by the 
best writers on the Jaws and constitution of England — par- 
ticularly by Judge Blackstone, who, in the firste book of his 
Commentaries, (ch. 7, p. 257,) declares “that it is the king’s 
prerogative to make treaties, leagues, and alliances, with 
foreign’ states and princes, and that no other power in the 
kingdom can legally delay, resist, or annul them.” ‘If trea- 
ties entered into by Congress are not to be held in the same 
sacred light in America, what foreigy nation will have any 
confidence in us? Shall we not be stigmatized as a faith- 
less, unworthy people, if each member of the Union may, 
with impunity, violate the engagements entered into by the 
federal government? Who will confide in us? Who will 
treat with us if our practice should be conformable to this 
doétrine ? Have we not been deceiving all nations, by hold- 
ing forth to the world, in the 9th Article of the old Confeder- 
ation, ‘that Congress may make treaties, if we, at the same. 
time, entertain this improper tenet, that each state may vio- 
Jate them? I contend that the article in the new Constitu- 
tion, which says that treaties shall be paramount to the laws 
of the land, is only declaratory of what treaties were, in fact, 
under the old compact. They were as much the law of the 
Jand under that Confederation, as they are under this Con- 
stitution; and we shall be unworthy to be ranked among 
civilized nations if we do not consider treaties in this. view. 
Vattel, one of the best writers on the law of nations, says, 
“There would be no more security, no longer any commerce 
between mankind, did they not believe themselves obliged 
to preserve their faith, and to keep their word. Nations, 
and their conductors, ought, then, to keep their promises and 
their treaties inviolable. This great truth is acknowledged 
by all nations. Nothing adds so great a glory to a prince, 
and the nation he governs, as the reputation of an inviolable 
fidelity to his engagements. By this, and their bravery, the 
Swiss have rendered themselves respectable throughout 
Europe. This national greatness. of soul is the source of 
immortal glory ; upon it is founded the confidence of nations, 
and it thus becomes a’ certain instrument of power and splen- 
dor.” - Surely this doctrine is right; it speaks to the heart ; 
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it impresses itself on the feelings of mankind, and. convinces 
us that the tranquillity, happiness, and prosperity, of the 
human race, depend on inviolably preserving the faith of 
treaties. weno DO) sk pf ibeyed sb aate 
Burlamaqui, another writer of great reputation on. ‘poli 
cal law, says: “that treaties. are obligatory on the subjects 
of the powers who enter into treaties; they.are obligatory 
as conventions between the contracting powers; but they 
have the force of law with respect to their subjects.” ‘These 
are his very words : “Jis ont force de low a Pégard des sujets, 
considérés comme tels; and it is very manifest,”. continues 
he, “‘ that two sovereigns, who enter. into a treaty, impose, 
by such treaty, an obligation on their, subjects to conform to 
it, and in no-manner to contravene it.” It is remarkable 
that the words made use of by Burlamaqui establish the doc- 
trine, recognized by the Constitution, that treaties shall be 
considered as the law-of the land; and happy will it be for 
America if they shall be always so considered : we shall then 
avoid the disputes, the tumults, the frequent wars, we must 
inevitably be engaged in, if we violate. treaties... By our 
treaty with France, we declare she shall have all the priyi- 
leges, in matters of commerce, with the most favored nation. 
Suppose a particular state should think proper to. grant -a. 
particular privilege to Holland, which she refuses to France; 
would not this be a violation of the treaty with France? It 
certainly would; and we in this state would be answerable 
for the consequences attending such violation by another 
state; for we do not enter into treaties as separate states, 
but as united states; and all the members.of the Union are 
answerable for the breach of .a treaty by any one of. them. 
South Carolina, therefore, considering its situation, and. the 
valuable produce it has to export, is particularly interested in 
‘maintaining the sacredness of treaties, and the good faith with 
which they should be observed by every. member of 
Union. But the honorable gentleman complains that the 
power of making treaties is vested in the President and 
Senate, and thinks it isnot placed so safely with. them.as 
with the Congress under’ the old’ Confederation... Let us 
examine this objection. By the old Confederation, each 
state had an equal 'vote in Congress, and no treaty.¢ 
made without. the assent of the. delegates {rom nine. states. 
By the present Constitution, each state sends two mer 
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nd ‘consent ofthe Senate, to make 
thirds ‘of ‘the. Senate. preseiit concur. 


to obtain: a representation ‘from nine states ; 


fans single‘member would frequently pre- 


tet thi business from: being concluded; and if he absented 
3 had no: ‘power. to compel his attendance. ; 


tually-happened when a treaty-of importance: was 
Out'to ‘be concluded with the Indians; and several’ states, 
beliig’ satisfied, ‘at particular junctures, that the ‘nine. states 


ence at ended. the old’ method : it was fre+ 


te ‘per capita ; and’ the: President hag 


tates‘were present, they must allconcur |. 


present would not concur in sentiments on the subject of a . 


treaty, were’ indifferent whether their members attended or 


the Senate ; and the Senate has. now power .to:com- 
tendarice of “its. own. members. “We shall: thus 
0° elay, and business will be conducted ‘in a fuller 
sentation ‘of the states than ‘it hitherto” has been. All 


eibin; were 50 serisible of the advantage attending this mode 
‘of voting, that the measure was addpted unanimously. For 
in wn part, | I ‘think it infinitely preferable 1 to the. old method. 
Qs: for the i 


§ Corisider whether the power of cutie treaties 
sctirely placéd as it was before. It was formerly 
dngress, ‘who’ were a body constituted by the 
tes ‘of the different states in equal proportions. . At 
‘is ‘vested in a ‘President, who: is: choseii. by: the 
Herica; atid’ ina Senate;. whose’: members + 

iby the state legislatures, each legislature chooshig two 
rs. °Surely: there is greater security’ in “vesting this 
resent Constitution : has’ vested it, than in any 
ould: the gentleman .vest it'in thé President 
would, his assertion mthat: the: power we have 
dangerous ag the power vested by Parliament 
preclamations of’ Henry VIL; might have’ béen, per- 
waira d. Would he vést it. in the House of: Repre- 
\ iH cy be expected i in sixty-five meinbers? 
esides, ‘their sessions: will. probably 
fiths-in the year 3 therefore,’ ‘on that 


‘Bu y that the senators vote individually, and not 
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account, they would be a very unfit: body for. negotiation; 
whereas the Senate, fromthe smallness of its numbers, from 
the equality of power which each state. has in it, fromthe 
length of time for which its members are elected, from. the 
long sessions they may have without any great jnconveniency 
to themselves or constituents, joined with the president, who 
is the federal head of the United States, form together.a 
body in whom can be best and most safely: vested the diplo- 
matic power of the Union. Palms clang? 
General Pinckney then observed, that the honorable 
gentleman had not conducted his arguments with his usual 
candor. He had made use of many which were not. well 
founded, and were only thrown out ad ‘captandum. «.Why 
say, upon this occasion, that every thing would, in future, bé 
managed by great men, and that great men could..do. no 
wrong? Under the new Constitution, the abuse of power 
was more effectually checked than under the old one. .A 
proper body, immediately taken from the people, and return- 
able to the people every second year, are to impeach those. 
who behave amiss, or betray their public trust; another body, 
taken from the state legislatures, are to try them. .No man, 
however great, is exempt from impeachment and trial. If 
the representatives of the people think he ought..to be im: 
peached and tried, the President cannot oe him ;. and 
this great man himself, whom the honorable gentleman _pre- 
tends to be so much.afraid of, as well as the Vice-President, 
and all civil officers of the United States, are to be removed 
from office on impeachment and conviction of treason, bri- 
bery, or other high crimes and misdemeanors. ‘Then. why 
make use of arguments to occasion improper jealousies and 
ill-founded fears? Why is the invidious distinction of ‘great 
men” to be reiterated in the ears of the members ?. Is there 
any thing in the Constitution which prevents the President 
and senators from being taken from the poor as well as» the 
rich? Is there any pecuniary qualification necessary to. the 
holding of any office under the new Constitution? - There 
is not. Merit and. virtue, and federal ‘principles, are. the — 
qualifications which will prefer a’ poor man. to office; before 
a rich man whois destitute of them. The gentleman has 
made a warm panegyric on the old Confederation... Can 
possibly be serious, and does: he really think it can secure us 
tranquillity at home, or respect abroad? Ask: the citizens 
VOL. IV. 36 
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chusetts:if: the: Confederation: protected: them dur- 
-of Shays. .Ask.the crews of our vessels 
Igerines if respect for our. gov ernment ‘hath 
s.of .their-captivity..: Inguire‘of our‘dele- 
all’: thye:: despatches: from your public 
ot filled: with lamentations of the imbecility 
peand: whether: ‘foreign nations. do not: declare 
they iea: have no: ‘confidence in our. government, because: it 
is. not power to-enforce obedience to treaties. Go through 
tate in the Union, and: be.convinced: that a. disregard 
thtaken the place of order, and:- that Congyéss is 
‘80 lighted: ‘by all-of-them that not one.hath.complied with 
her requisitions:.. Every state in. the Union, except Rhode 
Island; was: so: thoroughly convinced that our government 
jnadequate to our situation, that all, except her, sent 
ts.,to. the. Convention: at Philadelphia. General 
ckney said, it had been “alleged that, when. there, they 
“id their powers. He thought not. - They had. a 
hie apprehended, to proposé any thing: which the 
ed-would strengthen the Union, and ‘be for :the -a 
of our country ;. but they did not pretend toa right 
te determine finally upon any thing. The present Constitu- 
tion .is but: a proposition which the people may reject ; but . 
he’ conjured them to.reflect seriously before they did reject 
as he-did‘ not think our state would obtain better terms 
other convention, and the anarchy which would, in all 
_ probability, be the: consequence of rejecting this Constitu- 
lid’ encourage some daring despot to seize upon the 
t, and: effectually deprive us of :our liberties. . © 
ery anember ‘who. attended the €onvention- was,-from 
the beginying, sensible of the. necessity of :giving. greater 
J othe federal: government. This was.the very. pur- 
which:.they were convened... Fhe. delegations: of 
Delaware were, at first, averse to ‘this: -organiza- 
they afterwards. acquiesced : in it 5 and: the. con- 
their delegates. has been so: very: agreeable to the 
ple: of ‘these states, that their respective conventions have 
nitnously: adopted- the. Constitution. .As we have. found 
‘He-necessaty to. give very-extensive: powers to the federal 
government:--both-over the persons and estates of the ‘citi- 
gens; we thought to: draw one branch of the legisla- 
_ tare: immediately: from. he people,. and that both . wroalth: and 
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numbers should be considered in the representation. . We 
were at a loss, for some time, for a rule-to ascertain the 
proportionate wealth of the states. At last we thought that 
the productive labor of the inhabitants was the best rule for 
ascertaining their wealth. In conformity to this rule, joined 
to a spirit of concession, we determined that representatives 
should be apportioned among the several states, by adding 
to the whole number of free persons three fifths of the slaves. 
We thus obtained a representation for our property ; and: J 
confess I did not expect that we had conceded too much to 
the Eastern States, when they allowed. us a representation 
for a species of property which they have not among them. 

The numbers in the different states, according to the 
most accurate accounts we could obtain, wéfe—. o.0 .- 


In New Hampshire, ©. 2. 2. 0. 1 2 1 we ew ee we, 102,000 
Massachusetts, . . . 1. 2 1 ee ew ee ew eee 860,000 
RhodelIsland, . . . . 2... ee 6 ee ee , 68,000 
Connecticut, 2 66. eee eee ee ew 202,000 
New York, 2. 2 2.0. 2 2 eee ee ee we 233,000 

_ New Jersey,. 2 6 ne ee eee we ee ee 188,000 
Pennsylvania, 2. 1 1 1 ee ee ew we ee, 360,000 
Delaware, . . 37,000 


Maryland, (including three fifths of 80,000 negroes,) . . 218,000 
Virginia, (including three fifths of 280,000 negroes) . =. 420,000 
N, Carolina, (including three fifths of 60,000 negroes,). ... 200,000 
S. Carolina, (including three fifths of 80,000 negroes,) ... . 150,000 
Georgia, (including three fifths of 20,000 negroes,) . . . © 90,000 


The first House of Representatives will consist of sixty-. 
five members. South Carolina will send five of them. Each 
state has the same representation in the Senate that she has 
at present; so that South Carolina will have, under the new 
Constitution, a thirteenth share in the government, which is 
the proportion she has under the old Confederation: and 
when it is considered that the Eastern States are full of 
men, and that. we must necessarily increase rapidly to: the 
southward and south-westward,.he did not think that. the 
Southern States will have an inadequate share in the repre- 
sentation. The honorable. gentleman alleges. that the 
Southern States are weak. | sincerely agree with him. 
We are so weak that by ourselves we could not form a union 
strong enough for the purpose of effectually protecting each 
other... Without union with the other states, South Carolina 
must soon fall. . Is there any one among us-so much a 
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Quixote as.to suppose that this state could long maintain her 
independence if she stood alone, or was only connected with 
the Southern States? I scarcely believe there is. Let an 
invading power send a naval force into the Chesapeake to 
keep. Virginia in alarm, and attack South Carolina with such 
a naval and military force as Sir Henry Clinton brought here 
in 1780; and though they might not soon conquer us, they 
would certainly do us an infinite deal of mischief; and if 
_ they considerably increased their numbers, we should proba- 
bly fall:. As, from the nature of our climate and the fewness 
of our inhabitants, we are undoubtedly weak, should we not 
‘endeavor to form a close union with the Eastern States, who 
are strong? _And ought we not to endeavor to increase that 
species of strngth which will render them of most service to 
us both in peace and war? —TI mean their navy. We cer- 
tainly ought ; and by doing this we render it their particular 
interest to afford us every assistance in their power, as every 
wound that we receive will eventually affect them. Reflect, 
for a'moment, on the situation of the Eastern States; their 
ntry full of inhabitants, and so impracticable to an invad- 
ing enemy by their numberless stone walls, and a variety of 
other circumstances, that they can be under no apprehension 
of danger from an attack. They can enjoy their independ- 
ence without our assistance. If our government is to be 
founded on equal compact, what inducement can they possi- 
bly have to be united with us, if we do not grant them some 
privileges with regard to their shipping? Or, supposing 
they were to unite with us without having these privileges, 
can we flatter ourselves that such union would be lasting, or 
that they would afford us effectual assistance when invaded ? 
Interest and policy both concurred in prevailing upon us to 
submit the regulation of commerce to the general govern- 
ment. But I will also add, justice and humanity require’ it 
likewise.” For who have been the greatest sufferers in. the 
Union, by our obtaining our independence? I answer, the 
Eastern States. They have lost every thing but their coun- 
try and their freedom. It is notorious that some ports to the 
eastward, which used to fit out one hundred and fifty sail of 
vessels, do not now fit out thirty; that their trade of ship- 
building, which used to be very considerable, is now annihi- 
lated; that their fisheries are trifling, and their mariners in 
want of bread. Surely we are called upon by every tie of 


3 
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justice, friendship, and humanity, to relieve their distresses ; 


and as, by their exertions, they have assisted us in establish: 


ing our freedom, we.should let them, in some. measure, 
partake of our prosperity. The general then said he would 
make a few observations on the objections which the gentle- 
man had thrown out on the restrictions that might be laid 
on the African trade after the year 1808. On this point 
your delegates had to contend with the religious and political 
prejudices of the Eastern and Middle States, and with the 
interested and inconsistent opinion of Virginia, .who was 
warmly opposed to our importing more slaves. I am of the 
same opinion now as I was two years ago, when J used the 
expressions the gentleman has quoted — that, while there re- 
‘mained one acre of swamp- -land uncleared of South Carolina, 
I would raise my voice against restricting the importation of 


negroes. I am as thoroughly convinced as that gentleman’ 


18, ‘that the nature of our climate, and the flat, swampy situa- 
tion of our country, obliges us to cultivate our lands with ne- 
groes, and that without ‘them South Carolina would soon: be 
a desert waste. 

You have so frequently heard my sentiments on this sub- 
ject, that I need not now repeat them. It was. alleged, by 


some of the members who opposed an unlimited importation, . 
that slaves increased the weakness of any state who admitted 


them; that they were a dangerous species of property, which 
an invading enemy could easily turn against ourselves. and 
the neighboring states ; and that, as we were allowed a rep- 
resentation for them in the House of Representatives, our 
influence in government would be increased in proportion as 


we were less able to defend ourselves. “Show some. 


period,” said the members from the Eastern States, “when 
it may be in our power to put a stop, if we please, to the im- 
portation of this weakness, and we will endeavor, for your 
convenience, to restrain the religious and political prejudices 
of our people on this subject.” “The Middle States and Vir- 
ginia made us no such proposition; they were for an im- 
mediate and total prohibition. We endeavored to obviate 


the objections that-were made in the best manner we could, 
and assigned reasons for our insisting on the importation, 
which there is no oceasion to repeat, as they must occur to. 


every gentleman in the house: a committee of the. states 
was appointed in order to accommodate this mately, and, 


ye 
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: deal-of dieulty, it was. ‘settled on. the foot 
onstitution. 
ment-we have Chie an n uplimited | importa- 
es‘ for” twenty. years. Nor is. it. declared that the 
‘shall ‘be. then’ stopped; it. may be continued. 
¢ have.a security that the general government can. never 
emancipate ‘them, for no such authority is granted); and it is 
itted;on all‘hands, that. the general government has no 
_ ‘powers: but: what are. expressly | Sta by the Constitution, 
and that all rights not’expressed were reserved by the several 
states. :We have obtained a right to recover our. slaves in 
whatever part of America they. niay take refuge, which is a 
right.we had not before. In short, considering all circum- 
ces, we have made the best terms for the security of this 
iés:of property it was in our power to make.. We would 
ade: better if we could ; but, on the whole, I do not 


ID RAMSAY thought our delesates had made 
éllent:bargain for us, by. transferring , an immense 
‘of Continental debt, which we were pledged to. pay, 
upon the. Eastern States, some of whom: (Connecticut, for 
instance) could, not expect to receive any material advantage 
from: us.’ He considered the old Confederation: as dissolved. 
‘Hon. JACOB READ. looked on the boasted efficiency of 

ss3. to be. farcical, and instanced two cases in proof of 
One: was, that, when. the: treaty should: have 
a sufficient number of members. could -not be 
ongress ‘for that purpose ;.so that-it was neces- 
espatch a frigate, at the expense: of fout thousand 
With: particular. directions: for Mr. Adams to..use . his 
ors, to: gain: time. - His application | proved’ ‘successful ; ; 
ery disagreeable consequences.must ued. 
ise.Was,.a: party of Indians. cameé.. to: P 
of éntering into an amicable treaty: with Con- 
could :be concluded, :@ member. went ‘to 
married, and. his secession had- nearly 
country Jn. all the miseries of war... M. 
Constiteton with. ‘those. states. tha were, in 


"i-singnten 3 in. ins Opposition. 


ee pieauiit ani equally: singular in his: sien the 
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old one. He described, with much good sense, the: imprac- 
ticability of annexing responsibility to the office of President 
in a republican form of government; the only remedy against 
despotism being to form a party against those who were 
obnoxious, and turn them out. ~ He observed that the Presi- 
dent’s powers did not permit him to declare war, 
Hon. RAWLINS LOWNDES declared: himself almost 
willing to give up his post, finding he was opposed by such 
a phalanx of able antagonists, any one of them possessing 
sufficient abilities to contend with him; but as a number of 
respectable members, men of good sense, though not in the 
habit of speaking in public, had requested that he would state 
his scntiments, for the purpose of gaining information on 
such points as seemed to require it, — rather. in compliance, 
therefore, with their wishes, than any inclination on his part, 
he should make a few further observations on the subject. 
Much had been said, from different parts of the house, against 
the old Confederation — that it was such a futile, inefficient, 
impolitic government as to render us the objects of ridicule 
and contempt in the eyes of other nations. He could not 
agree to this, because there did not appear any evidence of 
the fact, and because the names of those gentlemen who had 
signed the old Confederation were eminent for patriotism, 
virtue, and wisdom,— as much so as any set of men that 
could be found in America, — and their prudence and wisdom 
particularly appeared in the care which they had taken 
sacredly to guaranty the sovereignty of each state. The 
treaty of peace expressly agreed to acknowledge us as free, 
sovereign, and independent states, which privileges we lived 
-at present in the exercise of. But this new Constitution at 
once swept those privileges away, being sovereign over all; 
so that this state would dwindle into a mere skeleton of what 
it was; its legislative powers would be pared down to little 
more than those now vested in the corporation; and he 
should value the honor of a seat in the legislature in no 
higher estimation than a seat in the city council. Adverting 
to the powers given to the President, he considered them as 
enormous, particularly in being allowed to interfere in the 
election of members in the House of Representatives ; aston- 
ishing that we had not this reserved to us, when the senators 
were to be chosen from that’ body : — thinks it might be ‘so 
managed that the different legislatures should be limited’ to 
the passing a few laws for regulating ferries and roads. 


988 + DEBATES. (Lawiow: 


jnorable:gentleman, went. into. aninvestigation oj 
of our:representation in the proposed government, 
ought would be merely. virtual,:similar to wha 
England, whilst under the British gover 
were. then told that we were represented in. 
and this would, in the event, prove just such 
» mode of choosing senators ‘was: exceedingly 


eater difficulties would be found in the choice of a 
ause he must have a majority of: xinety-one 
jis‘ favor. For the first President.there was one «| 
“fan:to-whom. all America looked up, (General: Washington,) | 
“and for whom he most heartily would vote; but. after that 
‘gentleman’s. administration ceased, where could they . point 
out, another.so highly respected as to concentre a majority 
‘of. ninety-one .persons in his favor? and if no gentleman 
@: fully returned, then the government must stand 
vent over much of the ground which he had trod 
ling-day,,relative to the Eastern States having been 
led in‘what they had cohceded to gain ‘the regulation 
our.commerce, which threw into their hands the. carrying 
e,:and, put.it in their power to lay us underpayment of 
er freightage they thought proper to impose.:- “It was 
terest to-do'so,: and. no person .could doubt ‘but they - 
mote it:-by every :means in-their: power. He ' 
sufficiéntly.attended .to this point 
ad. been more attentive. to this object, 
to-have..it expressed, in this Constitution, 
re. open -to all nations ; instead of put- 
er.of a set.of men who may fritter away 
produce to:a little or nothing, by compelling 
xorbitant. freightage.. Neither did he believe |: 
ithe power of’ the-Eastern States to furnish a suf- 
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ficient number of ships: to carry our -produ 
. deed, a general way of talking, that the Eas 
a great number of seamen, a vast number: of 
. where were they? . Why did : they. not..com 
when ships are greatly. wend ?. He should 
- give them-a preference, ‘and so,-no, doubt;,¥ 
: iboeoay and yet very. few ships. come he 
* Eastern States. . Another exceptionable ‘point. was, 
were to give up. the power of taxing ourselves. ‘During 
~. connection with Great Britain, she left us the power ¢ of. rais- © 
ing money in any way most convenient; \ 
only required to defray the public wants, 
collecting it. ever prescribed. In this ni 
_ every thing is transferred, not so much. power 
us as. Lord North offered to guaranty: to us: 
atory plan.. Look at. the articles of union ratified: betw 
England and Scotland. How cautiously had the latter: ta- 
ken care of her interest in reserving all the forms of lav 
— her representation in Parliament — the right of taxation 
— the management of her revenue — and all her local and 
municipal interests! Why take from us the. right of : aying 
our delegates, and pay them from. the federal treasut 
remembered formerly what:a flame was. raised. 
setts, on account of Great Britain assuming th 
salaries to judges and other state officers ;, and that t 
duct was considered as originating in a design. tod 
the independence of their government. Our local. expenses 
had been nearly defrayed by our impost duty; but now 
"that this was given away, and ‘thrown. into.a. general fund, 
~ for. the use of all the states indiscrimina hould 
obliged. to augment our taxes to carr. 
“ment, notwithstanding we were.to pay a 
groes. . Paper money, too, was: another art 
and a popular point with many ; -but: what. ‘evils -hat 
experienced. by issuing a little paper money t rob 
selves from any exigency. that. pressed: 
circulating medium which every. body took. us 
merly to issue paper bills every. year; and. recall at 
five, with great convenience. and. advanita Hi 
per money 7 cartied us triumphantly through ‘th 
cated. us from. difficulties generally : supposed. 
‘mountable, . and: fully ; vestablished : us in ou 
VOL. Iv. 37 | 25 , 
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very thing isso changed that. an-entire stop must 
ahy Ynore ‘paper emissions, however. great our.dis- «: 
. “twas true, no. article. of the: Constitution 
here’should not be jury irials in civil cases; yet 
ist -beimplied, because it stated. that all crimes, ex- 
t eases’ of impeachment, shall be tried by-a jury. But 
€ s by jury were allowed, could any person: rest 
‘satisfied with a ‘ode of trial which prevents the parties from 
being obliged ‘to bring a cause for discussion. before a. jury 
n chosen : from the vicinage, in a manner conformable 
tothe present administration of j justice, which had stood.the 
tést.of time and experience, and ever been highly approved 
of? Mr..Lowndes expatiated some time on the nature of 
compacts, the sacred light in which they were held by all 
nations, and-solemnly called on the house to consider wheth- 
er it: ‘would not: be better to add strength to the old Confed- 
tion, instead of hastily adopting another; asking whether 
‘could be tooked on ‘as-wise, who, possessing a mag- 
building, irpon discovering a flaw, instead ‘of re- 
the-injury, should pull it down, and. build another. 
decd, he could ‘not understand with what. propriety the 
mnventiow proceeded to change the Confederation ; for 
every. person with whom he had conversed on this subject 
concurred in opinion that the sole object of appointing a 
coivention was. to inquire what alterations were necessary 
in: the Confederation, in order that it. might answer those. 
8 ¥ purposes for which it was originally intended. 
\miended that another convention should be called ; 
the general sense of America appeared now to- be 
wi, every objection could be met on: fair grounds, and 
adequate remedies: applied where necessary. This-mode of 
ptoceeding would conciliate all parties, because “it:-was 
candid: iad: a more obvious tendency to do ‘away: all 
ces than the adoption of a government which 
(ps tight. require the bayonet to enforce it; for it 
not:be ‘expected. thatthe people, who had disregarded 
equisitions of | Congress, though expressed. in language 
the most elegant and forcible that ‘he ever remembered ‘to. 
ha ‘tead,. woul ‘be more obedient to the government 
esistible: force ‘compelled them to-be: so... Mr. 
Lowndes concluded:a long speech with a glowing eulogy on: 


the old Co afederation, and. challenged his opponsats; whilst 


. information. upon its principles could. by: 
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one:state. objected, to get over that section-which:said,+¢'T 
Articles of this: Confederation.shall. be -inviolably:: 
- im every state, and :the: Union shall be. perpetual 
~ any alteration at any-time: hereafter ‘be made-:in thet 
such alteration be agreed. to-in:.a: Congress;,o 
States, and be afterwards. confirmed by. 
“every state.” 
Hon. ROBERT BARNWELL aia: althoug fhe. 
opposed to the investigation of the F ederal. Sonstituticn at 
that period, and in that house, and foretold, the. anneces- 


occasioned hy it, yet he ‘acknowledged: that, 


compensation for these wastes, he: shosld. b 
indebted to: the honorable. gentleman: for’ the. opp 
which he had given. Mr. Barnwell was most-decidedly in 
favor of the Constitution as recommended by the Gonvetitiet, 
and viewed with pleasure the small sacrifices of interest, 
-which, in his opinion, have been made to effect it... The 
arguments which had been adduced by the honorable gen- 
tleman in opposition had riveted his affections: :still more 
firmly to it, and had established in his. mind, as: conviction; 
what. was only approbation before... Jf -he- “di 
some part of. the Constitution . through | ‘a medium - di : 
from any of the gentlemen who had. s spore before him; 
should not have troubled this. house.. With this idea he:rose, 
and. left it to the house to-determine: whether he had. done 
his duty as. a. member, or. whether he. had unnecessarily 
contributed to the interruption of the bus : 
When he found that-a gentleman: 
abilities, and of so great’ experience; :w 
Constitution, he expected a train of reasoning, and:a 
of argument, that would have made. the federal fabri 
to its foundation... Bat to. him’ they. rather: appeared 


‘on its basis. To, give his » reasons. for this. opinion, he egeed 
the-indulgence of the house.: while. he. made. the fallow, 
observations upon the. principles: of the. gentleman 
tion..In.the first instance, it: appeared. to-him th 
tleman. had. established, as. the: basis of : his. objec 


which ‘ley. to: ‘the: south, -and. swold? ‘endeay 
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tooppress:them:: This idea: he considered.as found. - 
judice,-and unsupported~ by. facts: To . prove: 
» Mr.-B.-requested. gentlemen..for a.moment to’ 
ttention :to the: transactions which. the. late war - 
ngraved upon: the ‘memory. of.every man. When the 
armsof-oppression lay heavy on.us, were they not the first to. © 
arouse. themselves? When the sword of civil discord was ~ 
-drawn,were they not the first in the field? When.war.del- 
uged «plains: with blood, what. was their language ? 
Did:they demand the southern troops to. the defence. of -the 
north:?.No!: Or, when. war floated tothe south, did they 
withhold their assistance?. The. answer was the. same. 
When we stood: with the spirit, but weakness, of youth, 
they -supported -uswith. the vigor and prudence of age. 
When our country: was. subdued, when our citizens submit- 
ted. to superior power, it was then these states evinced. their 
ttachment. . He:saw not a.man who did not know that. the 
shackles ‘of the: south were broken asunder. by the arms of 
the: north...-With the ‘above-mentioned supposition of. op- 
pe sion, the gentleman had objected to the formation of the 
Senaté; that. the Confederation required. nine: states’ to 
ratify: matters of importance, but by the Constitution a 
majority :of fourteen can do almost any thing. That this 
was the case. he did not deny; but the conclusions that he 
had <drawn..were by; no means consequential. ‘The seven 
tern.:-States, the gentleman had said, whose interests 
similar;-will.-unite together, and, by having a majority 
he: Senate; will do what they please. If this was the 
case; It.went against uniting at all; for, if he was not mis- 
taken,.the interests of nine of the United States are almost 
the same. New Hampshire, Massachusetts, Rhode: Island, 
Connecticut, New York, New Jersey, Pennsylvania, :and 
Delaware; are very similar in their .interests. ::"They are 


$03 and, as the gentleman’s arguments 
gaimst:. every kind: of. coercive. government,: he 
on- that: -the:.Senate, .as established by this 
a). was: the. most -.proper. Upon this-head ‘he 
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ht te the a) ok 1 not: iene qui 
‘thie gentleman’s, lie-on- the side of the Eastert 
t-that, in all governments, a majority.must‘be-so 
most evident: nothing. would be ‘more complete! 
Mn a -governinent completely checked. . Having-comm 
8 far on the gentleman’s opposition to-the Federal:C : 
‘ion, he proceeded, according to the order of: his: objections, 
consider the presiding-power. On: this.-he-would. be:-ex- 
yemely concise ; for, as the only objection ‘whi¢h-had fallen. 
mn this head from: the honorable: gentleman: was, ‘hi 
-only a thirteenth part of him ;‘ and as this might eq 
4d; in his opinion, with more. justice,'-be the: obj i 
my and almost every state, he considered’ it’ dnly: 
ight thrown. into the scale of other objections; and nots 
bject for discussion. . oe 
With respect to the President's responsibility, it could. not 
s/established more firmly than it is: by the Constitution. 
hen treaties are made, if in the time of prosperity, men 
seldom think they gain enough; if in the day:of. adversity, 
hey ‘would be apt to make the President: ae illo ‘ 


bth 


fon had then wisely made ‘him. as saan: responsible 
mfluence of eh his cRaraceel; and his pena 3 as a Citi- 


jand. A auleibee of eines have ore ah 
i the possession of the head of every free nation, ai 
within the power of the present Congtess. -F 
ly, therefore, observe, that the most free and. enli 
tions of the world-had a federal head,.in which thi 
is established —he meant the Aniphictyonic counc 
{ireeks, which was the palladium’ oftheir. united: liberti 
and, until destroyed by the ambition of a few: of. th 
of Greece, was revered by: that jealous people as th 
tone of their federal union. « Against-the represe’ 
enerally objects, that. they are too few, and-not.¢l 
mediately by the people.’ “The whole. body’ consi 


€ 
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fivé’ persons, in the ‘proportion of one to thirty thousand. 
The British Parliament have one to fifteen thousand in the 
island of Great Britain, without considering her possessions 
elsewhere. © The numbers of her Parliament are fixed ; our | 
congressional powers may be increased almost ad infinitum. 
Supposing, then, that a smaller apportionment had been 
made, in time we should have been oppressed with the 
number of legislators, and our government would be as lan- 
guid and inoperative as it is at present; and he differed so 
much from the honorable gentleman, that he was apprehen- 
sive lest he should find that, by the Constitution, their num- 
bers will be too great. As for their not being immediately 
elected by the people at large, the gentleman would please 
to observe, that, contradictory to their present method of 
electing delegates to Congress, ——a method laid down by 
that Confederation which he admires,—all the representa- 
tives are elected by the people ; so that, in this instance, the 
gentleman was very unfortunate in his objection. The gen- 
tleman also asked why we were deprived of the liberty of 
paying our own delegates? This is another of the gentle- 
man’s unfounded suspicions; for the reason is so evident, 
and the regulation so favorable, that he was astonished how 
it escaped the honorable gentleman’s notice. Congress are 
to have the sole power of laying on imposts; and therefore, 
when that fund is given up by which we were enabled to 
pay,our delegates, we are also eased of the burden of doing 
it. “This is so evident, that the establishment of the objec- 
tion takes not a little from the weight of the gentleman’s 
other observations. Mr. Barnwell proceeded to say that the 
gentleman, upon the deprivation of the right to issue paper 
medium, has altogether made use of an argument ad homi- 
nem, calculated to seduce ; and his eulogium upon. it was, in 
his opinion, misapplied. However, supposing that to be the 
clew that led us to our liberty, yet the gentleman must ac- 
Knowledge it was not the state, but the Continental money, 
that brought about the favorable termination of the war. If 
to strike off a paper medium becomes necessary, Congress, 
by the Constitution, still have that right, and may exercise 
it when they think proper. 

_ The honorable gentleman asks why the trial by jury was 
‘not established in every instance. Mr. Barnwell considered 
‘this right of trial as the birthright of every American, and the 
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basis of our civil liberty; but still most certainly particular 
circumstances may arise, which would induce even. the great- 
est advocates. for this right to yield it. for.a time... In his . 
opinion, the circumstances that would. lead to this Point 
were those which are specified "by. the Constitution. Mr, 
Barnwell said, Suffer me to state a case, and let every gen- 
tleman dereeaine whether, in particular instances, he would 
not rather resign than retain this right of trial. A suit is 
depending between a citizen of Carolina and Georgia, and it 
becomes necessary to try it in Georgia. What is the conse- 
quence? Why, the citizen of this state must rest his cause 
upon the jury of bis opponent’s viciage, where, unknown 
and: unrelated, he stands a very poor chance for justice 
against one whose neighbors, whose friends and relations, — 
compose the greater part of his judges. It is in this. case, 
and only in cases of a similar nature with this, that the right 
of trial by jury is not established ; and judging from myself, 
it is in this instance only that every man would wish to re- 
sign it, not to a jury with whom he is unacquainted, but to 
an impartial and responsible individual. 

Mr. Barnwell then adverted to the parts of the Constitu- 
‘tion which more immediately affected our state; namely, 
the right of establishing imposts and granting. preferences, 
and the clause which respects the importation of negroes. 
Upon the first he premised, that, in the compacts which 
unite men into society, it always is necessary to give upa 
part of our natural rights to secure the remainder; and@hat, 
In every instance, if the latter could be maintained without 
giving up the former, every individual would. be willing to 
keep back his share of those aggregate ties which then would 
bind the rest of the community ; each individual would -wish 
to retain his right to act as he pleases, whilst all but himself 
were restricted in their conduct. Let us, then, apply this 
to the United States; and yet the honorable gentleman sup- 
poses that South Carolina should be free herself. ey 
this is not just, and cannot be admissible. 

Mr. Chairman, suffer me to make this one other remarks — 
that, when the distinctions occasioned by wealth take place, 
the desire of equality and the appetite for property soon rén- 
der-it necessary that the wealthy weak man should: make 
greater sacrifices than the man who has nothing to lose; and 
consequently nothing to fear. This is the case with us. . To 
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_ seidare’ogrwWealth; and:establish our:security, perhaps. some 
it tifice -wasi:necessary ; and what -is this. sacrifice ? 
enerally,:American vessels: should have a prefer. 
mee iit the:carrying trade. . The gentleman asserts that, by 
' grantin. this preference, we, as.alarge importing state, will 
suffer greatly." Let-us: examine: the: truth-of this position. 
By:so doing, says the honorable gentleman, -we shall. destro: 
all.:competition,. and: the carrying: states. will establish what 
freight. they. please. -I'deny the declaration; and upon this 
principles -bounties act as encouragements ;. and this prefer- 
ence-may, ina trifling degree, injure'us for one or two years, — 
but will throw so many capitals into this trade; that, even if * 
the. Eastern: States should: desire to oppress us, this -would 
prevent them ; for when this bounty takes place, our harbors 
will:most indisputably reduce the freight. ‘The gentleman 
will perhaps say’ that this is-conjecturalonly. I-appeal to 
évery.author, who-has written upon the:subject, for the cer- 
£ this:commercial:maxim, and will ask:the gentleman 
hiniself;:;wheéther’ an overstock’of the market, in every-:in- 
“gtance, does. not reduce: the: price of the commodity. - Thus 
he:had: proved, he thought, that; should- the Eastern States 
be:desirous to take unfriendly advantages, their own interest 
- would:defeat their intention. ees tae 
~vAMr...Barnwell continued to’say; 1 now come:to the last 
point for: consideration, —- 1 mean the-clause ‘relative to.the 

s;:and-here.Iam particularly pleased with the Con- 
snot left this. matter, of so much importance 
mmediate investigation. No; it has declared 
dited: States shall not;.at any rate,.consider ; this 
or twenty-one years; and. yet. gentlemen are dis- 


n':40--as- great an :extent:as-posstble-;.and if ‘the 

‘ our. products will-be diminished by the prohibi- 

Gon 2450 ‘appeal: to:-the:belief::of ‘every man, 

whether‘ :he: thinks those very earriers will themselves dam 
AY ‘their: profit-is derived.::. "To think 


_ Rptenon profit is derived. To th 
1801S So contradictor 1; general -conduct.of:-:mankind, 
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that Iam of opinion, that, without we ourselves put a. stop 
to them, the traffic for negroes will continue forever... 

Mr. Barnwell concluded by declaring that this Constitu- 
tion was, m his opinion, like the laws of Solon, not the best 
possible to be formed, but the best that our situation will 
admit of. He considered it as. the panacea of America, 
whose healing power will pervade the continent, and. sin+ 
cerely believed that its ratification is a consummation devoutly 
to be wished. 

Commodore GILLON wished to know what reason the 
house had to suppose that, if another convention met, our 
interest would be better taken care of by men of equal abili- 
ties with those who went to the other; ot if, when: there, 
they could procure for us superior advantages to those already 
agreed on. Indeed, he could not but consider our negativ- 
ing the proffered government as an oblique mode of reflect- 
ing on the conduct of our delegates, instead of giving them 
that praise they were so justly entitled to. He called the 
attention of the house to the late commotions that had hap- 
pened in Holland, where one part of the citizens had called 
in the assistance of foreigners, for the sanguinary purpose of 
cutting the throats of the other. Are we more. virtuous ? 
If not, may it not happen that, if dissension unhappily prevail 
among us, foreign aid will be joined to those enemies already- 
amongst us, and introduce the horrors of a civil war? He 
was warinly in favor of our sister states becoming the carriers 
of America; not that he wished to exclude our employing 
foreigners ; at present two thirds of our produce was carried 
in American bottoms. ‘The commodore hoped the gentle- 
man who had approved of our state Constitution of 1778, 
would be, in time, equally pleased with the Federal Consti- 
tution proposed in 1787. He had represented our present 
situation to be calm and peaceable, but-it was such a calm 
as mariners often experience at sea, after a storm, when one 
ship rolls against another, and they sink. — 

Hon. RAWLINS LOWNDES said, the bénotable gen- 
tleman frequently thought proper to- level his shot at him; 
but on the present occasion they were not well pointed. 
The reason why he assented unto the Constitution in 1778 
was, because it had been approved of by the people. There 
had been something said about a ship: the: Confederation 
was our old ship ; it had cost us a great deal-of money ;: and 
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he: hoped: we should: keep her at sea without having any new 
commanderse.; 2 ‘ oa 
“Hon. JOHN: MATHEWS, chancellor, confessed himself 
astonished at -hearing such encomiums on the Articles of 
Confederation, as if they had carried us victoriously through 
the war, when, in fact, they were not ratified until the year 
1781; and if the Confederation had been in force in 1776, 
this country would have inevitably been lost, because, under 
it, Congress had not authority to give General Washington 
the powers of a dictator at Valley Forge. « Surely the honor- 
able. gentleman must be sensible that the success of Congress 
depended on the explicit confidence of the people; the voice 
of Congress had the force of law, and was cheerfully and 
readily obeyed. With regard to the carrying trade, when 
the Convention was first appointed, he was afraid that, if a 
navigation act passed, the Northern States could not for some 
time furnish shipping sufficient for carrying the produce of 
America; but on going, last year, to the northward, he was 
fully convinced to the contrary. At Rhode Island, he 
received information that they could immediately furnish 
50,000 tons of shipping, and that in 1787 Massachusetts 
could furnish 150,000 tons. He then went into a calculation 
of the produce of the Southern States. Virginia raised 
between 60,000 and 70,000 hogsheads annually; South 
Carolina, he supposed, would raise nearly 150,000 barrels of 
rice; Georgia about 40,000; which, making large allow- 
ances for other kind of produce, still left an excess of ship- 
ping.  Asto any fears that the Northern States would so 
far engréss the navigation of America as to lay the Southern 
States under a kind of contribution, by charging excessive 
freightage, we must suppose that they and the Middle States 
would confederate for this purpose; for, if they did not, a 
‘competition would naturally arise between. them, and also 
‘between America and the European nations, which would 
always secure us against the payment of great and exorbitant 
freights. As to the idea that a Senate could overturn our 
liberties and -establish tyranny, this evil never could take 
place whilst the President was an honest man, because he 
possessed the power of negativing any improper proceedings 
of the two other branches of government. ' 
Hon. EDWARD RUTLEDGE proved,. from the act 
‘passed last session, appointing delegates from. the state to 
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meet those from other states, in Convention at Philadelphia, 
that they had not exceeded their powers. He then com- 
_ pared the powers given under the old and new constitutions, 
--and proved that they differed very little, except in that 
| ‘essential point which gave the power to government. of en- 
_ forcing its engagements ; and surely no person could object 
to this. Mr. Rutledge thought very lightly of those’ fears 
entertained about bayonets being necessary to enforce. an 
| obedience in the people to the laws, when it became certain 
that they could not be broken with impunity; but if a spirit 
of resistance should appear, surely it ought to be in the power 
of government to compel a coercion in the people. He then 
took some notice of the union between Great Britain and 
Scotland, showed the difference between the articles of 
union and our Federal Constitution. Great Britain reserved 
to herself the power of passing navigation laws, regulating 

- the excise; the rate of taxation was also proportionate ; for 
every two millions of money raised in England, Scotland 
engaged to raise £45,000; but in this country, we were to 
be equally taxed; no distinction had been made, and we 
went on all-fours. So far from not preferring Northern 
States by a navigation act, it would be politic to increase 
their strength by every means in our power; for we had no 
other resource, in the day of danger, than in the naval force 
of our northern friends ; nor could we ever expect to become 
a great nation until we were powerful on the waters. Look 
only at the partiality of an act passed in England last year, 
in which we were excluded from trading in some parts of 
the West Indies, whilst liberty was given to all European 
powers. In fact, we must hold our country by courtesy, 
unless we have a navy ; for, if we are invaded, supposing in the 
month of July, Congress could not send troops nine hundred 
miles, in time to rescue us from danger, were we to run such 
risk, because it was possible we should be charged a little 
more freightage for our produce. But if we are a great 
maritime people, what have we to fear? Nothing; because 
European powers were so far removed from us that it would 
be very dangerous to send a considerable force against us; 
besides, as the West India trade must pass near our coast, it 
naturally lay at our mercy. The honorable gentleman. had 
said a great deal about establishing an aristocracy, and yet 
he wanted more power to the old constitution: now, did not 
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- hi position which ‘tended :to. establish:a. precedent -: 
gin, by-degrees;, additional power, appear as likely 
ha he: dreaded, ‘as. to agree with a.constitution 
ctioned: by the voice-of the people ?* : 
HUR: SIMKINS, of - Ninety-six; asked, ‘for 
on; whether: ‘Congress had a. right. to: interfere in 


n. HARLES. -COTESWORTH PINCKNEY an- 
. av red, they-had no. ‘power at all, and explained this paint to 
: Simkins’s satisfaction. 

Hon; RAWLINS LOWNDES: saying: that he was much 
in. arréar, the committeé. rose, reported | ‘some progress, and 
asked at leave to sit again. eave’ was given. 


Friar, January 18, 1788. 


IERCE BUTLER opened the debate (as-we un- 
: the: reporter of those debates. unfortunately. not 
‘being:-in’-the house) with tke aia answers to some 
‘points.of objection the precedin 
Gen." CHARLES COTES\ ‘ORTH, PINCKNEY, in 
answer to Mr. Lowndés, observed, that; though ready to-pay 
-eyery:. tribute of applause to: the great characters whose 
names. were subscribed to the old Confederation, yet his 
respect for them could not prevent him from being thoroughly 
seusible. of the defects of- the system they. had established ; 
e had convinced: him. that it: was. weak, ineffi- 
idéquate to the purposes of good government ; 
derstood that most of the. framers of it were. so 
hly convinced of. this truth, that they: were eager to 
the present Constitution. The friends; of ,the 
system do,not mean:to sheltet it under the respectability. of 

" mete names ; they wish: every part: of. it. may--be: examined 
‘with ¢ritical.minuteness,.convinced-that.the more thoroughly 
it is. vestigated, the: better.it' will appear. . The. honorable 
; the warmth. of his encomiams-on the old plan, 


it‘had carried us with success: through the war. 
as ‘been shown that he is mistaken, as it was. not 
ified: ‘till March; 1781, aud anterior to. that renince: 


Ss ir rsuccess, therefore: ought not tobe imputed to. the 
Lak oe old ‘Confederation’; but to the vast abilities of a Washington, 
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fo.the valor and enthusiasm of our people, to the. cruelty..of. 
yur enemies, and to the assistance of our friends. 
eman had mentioned the treaty. of-peace:in a:mani 
r indepéhdence had been granted:us Be the 
itain.. But that. was not the case ; Ww 


ieee our ir independence. "We oueh to ‘date: ere 
Messing from a much older charter than:the. treaty. of. Be 


in their cradles ; which our youth should learn. as.a ‘carmen 
‘necessarium, or indispensable lesson ; which our young, men 
should regard as their compact of freedom. ; and which.our‘old 
should repeat with ejaculations of gratitude: for | 
it is about to bestow on their posterity > I mean’ t 
ion of Independence, made in Congress the 4th: 
1776. This admirable manifesto, which, for importanee 
- matter and elegance of composition, stands unrivalled, saff- 
¢iently confutes the honorable gentleman’s doctrine. of the 
individual sovereignty and independence . of ane ss 
States. 
: In that Declaration the several states are. ‘not ever enu- 
merated; but after reciting, in. nervous language,,.a 1. with 
_ convincing arguments, our right to independenc the 
tyranny which compelled us .to assert. it, the declaration. 
made in the following words: « We, therefore, the repre 
atives of the United “States of America in General Congress 
-assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and. by the 
uthority of the good. people of these. colonies, solemnly pub- 
ish and declare, that these United. Colonies are,. and. of right 
veught to be, FREB AND INDEPENDENT.S 
The separate independence and. individu 
the several states were never thought of by. the 
nd of patriots who framed this Declaration’; y 
tes, .are. not even mentioned by name in. any 
if. -it ‘was intended to impress. this: maxim ons 
that our freedom and independence arose. from our. unio} 
‘and that without .it we could .neither:be free nor independ. . 
ent. . Let-us,. then, consider -all. attempts to weak, | 
Union, by maintaining’ that each. state is separately. 
vidually se ci asa ee of meni heres 
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enefit us; but. may bring onus the most serious : 


lien;.in answer to. Mr. Lowndes’s objections, 
Sted in the:general government were too 
‘nuiierated all-the powers granted, and remarked 

in éach, ‘showing. that the general good of the 
‘ed that all the powers specified ought necessarily 
ested where the.Constitution. had placed them; and 
s-all'the powers granted sprang from the people, and 
_ be-exercised: by. persons frequently chosen, mediately 
miediately, by the people; and that, as we had:as great 
are'in the government, in proportion to. our importance, 
hy other state had,—the assertion that our representa- 
would be merely virtual, similar to what we possessed 
ainder. the: British. government, was. altogether unfounded ; 
that:there-was no danger of the powers granted being abused 
thi: people remained uncorrupt ; and that corruption 
more effectually guarded against, in- the manner this 
nment was constituted, than in any other that had ever 
ormed.. From the number of electors who have aright 
{6 vote: for a member of the House of Representatives, little 
dariger can. be apprehended of corruption or unduc influence. 
If‘ a'small-district sent a member, there would be frequent 
opportunities for cabal and intrigue; but if the sphere of 
election - is. enlarged, then. opportunities must necessarily 
ithinish. The little demagogue of a petty parish or county 
§.importance annihilated, and his intrigues useless, 
ral-counties join in an election ; he probably would 
known, certainly not regarded, out of his own circle ; 
fie. man whose. abilities and virtues had extended a 
titation beyond the limits of his *ounty,.would,. nine 
en, be the ‘person who would be the:choice of 


il be. no. necessity, as the honorable gentleman 
angely supposed, for all the freeholders in’ the-state to 
-atCharleston.-to, choose five members for the House of 
tives ; for the.state. may be divided into five elec- 
the -‘freeholders in’ each. election district 
presentative. These freeholders need not 
placeim the district; they may ballot 
icular“patishes and -counties on the.same day, 
ts:may be. thence carried into a central part of 
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the district, and opened at the. same.times. and: whoever shall *- 
appear to have a majority. of the votes-of the freek . 
the whole district will be one of. the five representa 
this state. But if any state should-attempt :to fix-a.¥ 
convenient time for the election, and. nam (agreeabls to. 
ideas of the honorable gentleman) only. one’ place’ 
state, or even one. place in one of the five election: dis 
for the freeholders to assemble to vote, and the. people s should 
dislike this arrangement, they can petition the general. -gOv- 
ernment to redress this inconvenience, and .to. fix-times and 
places of election of representatives in’ the-state:in a more 
convenient ‘manner; for, as. this house has‘a right: to fi 
times and places of election, in each- parish: ‘and. county 
the members of the House of Representatives of: this'st 
so the general government has a similar right to fix the. tim 
and ‘places of election, in each state, for the members‘of the 
general House of Representatives. Nor is there any” ‘real 
danger to be apprehended from the exercise of this. power, as 
it cannot be supposed that any state will consent to fix ‘the 
election at inconvenient seasons and places i in any other state, 
lest she herself should hereafter experience the same .incon- 
venience; but it is absolutely necessary that Congress : should 
have this ‘superintending power, lest; by the intrigues 
ruling faction in a state, the members of the: House-of ‘Rep- 
resentatives should not really represent the people. of,the state; 
and lest the same faction, through partial state views,.should 
altogether refuse to send representatives. of the people to’ the 
general government. The general government:has not the 
same authority with regard to the members..of- the Senate, 
It would have been improper. to have intrusted hem with 
for such a power would, in some measure,. have; autho 
them to fix the times and places when and-where’-the: state 
legislatures should convene, and would.;tend :to destroy. 
nevessary check which. the general and. state: governme 
will have on each other. . The honorable gentleman, as if: 
was determined to object to every’part of. the Constitution, 
though he does not approve of electing representatives:, 
mediately by the people, or at least cannot conceive: ho 
"is to be effected, yet. objects to the constitution of the Se 
because the senators are to'be elected by. the state legisla! 
and not immediately: by the ‘people.. When. 
tion says the people shall elect, the gentleman: cries: 
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chimeriéal'! the election will be merely virtual.” When the 
Constitution determines that the state legislatures are to elect, 
he exclaims, **The people’s rights are invaded! — the election 
should be immediately by them, and not by their representa- 
tives.” How, then, can we satisfy him, as he is determined 
to censure, in this Constitution, that mode of election which 
he so highly approves in the old Confederation? ‘The reason 
why our present state Constitution, made in 1778, changed 
the mode of electing senators from the mode prescribed by 
our first constitution, passed in 1776, was because, by the 
first, the senators were elected by this house, and therefore, 
being their mere creatures, they could not be supposed to 
have that freedom of will as to form a proper check on its 
proceedings ; whereas, in the gencral Constitution, the 
House of Representatives will be elected immediately by 
the people, and represent them and their personal rights in- 
dividually ;;the Senate will be elected by the state legisla- 
tures, “and represent the states in their political capacity ; 
and this each branch will form a proper and independent 
check ‘on the other, and the legislative powers will be advan- 
tageously balanced. 

With regard to the objection that had been made to the 
mode of clecting the President of the United States, General 
Pinckney asked what other mode would have been so proper. 
If he was to be elected by the House of Representatives and 
the Senate, as one of them have the power of impeaching 
and ‘the other of trying him, he would be altogether their 
creature, and would not have independence enough to exer- 
eise with firmness the revisionary power and other authorities 
with which he is invested by the Constitution. This want 
‘of independence might influence his conduct, in some degree, 
if he was to be elected by one branch of the legislature 
alone ; but as he is to be elected by the people, through the 
‘medium of electors chosen particularly for that purpose, and 
‘he is in some measure to be a check on the Senate and House 
of Representatives, the election, in my opinion, could not 
have been placed so well if it had been made in any other 
mode. ey 

~~ Tnall-elections of a chief magistrate, foreign influence is 
to be guarded against. Here it is very carefully so; and it 
“is almost impossible for any foreign power to influence thir- 
‘teen different’ sets of electors, distributed throughout the 
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states, from New. Hampshire to-Georgia.:. “By. :thisi mo 
also, and for the same reason, the dangers of..i 
corruption are avoided, and a variety. of other imco 
which must have- arisen. if the : electors. from: thi 
states had been directed: to assemble at.-one pl 
ther branch of the legislature (in case--the -majori 
ors did not fix upon the same person) might -ha' 
President who had not been previously -put.-in nom patio 
by the people. I have before spoken of the policy and jus- 
tice of vesting the majority of Congress: with. the power of 
making. commercial regulations, and the. ‘necessity there 8, 
in all ‘well-constituted republics, that the. majo 
control the minority; and I should: shave had 

objection if it.had contained the restrictive clau 
orable gentleman appears so, anxious ‘for, “tha 
should. not have it in their power to- prevent. the: 
any nation from entering our ports.” . I cannot think: jt 
would have been prudent or fitting to have given the: ships 
of all foreign nations a constitutional right to enter our. ports 
whenever they pleased, and this, too, notwithstanding. we 
might be at war with them; or they may. have.passed Jaws 
"denying us the privileges they grant to-all othe commercial 
"mations; -or circumstances not now: foreseen. might, nende 
necessary for us to prohibit them. Such ‘a 
have injured the Eastern States, would have:been évental- 


._ ally detrimental to.ourselves, and would have in fact: amount: 


ed ‘toa declaration that we were resolved. never to have: a 
- navy. . To such.a clause the general declared he never 
_ would have consented, and desired the gentleman to. produce 
_ an instance of any independent power. who di 

~ exclusive advantages to their own shipping. . H. 
notice that Chancellor Matthews had fully: answered vi 
thad -been: alleged concerning the exorbitant: freight 
should be obliged to pay, and had clearly: shown th 
danger was to be. apprehended on. that: subject, 
the Eastern States could soon furnish us, and all: the Soutt 
ern. States, with a. sufficient numberof ships.to carry,’ off 
our: produce. -With regard: to the general governm« ‘ 
posing internal :taxes upon us, he. contended th 
absolutely necessary they should -have-such a:powe 
‘sitions had been. in-vaia tried every year: Since. th 
tion of the old Confederation, and not a -single:, 
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“required: of ther The: general government 
this: ‘power, ‘and favor one state and oppress 
tate was: to be taxed’ only in proportion 
nitation ; and: as. to excises, when-it: is consid- 
ny hore excisable articles are manufactured to 

han there are to the southward, and the ease 


and ‘thé’necessity. there is to obtain money for the payment 
of our’debts, ‘for our common defence, and for the general 
welfate; he thought every.man would see the propriety; and 
even’ the necessity, of this clause. -For his part, he knew 
of ‘no'sum that he would not sooner have consented to have 
paid, if he had ‘had it, rather than have adopted Lord North’s 
conciliatory plan, which seems, by the argument of the gen- 
tleman, to be in some respect preferable to the proposed 
Consti itution ; “but in asserting this, the gentleman.cer- 
not ‘be :serious. As to the payment of members 
égislattire out of the federal treasury, ‘General: Pinck- 
ittended. it was right, andparticularly beneficial to us, 
féso distant from the ‘seat of the federal-govern- 
niént,-as:we at present paid our members not only while 
they. were actually in Congress, but for all the time they 
were going there and returning home, which was ‘an ex- 
pense the Middle States felt but in a slight degree ; but. now 
that all the members are to be paid out of the public treasu- 
remote’ situation will not be particularly expensive ‘to 
he ‘case of the-payment of the Massachusetts judges 
ne‘ royal: ‘government can by no ingenuity be made 
blé-'to: the payment:of the memibers.of the: federal 
ature: With regard to Mr. Lowndes’s: question; What 
tm ‘had paper money done ?” General’ Pinckney: 
be: wondered that gentleman should ask such a.question, 
ad told the: eal that: he lad: lost. fifteen : thousand 
3 but:he: would tell::the gentleman 
UW it: chad.‘ done ——it -had- corrupted the 
f aaa ‘it had diverted them from the paths 
Of honest“industry ‘tothe -ways of ruinous speculation ; it 
~pad-destroyed both: public and private credit, and had: brougnt 
if on: numberless widows and orphans. : 
iciary‘department, General Pinckney observed, 
; -was:so-deservedly esteemed by:the people 
a, that it is: impossible for- their. HBS psentatyes: to 


iehce' of raising ‘a Yevenue by indirect. taxation, | 
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omit introducing it whenever it can with. propriety he 
In appeals from courts of chancery, it surely would :be.im- 
proper. .In.a dispute between. a citizen: of. Carolina: nd:.a 
citizen of Georgia, if a jury was to try the case; 
state are they to be drawn? -If from. both.or. either; ’ 
the citizens of Carolina and. Georgia choose to. be summoner 
to attend on juries eight. hundred ‘miles: from .their-home: 
and if the jury is to be drawn from the state in which € 
gress shall sit, would these citizens wish that:a cause:rel: 
ative to negro. property should. be stried. ‘by. the Quakers. of 
Pennsylvania, or by the freeholders of those. states. that. have 
not that species of property amongst. them ? : 
Yet. it-is necessary, when a citizen of one:.sta 
obtain an impartial trial in another, that, . forthe: 
justice, he should have a-right to appeal to thé.suprem 
diciary-of the. United States to obtain redress’; eerie 
right of appeal.does not extend to citizens of the same.state, 
(unless they claim under grants of different states,). but-only 
.. to the causes and persons particularly mentioned in the Con- 
stitution, and Congress have power to make such. regulations 
and impose such restrictions relative to appeals.as they think 
proper, it can hardly. be supposed that. they. will. exercise i it 
im a manner: injurious: to their constituents: - 
Trials by jury are expressly secured. in..all criminal 

’ -and ‘not excluded in any: civil cases whatsoever... But:éx 
rience had demonstrated that. it Was impossible: to. adhere 
to them in all civil cases: for instance, on the first establish- 
"ment of the admiralty jurisdiction, Congress. passed an ordi- 
“mance requiring all causes of capture to be decided by juries: 

_ this was contrary to the practice of all- nations, and we knew 
‘it; but still an attachment to a trial by jury. induced .thy 
periment. What was the consequence, : - The.- property. 
_-our friends was, at times, condemned indiscriminately. 
the-property of our enemies, and the property of our citi 
of one state by the juries of another. . Some of -our.c 
have severely-felt these inconveniences. . Citizens -0 el 

- states-and other powers experienced similar misfortunes : rom. 
this:mode of: trial. It was, : therefore,. by universal. cons t 
and approbation, ‘laid aside in‘ cases. of capture. Ast 
‘nance which. regulated these trials.was passed. by.Con 
they had: the .power. of altering..it, and they exercise 
power; but had that-ordinance -been part of the 
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tion, it could not then have been repealed in the then situa- 
tion of America; and had a clause of a similar tendene 
been inserted in this Constitution, it could only be altered by 
a convention of the different states. This shows at once 
how improper it would have been to have descended to 
minuti@ in this particular; and he trusted it was unneces- 
sary, because the laws which are to regulate trials must be 
made by the representatives of the people chosen as this 
house are, and as amenable as they are for every part of 
their conduct. The honorable gentleman says, compacts 
should be binding, and that the Confederation was a com- 
pact. It was so; but it was a compact that had been 
repeatedly broken by every state in the Union; and all the 
writers on the laws of nations agree that, when the parties to a 
treaty violate it, it is no longer binding. ‘This was the case 
with the old Confederation ; it was virtually dissolved, and it 
became. necessary to form a new constitution, to render us 
secure at home, réspectable abroad, and to give us that station 
among the nations of the world, to which, as free and inde- 
pendent people, we are justly entitled. 

Hon. RAWLINS LOWNDES observed, that he had 
been accused of obstinacy in standing out against such a 
formidable opposition; but he would sincerely assure the 
house that he was as open to conviction as any gentleman 
on the floor: yet he never would allow himself to be drawn 
into the adoption of sfecious arguments ; for such he con- 
sidered many of those now opposed against him to be. In- 
deed, some gentlemen had departed from their usual candor 
in giving an interpretation to his arguments which they did not 
merit. In one instance, it had been stated as if he was of 
opisiion that treaties had not the force of law. ‘This was 
going too far. He did not recollect that he had asserted.any 
more than that the king of Great Britain had not a legal power 
to ratify any treaty which trenched on the fundamental laws 
of the country. He supposed a case, under the dispensing 
act of William and Mary, asking, “If the king had made a 
treaty with the Roman Catholics, could that which was’ 
excepted by the laws ever be considered as paramount?” 
The honorable gentleman again took an ample view of the 
old Confederation, on which he dwelt with fervency for some 
time, and ridiculed the depraved inconsistency of those who 
pant for the change. Great stress was laid on the admirable 
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checks which guarded us, under the new Constitution; from 
_ the encroachments of tyranny; but too many. checks inva 
_political machine must produce the. same ‘ mischief’ as’*in 
mechanical one — that of throwing all into confusion. uF 
supposing we, considered ourselves so- much’ aggrieved :as:.to 
reduce us to the necessity of. insisting’ on. redréss; what 
‘probability had we of relief? ‘Very little :indeed;--In- the 
revolving on misfortune, some. little gleams - of. comfort 
resulted from a hope of being able to resort to an impartial 
tribunal for redress; but pray what reason was -there’ for — 
expectancy that, in. Congress, the interest :of:five Southern 
States would-be considered in a preferable - point of: viey 


from our limitation of importing negroes after: the ‘term: of. 
twenty years, instead of rising in représentation, we should 
gradually degenerate. He treated those fears of ‘our falling 
a prey to foreigners as-one of those arguments. tending -to 
precipitate us into measures inimical to our natural interest ; 
for was it to be supposed that the policy of France would 
ever. suffer America to become an appendage of the crown 
of Great Britain ; or that Great Britain, equally jealous: of 
France, would permit her to reduce us:to subjection? --Our 


_ danger of ruin ‘should rather be apprehended from  ‘dissexi- 


sions amongst ourselves — from our running into debt: with- 
out any ‘intention to pay.: that was the rock-.on which«we 
might split, rather than foreign enemies ; and, therefore,-all 
those arguments for establishing the necessity of a-navy:amd 
standing army were nugatory, and: entitled to very litte 

It was-urged that, until we had a navy powerful: en 
to ‘protect us, our liberties and ‘property were: held: on] 
_ courtesy; but: if gentlemen -adverted, -where: this navy, 

_ necessary, was to. come from,—not from the Southe 
‘but the Northern ones, = they would easily: perceive té-wh 


310 - DEBATES. [Lownpss, 


this country would belong. It was true, the old Confedera- 
tion was.a mere paper defence ; but then it was.a good proof 
on ‘our behalf if we were overcome by unmerited wrongs. 
Some had made this a question —“ Will you join, or will 
you be single ?” For his part, he did not think matters had 
come to such a crisis; rather let us comply with our federal 
connection, which, not yet being broken, admits of being 
strengthened. A gentleman had instanced Vattel in support 
of his argument, and laid down, from that author, an opinion 
that where parties engaged in the performance of an obliga- 
tion, should any one of them fly off from his agreement, the 
original was null and void. He had ingeniously applied this 
to our present Conginental situation, and contended, as some 
of the states acted in a refractory manner towards the Con- 
tinental Union, and obstinately refused a compliance, on 
their parts, with solemn obligations, that of course the Con- 
federation was virtually dissolved. But Vattel merely recited 
such a case as where only a part of a confederation was 
broken; whereas ours was totally different, every state in the 
Union having been uniform in refusing a compliance with 
the requisitions of Congress. Some gentlemen had advanced 
a set of assertions to prove that the Eastern States had 

reatly suffered in the war. Pray, how had they suffered? 

id they not draw from the Continental treasury large sums 
of money? Was not every expense incurred by them 
defrayed out of the Continental coffers? Another great ad- 
vantage held out was, that we should be eased, in future, from 
the obligation and difficulty of defraying the expenses of del- 
egates. Had we gained so much by this, when we had 
given up the very means of furnishing this sort of supply, 
formerly in our own option? As to the taxes, undoubtedly 
they must be increased under this new government: We 
paid at present two dollars per head upon our negroes; but 
the expenses attending our pompous government might in- 
crease this expense into six dollars per head, and this enor- 
mous sum collected by a sort of foreign power ; for did any 
man, that knew America, suppose such tax will be easily 
paid? But if there was such a universal propensity to set up 
this golden image, why delay its inauguration? Let us at 
once go plump into the adoration of it; let us at once sur- 
render every right which we at present possess. A material 
objection of his to the offered plan was, that the President 
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would have power to call both houses at what time and place 
he thought proper. Suppose a political cause: for partiality: 
might he not so arrange things, as. to-carry.a favorite 
by assembling the federal government, to. the “ruin or 
ment of those states he meant to crush, and laws b enacted. 
before those in extreme parts of the country knew any: hing ¢ 
of their tendency? Surely some restrictions, as to: time of 
meeting, should have been specified. . The. President. had 
also the power of adjourning to any day he ‘thought proper. 
In our old constitution, no such power was given. to the chief 
magistrate to adjourn or dissolve. On the whole, this was 
the best preparatory plan for a monarchical government he 
had read. : The Constitution of Great: Britain: he:considerad 
as the best monarchical one he ever ‘perused ;: ; and th wv. 
| government came so near to it, that, as. to our ¢ atiging 
from a republic to a monarchy, it was what every body: must 
naturally expect. How easy the transition!' No difficulty 
. occurred in finding a king: the President was the man. proper 
_ for this appointment. The Senate, hailing him a king, (con- 
stituted, according to Mr. Adams’s description, from the well- 
born, ) will naturally say to one another, “ You. see. how: we. 
are situated ; certainly it is for our country’s benefit that we 
should be all lords;” and lords they are. . . 
Mr. Lowndes concluded his speech ‘with. thankia 
house for their very great indulgence ‘in permitting him to 
take up.so much time. He hoped that the vast importance 
of the subject would plead his excuse. He also thanked 
those gentlemen on the other side of. the question for the 
candid, fair manner in which. they: had answered his argu- 
ments. Popularity was what he never courted ;, but.on,this 
point he spoke merely to point out those: dangers. toy hich 
his fellow-citizens were exposed — dangers.that were so-évir 
dent, that, when he ceased to exist, he wished for no other 
epitaph, than to have inscribed on his tomb, ‘Here lies. the 
man that opposed the Constitution, heranse it. was. r inous 
to the liberty of America.” : 
Hon. JOHN RUTLEDGE declared ‘he hail ohteui: heard _ 
the- honorable gentleman with much pleasure; but on‘:the 
present occasion, he was astonished at his persever 
Well might. he apologize for his taking up the. time of ; 
men, when, in the very outset, he declared: that: this: 
tution. must necessarily. be submitted: to-a, futere 
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of the. people. Why, then, enter so largely in argument on 
its merits, when the ultimate decision depended on another 
body? Mr. Rutledge then took up an argument relative to 
treaties not being paramount to the laws of the land. Was 
not the last treaty contrary to the Declaratory Act, and a great 
number of other acts of Parliament? Yet who ever doubted 
its validity? The gentleman had declared that his senti- 
ments were so much in contradiction to the voice of his con- 
stituents, that he did not expect to be appointed a member 
of. the Convention. Mr. Rutledge hoped he would be 
appointed, and did not hesitate to pledge himself to prove, 
demonstrably, that all those grounds on which he dwelt so 
much amounted to nothing more than mere declamation; 
that his boasted Confederation was not worth a farthing ; 
and that, if Mr. Chairman was intrenched in such instru- 
ments up to his chin, they would not shield him from one 
single national: calamity. So far from thinking that the sun 
of this country was obscured by the new Constitution, he 
did: not doubt. but that, whenever it was adopted, the sun of 
this. state, united with twelve other suns, would exhibit a 
meridian radiance astonishing to the world. The gentle- 
man’s obstinacy brought to his recollection a friend to this 
country, once a member of that house, who said, “It is gen- 
erally imputed to me that ] am obstinate. This is a mistake. 
I am not so, but sometimes hard to be convinced.” 

Hon. PATRICK CALHOUN, of Ninety-six, made some 
observations on the too great latitude allowed in religion. 
Hon. JAMES LINCOLN, of Ninety-six, declared, that 
if ever any person rose in a public assembly with diffidence, 
he then did ; if ever any person felt himself deeply interested 
in what he thought a good cause, and at the same time la- 
mented the want of abilities to support it, it was he. Ona 
question on which gentlemen, whose abilities would do honor 
to the senate of ancient Rome, had enlarged with so much 
eloquence and learning, who could venture without anxiety 
and diffidence ? He had not the vanity to oppose his opin- 
jon tosuch men; he had not the vanity to suppose he could 
place this business in any new light ; but the justice he owed 
to his constituents — the justice he owed to bis own feelings, 
which would perhaps upbraid him hereafter, if he indulged 
himself so far as to give merely a silent vote on this great 

\ question — impelled him, reluctantly impelled him, to intrude 
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‘himself on: the house. .. He had, for'some : years: past, } turned 
his thoughts towards the politics of this: country.; . he-lon: g 
“since perceived that not only the federal: but the state Con: 
-stitution required much the hand of-correction. ar 
“Fhey. were both formed in times of confusion ‘and. dis 
aid it was a matter of- wonder they were so free from defec 
-as’we found them. © That they were imperfect, no. one 
‘deny; and that something must be- done to- remedy those” 
‘imperfections, was also evident; but. great-care should’ be - 
‘taken that, by endeavoring to- do some good, we should not 
do an infinite deal of -mischief.. -He had listened. swith-¢ ger 
attention to all the arguments in favor.of the:-Consti 
-but he solemnly declared that the more:he heard 
-he was persuaded of its evil tendency. .- What:does.th 
“posed ‘Constitution do? {t changes, totally: change: 
form of your present government. -From’‘.a’ well-digested, : 
ell-formed democratic, you are at once rushing into.an. 
aristocratic government. What have you been contending 
or these ten years past? Liberty! What is liberty? The 
“power of governing yourselves. If you adopt this Constitu+ 
‘tion, have you this power? No: you give.it into ‘the’ hands: 
of a set of men who live one thon miles distant. f 
ou. Let the people but once trust their. liberties ow 
-their own hands, and what-will be the: consequence ?: 
-a-haughty, imperious aristocracy ; and ultimately, a-tyranni- 
‘cal monarchy. No people on earth -are, at this day, so'free 
‘as.the people of America. -All other nations are, ‘more or’ 
“less, in a state of slavery. They owe their: constitutions 
artly to chance, and partly to the:sword ; but that of Amer-.. 
ais the offspring of their choice — the. darling * of . theif’ 
‘bosom: and was there ever an instabce’ in the: world-that'a 
“people in this situation, possessing all that Heaven could giv 
m earth, all that human wisdom and valor could. procure 
aS there ever a people so situated, as calmly. and deliberatel 
-convene themselves together for. the express: purpose: of : 
onsidering whether they should ‘give away or retain: those” 
nestimable. blessings? In ‘the name of God, were :-wé 
arcel. of children, who would cry and: quarrel: for a hob 
horse, which, when -we- were: once in possession. of, 
uarrel with and throw it away? It-is-said -this € 
on. is an-experiment’; but all regular-bred : phys 
‘cautious of. experiments... If the: constitution : be: 
VOL. IV. 40 27 
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little; or somewhat feeble, is it therefore necessary to kill it 
“in order to cure it? Surely not. There are many parts of 
‘this Constitution he objected to: some few of them had not 
been mentioned; he would therefore request some informa- 
tion thereon. The President holds his employment for four 
years; but he may hold it for fourteen times four years: in 
short, he may hold it so long that it will: be impossible, with- 
out another revolution, to displace him. You do not put the 
same check on him that you do on your own state governor — 
aman born and bred among you; a man over whom you 
have a continual and watchful eye ; a man who, from the 
very nature of his situation, it it almost impossible can do 
you any injury: this man, you say, shall not-be elected for 
more than four years; and yet this mighty, this omnipotent 
governor-general may be elected for years and years. 

He would be glad to know why, in this Constitution, there 
is a total silence with regard to the liberty of the press. 
‘Was it forgotten? Impossible! Then it must have been 
purpesely omitted ; and with what design, good or bad, he 
left the world to judge. ‘The liberty of the press was the 
tyrant’s scourge — it was the true friend and firmest sup- 

orter of civil liberty; therefore why pass it by in silence ? 
He perceived that not till almost the very end of the Con- 
stitution was there any provision made for the nature or form 
of government we were to live under: he contended it should 
have been the very first article; it should have been, as it 
were, the groundwork or foundation on which it should have 
been built. Buthow is it? At the very end of the Constitu- 
tion, there is a clause which says, — “The Congress of the 
‘United States shall guaranty to each state a republican form 
of government.” But pray, who are the United States ? — 
A President and four or five senators? Pray, sir, what se- 
curity have we for arepublican form of government, when 
it depends on the mere will and pleasure of a few men, who, 
with an army, navy, and rich treasury at their back, may 
change and alter it as they please? It may be said they 
will be sworn. Sir, the king of Great Britain, at his coro- 
nation, swore to govern his subjects with justice and mercy. 
We were then his subjects, and continued so for a long time 
after.’ He would be glad to know how he observed his. oath. 
If, then, the king of Great Britain forswore himself, what 
“security have we that a future President and four or five 
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senators— men like himself —will think more solemnly of 
so sacred an obligation than he did ? Ys 
-Why was not this Constitution ushered in with the. bill 


of rights? Are the people to have no rights? Perhaps this _ 


same President and Senate would, by and by, declare them. 
He much feared they would. He concluded by returning 
his hearty thanks to the gentleman who had so nobly op- 
posed this Constitution: it was supporting the cause of the 
people; and if ever any one deserved the title of man of 
the people, he, on this occasion, most certainly did. 

Gen. CHARLES COTESWORTH. PINCKNEY an- 
swered Mr. Lincoln on his objections. He. said, that the 
time for which the President should hold his office, and 
whether he should be reéligible, had been fully discussed in 
the Convention. It had been once agreed to by a majority, 
that he should hold his office for the term of seven. years, 
but should not be reélected a second time. But upon re- 
considering that article, it was thought that to cut off all 
hopes from a man of serving again in that elevated sta- 
tion, might render him dangerous, or perhaps indifferent. to 
the faithful discharge of his duty. His term of service might 
expire during the raging of war, when he might, perhaps, 
be the most capable man in America to conduct. it; and 
would it be wise and prudent to declare in our Constitution 
that such a man should not again direct our military opera- 
tions, though our success might be owing to his abilities ? 
The mode of electing the President rendered undue influence 
almost impossible; and it would have been imprudent in us 
to have put it out of our power to reélect a man whose tal- 
ents, abilities, and integrity; were such as to render him the 
object of the general choice of his country. With regard to 
the liberty of the press, the discussion of that matter was 
not forgotten by the members of the Convention. It. was 
fully debated, and the impropriety of saying any thing about 
it in the Constitution clearly evinced. The general govern- 
ment has no powers but what are expressly granted to it; 
it therefore has no power to take away the liberty of the 
press. ‘That invaluable blessing, which deserves all the en+ 
comiums the gentleman has justly bestowed upon it, is 
secured by all our state constitutions ; and to have mentioned 
it in our general Constitution would perhaps furnish .an ar- 


gument, hereafter, that. the general government. hada right 
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t6-exertise: powers ‘not expressly delegated.to. it. For the 
same reason, we had no bill ‘of rights. inserted in our Con- 
phe -we ‘might perhaps have omitted the-enu- 
 some'of our rights, it might hereafter be: said 


‘take-away. ‘such of our rights as we had not enumerated; 
but by delegating: express powers, we certainly reserve to 
ourselves every power and right not mentioned in the Con- 
‘stitution. Another reason weighed particularly, with. the 
members: from this state, against the. insertion of a bill of 
rights. Such bills generally begin with declaring that. all 
-men are by nature born free. Now, we should make that 
declaration with a very bad grace, when a large part of our 
-property. consists in men who are actually born slaves. As 
to the clause guarantying to each state a republican form of 
government being inserted near the end of the Constitution, 
the.general’ observed that it was as binding as if it had 
“beei: inserted’ in’ the’ first article. The Constitution takes 
’ its effect:from the ratification, and every part of it is to be 
fatified:‘at the same’ time, ‘and not one clause before the 
‘other ; but -he- thought there ‘was. a: peculiar propriety in 
inserting it where it was, as it was necessary to form the 
governnient before that government could guaranty any thing. 
‘Col. MASON thanked Mr. Lowndes for his opposition, 
_by:the-desire of several gentlemen, members of that house. 
‘It-Had drawn: forth from the other side most valuable infor- 
bij; and he thanked those gentlemen for the willingness 
with which: they had ‘given it, with so much good-nature. 
‘Those: ‘gentlemen who lived in the. country were now ena- 
led:to satisfy their constituents. 
| “The question. being ‘put, that a convention of. thes people 
should -be called for:the purpose of. considering, and of rat- 
“vifying-or *rejecting, the Constitution framed: for. the United 
“States ‘by:a: Convention of delegates assembled at. Ease 
: ‘ay last, it was 8 unanimously: agreed to. 


pear, some omissions in what. Fell from Mr. Lowndes, 
be supplied, owing to the dass of a note-book. in the al 
med the selenite a ae: 


: Barunpay, Jeune: 19, 1788, 


+s. Omthe: auceea a put a= the:Convention to assemble 
‘yin: Charlestonon- Monday, the 12th. day of May next, the 
P,. ayes = nays were as fo lows, ViZ. 3 — 


Be AY: E 
“aye 3 had: -delegated to: the general government a power to | 
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For tue Parisurs or Sr. Puinip anp Sr. Micuazr, CHARLESTON. — Ayes: 
Edward Rutledge, Dr. David Ramsay, William Johnson, ©. C. Pinckney, Edward 
Darrell, Thomas Jones, Isaac Motte, John Mathews, Daniel. Cannon, Daniel Ste- 
vens, John Blake, Anthony Toomer, John F. Grimke, Thomas, Heywood, Jun., 
Richard Lushington, Francis Kinloch, Jacob Read, Edward Blake, John Budd, Raw- 
lins Lowndes, Michael Kalteisen, Thomas Bee, Adanus Burke, Hugh Rutledge, Ed- 
ward Lightwood. — Vays: none. 

Curist Cuurcu.— Ayes: Charles Pinckney, Plowden Weston, Joseph Manigault, 
John Hatter. — Vays: none. : hs Si BRE 

St. Joun’s, Berxiey Country. — Ayes: Peter. Fassoux, Theodore Gourdine, 
Thomas Simons. — Vays: Robert M’Kelvey, Gideon Kirke. : 

St, Aypkew’s.— Ayes: John Rivers, Glen Drayton, Thomas Farr, James Ladson, 
Charles Drayton. — Nay: William Scott. 

St. Grorce’s, Dorcurstrer.— Ayes: John Glaze, Walter Izard, William Postell, 
John Bell. —~ Ways: none. 

St. Jamzs’s, Goose Creex.-— Ayes: Ralph. Izard, Gabriel-Manigauit, William 
Smith, John Parker, Jun. — Nays : none. a 

Sr. Tromas, ann St. Dennis.—Ayes: Thomas Screven, Robert Daniel; Thomas 
Shrubrick. — Nays : none. ? ea “8 
Sr. Paux’s. — Ayes: George Haig, William Washington, Paul Hamilton. Nays : 
none. ee ty 
St. BartHotomew’s. — Ayes: William Furguson, Peter Youngblood, : William, C. 
Snipes, John North. — Vays: none. : oe 

St. Hevena.— Ayes: William Haxard Wigg, John Joyner, John Jenkins, ‘Robert 
Barnwell, Benjamin Reynolds, Bernard Elliott. — Vays: none. ge 

St. James’s, Sanrux.— yes: Thomas Horry, Jacob Bond, I’'On, William Dous- 
saint, Lewis Miles. — Nays: none. ; 

Prince Grorce’s, Wixyaw.— Ayes: Thomas Waties, Matthew Irvine. — Vays 
James Withers, Thomas Dunbar. 

Aut Saints, — Ayes: Robert Herriot, Daniel Morral.— Nays: none. ous 

Prince FrepErick’s.— yes: none. — Nays: John T. Green, John Dicky, Ben- 
jamin Porter, James Pettigrew. tye fake 

Sr. Joun’s, Corteton County. — Ayes: Isaac Jenkins, William Smelie.— Nays : 
‘none. a 
Sr. Prrer’s.— Ayes: none.— Nays: James Thompson, John Chisholm; John 
Fenwiek, Samuel Maner. : Sine ke Be gate 

Prince Witrram’s. — Ayes: Pierce Butler, John Lightwood, John A. Cuthbert. — 
Nays: Stephen Bull, William Murray. Be tN Ae 
aay SrupHEn’s. — Ayes: none.— Nays: Thomas Palmer, John. Coutuier, .T 

ordes. ? : 

District To THE Eastrwarp or WatTsrek.-— Ayes: none. —Vays: Isaac. Alex- 
ander, Thomas Sumter, Andrew Baskins, Joseph Lee, Thomas M'Faddin, George 
Cooper, Benjamin Cudworth, Samuel Dunlap, Hugh White. 

District or Ninety-six. — Ayes: Patrick Calhoun, John Purvis.— Nays: Arthur 
Simpkins, James Lincoln, Adam Crain Jones, William Butler. ; 

District or SaxE-Gorua.— Ayes: none. — Nays: Joseph Culpeper, Henry 
Pendleton, John Threewits, Llewellen Threewits. iteee <i So ; 

Lower Districts, setwEEN Broap anp Satupa Rivers.— Ayes: noné. Nays: 
Philemon Waters, George Ruff, John Lindsay, William Wadlington: ee: 

Litttr River District. — Ayes: none.— Nays: John Hunter, Angus. Campbel, 
Levi Casey, James Mason. : 

Upper, or Spartan District. — Ayes: none. — Nays: Thomas Brandon;:S. 
M’Junkin Winn, James Craig, John Gray, James Knox, John Turner, Aromanus 
Lyles, John Cook, James Pedian. . pees 

District CALLED THE New AcQuisitTion. — Ayes :. none. — Nays: Andrew, Love, 
James Powell, William Fergus, William Bratton, Robert Patton, James Ramsuay, 
John Drennan, James Martin, Joseph Palmer, Alexander Moore. ° ok 

Sr. Martanw’s.—4yes: none. — Nays: Thomas Sabb, J. Frierson, Paul..Warley. 

Orance Panisu.— Ayes: none. — Nays: William Robinson, Lewis Lesterjette. 

Sr. Davip’s. — Ayes : none. — Nays: Calvin Spencer, Robert. Baxwill,:-A.. Hunter. 

District Berwern Savannan River anp tHE Nortu Forx or Episto.-~ 
Ayes : none. — Nays: William Davis, Isaac Cush, James Fair, Daniel Greene.*' 


Byte, 9 eS IB | Mays, 8 2 is 
So it was résolved in the affirmative. . 7 . 
. ' JOHN SANDFORD DART, C H. R. 
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: Moskos, May 12, 1768. 
la eine pointed for. the meeting of the-state Convention, (Mr. 
$6, in’ the chair, pro tem.,) the returns were read, and there not 
journed ontil Sara the 18th. 


Tp ieaniy: May, 13; 1788. 


1On'this: day: the Gabveciion met, ‘and. ‘the names being called over, there 
appeared ‘to be~present. one hundred and seventy-three memibers ;: upon 
2 they proceeded’ to ballot, when | 

2 ie excellency, Governor THOMAS PINCKNEY, was elected Presi- 


oe loi JOHN SANDFORD DART was'elected Secretary. 
..:Mr.: Atmore; Messenger.. Mr. Athwell, Door-keeper. Mr. John 
Bonnethean, Bar-keeper. Mr, Stevens, Cashier. _ Colonel reap te 


Weowespay, May 4, 1788, 


‘Speech of Me. CHARLES PINCKNEY, ‘(one of the dele- 
| | gates of the Federal Convention.) 


"M. Presider, after so much has been said with respect 
to the powers possessed by the late Convention to form .and 
propose a new system — after so: many observations have 
been tnade:on its leading principles, as well-in the House’ of 
Representatives.as i inthe conventions of other states, whose 

ave: ‘been published — it will be as unnecessary 
y to examine a subject which has been 


ughly: westigated,. as it would be difficult to carry 
a into:a-field that has not. been sufficiently explored. _ 

. Having, however, had-the honor. of being associated jn.the 
del sation: from. this state, and. presuming upon ‘the’ indul- 
of the: house, I shall proceed to:make some observations 
ppear.to. mé necessary” to a. full and cae discussion 
stem ‘now before us... | 

eems to: ‘be.generally CGntomed that, of all sciences, that 
ernment, or politics, is the most difficult. In the old 
wi far‘as. the lights of. history extend, from the earliest 
“ag our Own, ‘we find nations in the constant exercise. of 
all:the forms with which the world is at present furnished. 
We have seen among the ancients, as well as the moderns, 
ice arate fumiter ae -absolute, aristocracies,, republics of 
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a single state, and federal unions... But: notwithstanding; ‘all . 
their experience, how confined and: imperfect i is:their knowl . 
edge of government! -how. little'is the:true: doctrin of repre+ 
sentation understood !- how. few:states ‘enjoy. what.we- call 
freedom! how few governments answer those: great 

public happiness which we seem to: expeet;from:o 
_» In reviewing such.of the European states. as.w. 
acquainted with, we may with truth assert ‘that there: is: but 
one among the most important which.confirms to its. citizens 
their civil liberties, or provides for: the -security. of private 
rights. But.as if it had been fated that-we should -be. the 
first perfectly free people the world had ever-seen;-even the. 
government I have alluded to withholds* from ‘a -part of ‘its 
subjects the. -equal enjoyment..of their »religious: Be 
How many thousands of the subjects of Great Britain at this 
moment labor under civil disabilities; merely. on: aecount ‘of 
their religious persuasions! To the liberal and enlightened 
mind, the rest of Europe affords a melancholy picture of. the 
depravity of human nature, and:of the total subversion of 
those rights, without which we should puppose no people 
could be happy or content... 

‘We have been taught here to believe that. all: owed df 
right belongs to the people:;: that.it flows immediately ftom 
. them, and. is.delegated. to their officers for: the public ds 
'.that our-rulers are the servants ‘of the people; amenable: to 
their-will;-and: created for their use. . How- different .are: the 
governments of Europe! ‘There the, people are the servants 
and subjects of their rulers; there: merit and talents have 
little or no influence ; but-all.the.honors and_.offices:of goverit- 
ment are swallowed. up by. birth, by fortune, or by:ramk.::'* 

From the European world are. no:precedents-to. be. drawn. 
for a. people who think they are capable of: governing then: 
selves. Instead of receiving instruction from them, we may, 
with pride, affirm that, new as this country: is-in. poi f 
settlement, inexperienced as she must be-upon: questio: 
- government, she still has read more-useful-lessons to. the-old 
_ world, she has made them more acquainted with : their: 

rights,. than they had been otherwise for centuries.; It-is: 
-ptide-I repeat’:that, old and: experienced: as* they..ar 
are indebted: to us:for light. and Talnoment “upon; points:of 
others: the most-interesting. -: :°« : 

. Had the American: revo tion: not happened, woul : 
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‘enjoy Her:present-rights.of commerce and legislation ? Would : 
the: subjects: of the emperor in the Netherlands have presumed . 


the: subjects: : Ave pr 
tovcontend for,-and:ultimately. to secure, the privileges they _ 


Would the parliaments. of France have resisted . 
the. of their. monarch, and justified in-a language that 
will:do Honor:to the freest people? _ Nay, I may add, would 
a becoming: sense-of liberty, and of the rights of mankind, 


have so generally pervaded that kingdom, had not their * 


knowledge of America led them to the investigation? .Un- .; 
doubtedly not. Let-it be.therefore our boast that we have — 
already taught some of the oldest-and wisest nations to ex- 
plore their rights as men; and let.it be our prayer that the 
effects of the revolution may never cease to operate until 
they have unshackled all the nations that have firmness to 
_ resist: the fetters of despotism. . Without a precedent, and 
with: the experience of but a few years, were the Convention 
ealled-upon to-form a system for a people differing from all 
‘others we:are acquainted with. |. en Sr eee 
iy, Phe: first. knowledge necessary for us to acquire, was a ~ 
knowledge of the. people. for whom. this system was to be , - 
. formed ;. for unless we were acquainted with their. situation, 
their habits, opinions, and resources, ‘it..would be impossible 
~ to form a government upon adequate or practicable principles. | 
_ If we-examine the reasons.which have given rise to the 
- distinctions: of rank. that at. present prevail in Europe, we 
_ Shall-find ;that:.none ‘of them do, or in all probability ever 
3 stin:'the.Union.:. eis 
ly: distinction. that may take place is that of. wealth. 
es, no-doubt;: will ever -have their. influence ; and-where 
- ‘they.are suffered to. increase to large amounts in: a. few hands, 
‘»theré: they. may..become dangerous to: the. public ——.partic- 
ularly: when; from:the:cheapness of labor and the scarcity of 
_Money,.a. great. proportion. of the people are poor. These, - 
' however,..are: dangers: that I. think we: have very little to 
“appre for: thesereasons:; One is from the destruction 
ight-of :primogeniture ; .-by which means, the estates 
tesare’ equally to be divided among all their chil- 
-'a: provision .no: less consonant to the. principles of 
“gs¥epublican government, than it is to those of general equity 
“and. paréntal: affection... ‘To endeavor .to: raise: a name by 
accumulating property in one branch of a family, at the ex- 
- “pense-of-others equally related and deserving, is a vanity no 
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it is a “practice no wise state Frill ever encouragé’o or. 
In the Northern and: Eastern: States; such distinetions ng 
_ children ‘are seldom heard of. ° Laws “have “been: longsince 
passed in all of them, destroying the right‘of: prin Hiture™, 
and as laws never fail to have a. powerful: influence upon t € 
manners of a people,we may suppose that, in futaré;'an 
equal: division of property among children will, in ge i 
take place in all the states; and one means of amassing: inor- 
dinate wealth in the hands of individuals wee as~it ought, 
forever removed. © Cae : 
Another reason is that, in . the ree at N 
the landed property is nearly equally divided: 
large bodies, and there are few that have not small: tra 
The greater part of the people are employed'in: oultivating 
theit own lands ; the rest in handicraft and commerce. «They 
are frugal in. their manner of living. Plain tables, clothing, 
-and furniture, prevail in their houses, and expensive appear- 
ances are avoided. Among the landed interest, it may be 
truly said there are few of them rich, and. few’of them very 
poor ; nor, while the states are capable of supporting so'many 
more inhabitants than they contain at preseat—while’so vast 
a territory on our frontier remains uncultivated and unexplored 
— while the means of subsistence are. so:much withis very 
man’s power — are those dangerous distinctions of fortune’to 
be expected which at present prevail in other countries. * - 
The people of. the Union may be classed as follows: — 
Commercial men, who will-be of consequence or not, in ‘the’ 
political scale, as commerce. tay be made. an object -of the 
attention of government. As:far as T'am able to judge, and 
presuming that proper sentiments will ultimately: prevail‘up 
this subject, it does not appear to me -that the: commer! 
line will ever have much influence in the -politics.:of 
Union. Foreign trade is one of the:enemies. against: whi 
‘we must be extremely guarded — more: so than «again 
other, as none will ever have a: more: unfavorable: operation, 
I consider it as the root of our present ‘public distress j 
the plentiful source from which our future national calacn 
will flow; unless’ great care is taken:to prevent.it. ©. ‘Di 
as we are from the old sworld;:we. should. have:nothing 
with their’ politics, and as s litle ‘as Epos with | 
‘VOL. IWenc WAL oes Bia eas gdih: 
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merce: ‘they can never improve, but must inevitably cor- 
rupt us. eas 

-. Another class is that of professional men, who, from their 
education and pursuits, must ever have a considerable influ- 
ence, while your government retains the republican princi- 
ple, and its affairs are agitated in assemblies of the people. 

The third, with whom I will connect the mechanical, as 
generally attached to them, are the landed interest — the 
owners and cultivators of the soil—the men attached to the 
truest interests of their country from those motives which 
always bind and secure the affections of the nation. In 
these consists the great body of the people; and here rests, 
and I hope ever will continue, all the authority of the 
government. 

I remember once to have seen, in the writings of a very 
celebrated author upon national wealth, the following re- 
marks: “Finally,” says he, “there are but three ways for 

a-nation to acquire wealth. The first is by war, as the 
~ Romans did in plundering their conquered neighbors: this is 
robbery. The second is by commerce, which is generally 
cheating. The third is by agriculture, the only honest way, 
- wherein a man recéives a real increase of the seed thrown 
into the ground, ima kind of continual miracle wrought by 
the hand of God in his favor, as a reward for his innocent 
life-and virtuous industry.” 

Ido: not agree with him so far as to suppose that com- 

merce is generally cheating. [| think there are some kinds 
of commerce not only fair and valuable, but suich-as ought to 
be encouraged by government. I agree with him in this 
general principle — that all the great objects of government 
should be subservient to the increase of agriculture and the 
support of the landed interest, and that commerce should 
only be so far attended to, as it may serve to iinprove and 
strengthen them; that the object of a republic is to render 
its citizens virtuous and happy; and that an unlimited 
foreign commerce can seldom fail to have a contrary tend- 
-elicy. 
"These classes compose the people of the Union; and, 
fortunately for their harmony, they may be said in a great 
measure to be connected with and dependent upon. each 
other. 

“The merchant is dependent upon the planter, as the pur- 
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chaser of his imports, and as furnishing him with the means 
of his remittances. ‘The professional men depend upon both 
for employment in their respective pursuits, and are, in their 
turn, useful to both. The landholder, though the most inde- 
pendent of the three, is still, in some measure, obliged to 
the merchant for furnishing bim at home with a ready sale 
for his productions. 

From this mutual dependence, and the statement I have 
made respecting the situation of the people of the Union, 
I am led to conclude that mediocrity of fortune is a leading 
feature in our national character; that most of the causes 
which lead to destructions of fortune among other nations 
being. removed, and causes of equality existing with us 
which are not to be found among them, we may with safety 
assert that the great body of national wealth. is. nearly 
equally in the hands of the people, among whom there are 
few dangerously rich or few miserably. poor; that we may 
congratulate ourselves with living under the blessings of a 
mild and equal government, which knows no distinctions 
but those of merits or talents — under a government whose 
honors and offices are equally open to the exertions of all her 
citizens, and which adopts virtue and worth for her own, 
wheresoever she can find them. 

Another distinguishing feature in our oe is its division 
into individual states, differing in extent of territory, man- 
ners, population, and products. 

Those who are acquainted with the Eastern States, thé 
reason of their original migration, and their pursuits, habits, 
and principles, well know that they are essentially different 
from those of the Middle and Southern States; that they 
retain all those opinions respecting religion and government 
which first induced their ancestors to cross the Atlantic ; and 
that they are, perhaps, more purely republican in habits and 
sentiment than any other part of the Union. The inhabit- 
ants of New York and the eastern part of New Jersey — 
originally Dutch settlements —seem to have altered less than 
might have been expected in the course of a century ;_ indeed, 
the greatest part of New York may still be considered: as a 
Dutch settlement, the people in the interior. country gen- 
erally using that language | in their families, and having very 
little varied their ancient customs. Pennsylvania and Del- 
aware are nearly one half inhabited by Quakers, whose 
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passive principles upon questions of government, and rigid 
Opinions in private, render them extremely different from the. 
citizens either of the Eastern or Southern States. Maryland 
was originally a Roman Catholic colony, and a great number 
of their inhabitants, some of them the most wealthy and culti- 
vated, are still of this persuasion. It is unnecessary for me 
to state the striking difference in sentiment and habit which. 
must always exist between the Independents of the East — 
the. Calvinists and Quakers of the Middle States, and the 
Roman Catholics of Maryland; but striking as this is, it is 
not to be compared with the difference that there is between 
the inhabitants of the Northern and Southern States. When: 
I say Southern, [ mean Maryland, and the states to the south- 
ward of her. Here we may truly observe, that Nature has 
drawn as strong marks of distinction in the habits and man- 
ners of the people as she has in her climates and productions. 
The southern citizen beholds, with a kind of surprise, the 
simple manners of the east, and is too often induced to 
entertain undeserved opinions of the apparent purity of the 
Quaker; while they, in their turn, seem concerned. at what 
they term the extravagance and dissipation of their southern 
friends, and reprobate, as unpardonable moral and _ political 
evil, the dominion they hold over a part of the human race. 
The inconveniences which too frequently attend these differ- 
ences in habits and opinions among the citizens that compose 
the Union, are nota little increased by the variety of their 
state governments; for, as I have already observed, the con-. 
stitution or laws under which a people live never fail to have 
a powerful effect upon the manners. We know that all the 
states have adhered, in their forms, to the republican prin- 
ciple, though they have differed widely in their. opinions of 
the. mode best calculated to preserve ‘it. seen as 
In Pennsylvania and Georgia, the wholé powers of govern- 
ment are lodged in a legislative body, of a single branch, 
over which there is no control; nor are their executives or ju- 
dicials, from their connection and necessary dependence on 
the legislature, capable of strictly executing their respective 
offices. In all the other states, except Maryland, Massachu- 
setts, and New York, they are only so far improved as to 
have .a legislature with two branches, which completely 
involve and:swallow up all the powers of their government. 
In neither of these are the judicial or executive placed in 
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that firm or independent situation which can-alone securé:the 

safety of the people -or. ‘the just. administration of-the: laws: 
In Maryland; one branch :of their legislature 
chosen,. for five years, - by. electors. : chosen 
The knowledge and. firmness which. this hod 
occasions;. displayed, not only in- the exercise 
lative duties, but .in. withstanding and: defeating ‘s su ; 
projects of the other house as appeared to them. founded in 
local and personal motives, have long. since convinced: ‘me 
that the Senate of Maryland is the best model -of a: seriate 
that has yet been offered to the Union ;..that it-is capable of 
correcting. many of the. vices. of the. other. parts 
Constitution,. and, in a great measure, - -atoni 1g 
defects which, in common with the states Ihave. 
are but too pedont: in their execution — the want of stab 
and independence in the judicial and executive: departments. 

In Massachusetts, we find the principle of legislation: more 
improved by the revisionary power which is given to” their 
governor, and the independence of their judges... 

-In New. York, the same improvement in legislation has 
taken place as in Massachusetts; but here, from ‘the execu- 
tive’s being elected by the great body. of the people ; ho ing 
his office for three years, and being reéligible;:.:fr hi 
appointment to offices being taken from the legislature.and 
placed in a stlect council, —I think their Constitution is, 
upon the whole, the. best in the Union. Its faults are the 
want of permanent salaries to their judges, and giving to 
their executive the nomination to offices, which i is, in fact, 
giving him the appointment. ; 

It does not, however, appear to me, that this ¢ can be: called. 
a vice of their system, as I have always been of opinion that 
the insisting upon the right to nominate was.a usurpation of . 
their executive’s, not warranted ls the leteer or ‘meaning: of 
their Constitution. 

These are the outlines of their \ various. ‘forms, i in: few of 
which are their executive or judicial departments. wisely: con: 
structed, or that solid distinction adopted between: 
branches of their Icgislative which can alone provide fo 
influence of different principles in their operation. . 

Much difficulty was expected from the extent: of 
to be governed. All the republics we read-of, eithe 
ancient or modern word): have been extremel 
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territory. We know of none a tenth part so large as the 
United States; indeed, we are hardly able to determine, 
from the lights we are furnished with, whether the gov- 
ernments we have heard of under the names of republics 
really deserved them, or whether the ancients ever had any 
just or proper ideas upon the subject. Of the doctrine of 
representation, the fundamental of a republic, they certainly 
were ignorant. If they were in possession of any other safe 
or practicable principles, they have long since been lost and 
forgotten to the world. Among the other honors, therefore, 
that have been reserved for the American Union, not the 
least considerable of them is that of defining a mixed sys- 
tem, by which a people may govern themselves, possessing 
all the virtues and benefits, and avoiding all the dangers and 
inconveniences, of the three simple forms. 

I have said that the ancient confederacies, as far as we 
are acquainted with them, covered up an inconsiderable 
territory. : 

Among the moderns, in our sense of the word, there is no 
such system as a confederate republic. There are, indeed, 
some small states whose interior governments are: demo- 
cratic; but these are too inconsiderable to afford information. 
The Swiss cantons are only connected by alliances; the 
Germanic body is merely an association of potentates, most 
of them absolute in their own dominions; and as to the 
United Netherlands, it is such a confusion of states. and 
assemblies, that I have always been at loss what species of 
government to term it. According to my idea of the word, it 
is not a republic; for I conceive it as indispensable, in a 
republic, that all authority should flow from the people. In 
the United Netherlands, the people have no interference 
either in the election of their magistrate or in'the affairs of 
government. From the experiment, therefore, never having 
been fairly made, opinions have been entertained, and sanc- 
tioned by high authorities, that republics are only suited to 
small societies. This opinion has its advocates among all 
those who, not having a sufficient share of industry or talents 
to investigate for themselves, easily adopt the opinions of 
such authors as are supposed to have written with ability 
upon the subject; but I am led to believe other opinions 
begin to prevail—opinions more to be depended upon, 
because they result from juster principles. 

We begin now to suppose that the evils of a republic — 
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dissension, tumult, and faction —are more dangerous. in 
small societies than in large confederate states. In the first, 
the people are easily assembled and inflamed —are always 
exposed to those convulsive tumults of infatuation and ep- 
thusiasm which often overturn all public order, In. the latter, 
the multitude will be less imperious, and consequently Jess 
inconstant, because the extensive territory of each republic, 
and the number of citizens, will not permit them all to be 
assembled at one time and in one place: the sphere of gov- 
ernment being enlarged, it will not easily be in the power of 
factious and designing men to infect the whole people; it 
will give an opportunity to the more temperate and prudent 
part of the society to correct the licentiousness and injustice 
of the rest. We have strong proofs of the truth. of. this 
opinion in the examples of Rhode Island and Massachusetts 
-—imstances which have, perhaps, been critically afforded by 
an all-merciful Providence to evince the truth of a position 
extremely important to our present inquiries. In the former, 
the most contracted society in the Union, we have seen their 
licentiousness so far prevail as to seize the reins of govern- 
ment, and oppress the people by laws the most infamous that 
have ever disgraced a civilized nation. In the latter, where 
the sphere was enlarged, similar attempts have been rendered 
‘abortive by the zeal and activity of those who were opposed 
to them. ea 
As the Constitution before you is intended to represent 
states as well as citizens, | have thought it necessary to make 
these remarks, because there are, no doubt, a great number 
of the members of this body, who, from their particular pur- 
suits, have not had an opportunity of minutely investigating 
them, and because it will be impossible for the house. fairly 
to determine whether the government is a proper one or not, 
unless they are in some degree acquainted with the people 
and the states, for whose use it is instituted. eee 

For a people thus situated is a government to be formed — 

a people who have the justest opinion of their civil and reli- 
gious rights, and who have risked every thing in asserting 
and defending them. care ae 
In every government there necessarily exists a power from 
may 


which there is no appeal, and which, for that reason, 
be formed absolute and uncontrollable. cue ee 
The person or assembly in whom this. power resides is 
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-sovereign or supreme power of the ‘state... With 

reignty of the Union is‘m the people. . 
lie ‘best: political: and moral writers (Paley, a dea- 
vol: ii. 174, 175) T-have met. with, enu- 
ates ies ‘principal forms of government, which, he says, 
égarded rather as the simple forms, by some com- 
bination and. intermixture of which all actual governments 
are composed, than as any where existing in a pare: and ele- 
mentary state. These forms are,— 

‘Despotisin, or absolute monarchy, where the legisla- 

n.a single person. 

“94; An aristocracy, where the legislature { is in a select 

assembly, the members of which either fill up, by election, 

the vacancies in their own body, or succced to it by inherit- 
arice, property, tenure of lands, or in respect of some ‘per 
appl ‘right or qualification. 

3d. A républic, where the people at large, either alled 
tby representation, form the legislature. 
€ separate advantages of monarchy are unity of council, 
on, secrecy, and despatch; the military strength. and 

‘gy resulting from ‘these qualities of government; the 
éxchusion of popular and aristocratical contentions ; the pre- 
venting, by a known rule of succession, all competition for 
the supreme. power, thereby repressing the dangerous Ropes: 
and intrigues of aspiring citizens. 

The dangers.of. a. monarchy are tyranny, expense, ‘exac- 
vilitary: dominations, unnecessary wars, ignorance, in 
overnors, of the interest and accommodation of all people, 
consequent deficiency of salutary regulations; want of ~ 
ey ‘and uniformity in the rules of government, -and, 
ing ‘from thence, insecurity of persons -and. property. 
“separate ‘advantage of. an aristocracy ‘is the wisdom 
ay be expected from experience .and ‘education. © A 
perman it council naturally possesses. experience; and the 
“tmembe H-always be educated with a view to the stations 
estined ‘by their birth to occupy. 

6 mischiefs of ‘an aristocracy. are dissensions in the fale 
ing orders of the state; an oppression of the lower. orders by 
the: privilege of the: higher, and by Jaws . Penaal to the: ne 

_rate intetests ‘of ‘the: law-makers. ae 

-: The advantages of. a republic are liberty, exemption fron 
a, ‘needless restrictions, equal we. public- spirit, averseness to 
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war, frugality, — above all, the opportunities afforded, to men 
of every description, of producing their abilities and counsels 
to public observation, and the exciting to the service of the 
commonwealth the faculties of its best citizens.. 

The evils of a republic. are dissensions,. tumults, faction, 
the attempts of ambitious citizens to possess power, the con- 
fusion and clamor which are the inevitable consequences of 
propounding questions. of state to the discussion of large 
popular assemblies, the delay and disclosure of the public 
councils, and too often the imbecility of the laws. 

A mixed government is composed by the combination of 
two or more of the simple forms above described; and. in 
whatever proportion each form enters into the constitution 
of government, in the same proportion may both the advan- 
tages and evils which have been attributed to that form be 
expected. 

The citizens of the United States would Relate. with, 
indignation, the idea of a monarchy. But the essential 
qualities of a monarchy — unity of council, vigor, secrecy, 
and despatch —are qualities essential in every government. 

While, therefore, we have reserved to the people, the foun- 
tain of all power, the periodical election of their first magis- 
trate, — while we have defined his powers, and bound. them 
to such limits as will effectually prevent his usurping author- 
ities dangerous to the general welfare, — we have, at the 
same time, endeavored to infuse into this department. that 
degree of vigor which will enable the President to execute 
the laws with energy and despatch. 

By constructing the Senate upon rotative principles, we 
have removed, as will be shown upon another occasion, all 
danger of an aristocratic influence; while, by electing the 
members for six years, we hope we have given to this part 
of the system all the advantages of an aristocracy — wisdom, 
experience, and a consistency of measures. 

The House of Representatives, in which the people of the 
Union are proportionably represented, are to he’ biennially 

elected by them. ‘Those appointments are sufficiently short 
to render the member as dependent as he ought to be upon 
his constituents. 

‘They are the moving-spring of the system. With them 
all grants of money are to originate: on them depend. the 
wars we shall be engaged in, the fleets and armies we sball 
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raise and support, the salaries we shall pay; in short, on 
them depend the appropriations of money, and consequently 
all the arrangements of government. With this powerful 
influence of the purse, they will be always able to restrain the 
usurpations of the other departments, while their own licen- 
tiousness will, in its turn, be checked and corrected by them. | 
~ [ trust that, when we proceed to review the system by 
sections, it will be found to contain all those necessary pro- 
visions and restraints, which, while they enable the general 
government to guard and protect our common rights as a 
nation; to restore to us those blessings of commerce and 
mutual confidence which have been so long removed and 
impaired, will secure to us those rights, which, as the citi- 
zens of a state, will make us happy and content at home — 
as the citizens of the Union, respectable abroad. 

How different, Mr. President, is this government con- 

structed from any we have known among us! 
~ In their individual capacities as citizens, the people are 
proportionably represented in the House of Representatives. 
Here'they who are to pay to support the expenses of gov- 
ernment, have the purse-strings in their hands; here ‘the 
people hold, and feel that they possess, an influence suf- 
ficiently powerful to prevent every undue attempt of the 
other branches, to maintain that weight in the political scale 
which, as the source of all authority, they should ever pos- 
sess ; here, too, the states, whose existence as such we have 
often heard predicted as precarious, will find, in the Senate, 
the guards of their rights as political associations. 
- On them (I mean the state systems) rests the general 
fabric: on their foundation is this magnificent structure of 
freedom erected, each depending upon, supporting, and pro- 
tecting the other: nor —so intimate is the connection can 
the one be removed without prostrating the other in ruin: 
like the head and the body, separate them and they die. 

Far be it from me to suppose that such an attempt should 
ever be made: the good sense and virtue of our country for- 
bid the idea. To the Union we will look up, as to the tem- 
ple of our freedom —a temple founded in the affections, and 
supported by the virtue, of the people. Here we will pour 
out our gratitude to the Author of all good, for suffering 
ber to participate in the rights of a people who govern them- 
selves. 


_ the blessings of peace'!. 
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_Is there, at this moment,. a nation upon earth that: enjoys 
this tight, where the true: principles® of- representation ate 
_understood and practised, and where’ all authorit: ; 
and returns at ‘stated periods to, ‘the peoph 
there is not. Can a government be said to 
these rights do not exist? It cannot. -On'w 
the enjoyment of these rare, these inestimable privile 
On the firmness, on the. power of the. Union to Fo 
defend them. . 

How grateful, then, should we ar chats at: “this: important 
period, —a period important, not: to. us alone,” but:to the 
general rights of mankind, —so much harmony aud conces- 
sion should prevail throughout the states’; -that’ the public 
opinion should be so much actuatedby cando - 
tion to their general interests ; that, disdain ra 
by the narrow’ motives of state policy,:they have libata - 
termined to:dedicate a part of their advantages to the ‘support - 
of that: government from which they received them'!:.“To 
fraud, to force, or accident, all the: governments: we: know 
have owed their births. To the philosophic mind, ‘how new 
and awful an instance do the United States ‘at: present 
exhibit in the political-world! They exhibit,’ sity tt 
instance of a people, who, being dissatisfied-wit . 
ernment, —unattacked. by foreign force, and ‘undi 
domestic ‘uneasiness, — coolly and.deliberately resort ‘to 
virtue and good sense of their country, for a a correction 
their public errors. : 

It must be obvious that, without a- superintending govern 
ment, it -is impossible the: liberties of ‘this : SOUR, can long 
be secured. 

Single and unconnected, how: weak and. sabateen ittble ate 
the largest-of our states ! — how unable to protectthemselvés _ 
from external ot domestic insult! How incontpetent *to- ma- 
tional ‘purposes would even: partial union -be ! how: diate 
to intestine wars and confusion ! how: little! able to secure Le 


Let us, therefore, be carefal.: in: 1 strengthening th pl 
Let us remember that -we are bounded: by vigilant: ant 
tentive: neighbors, who view bikie, a. Pied ors ou 
empire. 0 

Let us remember that 1 we are’ 2 bendy in: “gratin 
northern brethren, to aid. them i in-the ‘Tecopery 
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which they have lost in obtaining for us an extension of our 
commerce, and the security of our liberties. Let us not be 
unmindful that those who are weak, and may expect sup 
port, must, in their turn, be ready to afford it. 

We are called upon to execute an important trust — to 
examine the principles of the Constitution now before you, 
and, in the name of the people, to receive or reject it. 

I have no doubt we shall do this with attention and har- 
mony ; and flatter myself that, at the conclusion of our dis- 
cussion, we shall find that it is not only expedient, but safe 
and honorable, to adopt it. 


Tusspay, May 20, 1788. 


This day the Convention went through the discussion of 
the Federal Constitution by paragraphs. 

Mr. ALEXANDER TWEED, of Prince Frederick, said : 
Since I came to town, I have more than once heard it as- 
serted, that the representatives of the parish of Prince Fred- 
erick were, prior to their election, put under promise to their 
constituents, that they should by no means give their sanc- 
tion to the adoption of the new Constitution. Any such 
restriction, sir, on my own part, I deny. Had they taken 
upon them so far as to dictate for me, I should have spurned 
at the idea, and treated such proposals with that contempt 
they would have justly merited; and J am clearly of opin- 
ion, and I think warranted to say, that these are the senti- 
ments and situation of (at least) some others of my colleagues. 
Notwithstanding, sir, from all I have heard or can learn, the 
general voice of the people is against it. For my own part, 
Mr. President, I came not here to echo the voice of my con- 
stituents, nor determined to approve or put a negative upon 
the Constitution proposed. I came with a mind open to 
conviction, in order to hear what, in the course of the debates 
of this house, might be said for and against it. Much, very 
much, sir, has been advanced on both sides. The matter in 

-hand I look upon to be the most important and momentous 
that ever came before the representatives of the people of 
South Carolina. We were told, sir, some days ago, by a 
learned and honorable gentleman now on the floor, that, as 
our case at present stood, we must adopt the Constitution 
proposed ; for, if we did not, in all probability some power- 

_ Jul despot might start up and seize the reins of government 
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Another learned and. honorable. gentletnan: ‘on my left ‘b 
said, we must. look-up to it-as the rock of ou¥ salvation 
make short, sir, necessitas non habet lezem.was the wort 
Those gentlemen, Mr. President,-and -some other 
bers of this respectable Convention, — whose::profo 
tory and elocution would, on the journals'of a 
of Commons, stand as. lasting monuments. of: the’ 
abilities, —a man of my circumscribed: scale of talents’is. not. 
adequate to the task of contending with; nor- have Tart 
for embellishing my language, or bedecking’ it. with “all: the 
flowers of rhetoric. In a word, Mr:: President my: ic 
the matter now under our consideration is, WEE 
stand in néed of.a reform:of.governmen 
of our present constitution are relaxed, But; 
fondly hope that our case is:not so bad. as represe 
we invaded by a foreign’ enemy ? “Or are the bowels’ . 
country torn. to Pieces by insurrections and « ‘intestine broils = 
I answer, No. - Ly 
Sir, admit but this, and then allow. me to as if history 
furnishes us with a single instance of any nation, 
people, who had it more in their power than--we'at ‘preser 
have to frame for ourselves a perfect, permanent,’ 
happy constitution. The Constitution, sir, now- 
sideration, was framed (I shall say) by the wisdom: é! 
eral Convention of the United States ; it now lies before us’ 
to wait our concurrence or disapprobation. We, sir, as citi: - 
zens and freemen, have an undoubted right of judging’ for 
ourselves ; it therefore behoves us most seriously to consider, . 
before we determine a matter of such vast magnitude:. We: 
are not acting for ourselves moneys bat, ‘to all ae for. 
generations unborn. 


Speech of Mr. CHARLES PINCKNEY, on the 10th Sect 
oe Article Ist ay the hela, Connon 


containing , in a few words, ‘ise restraints upon a state 
which, ‘while they keep them from. interfering with the por 
ers of: the Union, will leave: them always in-a situath 
comply with their federal duties — will teach them’ 
vate those “principles of public honor. and. pri 
which ‘are the sure road“to national character ‘and:hap; ess. 
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aly parts.-of this section. that are objected to are. 
hich ‘relate:to the emission of paper. money, and its 
ences, tender-laws, and..the. impairing the obligation | 
atts eee hee Re 

_.-'The:other parts are supposed as exclusively belonging to, — 
and such as ought to be vested in, the Union. ... 


~. If we consider the situation of the United States as they 
-are..at. present, either individually or.as the.members of a 
general: confederacy, we shall find it extremely improper 
they:ishould. ever be intrusted with the. power of emitting 
money, or interfering in private contracts; or, by means of 
tender-laws, impairing the obligation of contracts. “4 
_.Lapprehend these general reasonings will be found true 
with respect to paper money: That experience has shown 
that, in every.state where it has been. practised since the 
revolution, it always carries the gold and silver out of the 
’ country,and impoverishes it — that, while it remains, all the 
-foteign merchants, trading in America, must suffer and lose 
by-ity: therefore, that it-must ever be a discouragement to 
“commerce — that.every medium of trade should have an. in- 
_ trinsic:value, which paper money has not; gold and. silver 
are therefore the fittest for this medium, as they are an equiva- 
lent, which paper can never be — that debtors in the assem- 
blies. will, whenever they can, make paper money with 
fraudulent views — that in those states where the credit of the 
_paper:money has been best. supported, the bills have never 
their nominal value in circulation, but have constantly 
eciated to-a certain degree. leh On 
I consider it as a a position that, while the . praduc- 
tions of a state are useful to other countries, and can find a 
ready. sale at foreign markets, there can be no doubt of. their 
always being able to command a sufficient sum in specie to 
- answer as a medium for the purposes of carrying on this 
commerce ; provided there is no paper money, or other means 
of conducting it. This, I think, will be the case even in 
instances: where the balance of trade is against a state.; but 
. Where the .balance is in favor, or where there is nearly as 
. tauch:exported as imported, there can be no doubt that the 
" products. willbe. the means of always introducing a sufficient 
were. to be governed by partial views, and each state 
was only: t6.consider how far a general regulation suited her 
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own interests, I think it can be proved there is no state in 
the Union which ought to be so anxious to Reve this: part of 
the Constitution passed as ourselves. 

We are to reflect that this Constitution is not: fratied:t to 
answer temporary purposes. We. hope it will last for ages 
— that it will be the perpetual protector of our fhe aut 
properties. 

This state is, perhaps, of all others, more’ blesenili in’ ‘pole 
of soil and productions than any in the Union. Notwith- 
standing all her sufferings by the war, the great quantity of 
lands still uncultivated, and the little attention she pays to 
the improvement of agriculture, she already exports. more 
than any state in the Union, (except Virginia;) and ima 
little time must exceed her. 

Exports are a surer mode of determining’ the produce 
wealth of a country than any other, and particularly when 
these products are in great demand in foreign countries. 

Thus circumstanced, where can be the necessity of paper 
money? Will you not have specie in sufficient quantities ? 
Will you not have more money in circulation without. paper 
money than with it ?— I mean, without having only paper in — 
such quantities as you are able to maintain the credit of, as 
at present. IT aver you may, and appeal only to the experi- 
ence of the last five or six years. Will it not be. confessed 
that, in 1783 and 1784, we had more money than we have 
at present, and that the emission of your present paper ban- 
ished double the amount out of circulation? Besides, if 
paper should become necessary, the general government still 
possess the power of emitting it, and Continental paper, 
well funded, must ever answer ‘the purpose, better than state 
paper. 

How asucmely useful and advantageous must this restraint 
be to those states which mean to "be honest, and: not to 
defraud their neighbors! Henceforth, the citizens: of the 
states may trade with each other without fear of tender-laws 
or laws impairing the nature of contracts. .The citizen of. 
South Carolina will then be able to trade with those of Rhode 
Island, North Carolina, and Georgia, and be sure of receiv-. 
ing the value of his commodities. Can this be done at pres- 
ent? It cannot! However just the demand may be, yet 
still your honest, suffering citizen must be content to’: 
their depreciated paper, or give up the debt’ 0: 
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‘pour credit-with: foreigners — to rescue your. national char- 
‘acter from that.contempt which: must. ever follow the most 


mere:shall paper. money, no. more shall. tender-laws, drive 
their-commerce “from. our shores, and darken: the American 


‘name. in every country where it is known: No more shall 
aur eitizens-conceal in their coffers. those treasures which the 
Aveakness and dishonesty of. our government have long hid- 
den: from the public-eye. The firmness of a just and even 
. gystem:shall bring them into circulation, and honor and virtue 
shall be again known and countenanced among us. No 
more ‘shall the widow, the orphan, and the stranger, become 
the miserable victims of unjust rulers. _ Your. government 
shall-now, indeed, be a government of laws. ‘The. arm of 
. Justice-shall-be Jifted on high ; and. the poor.and the. rich, 
the: steong-and the: weak, shall. be equally protected -in their 
tights.*: Public as well.as-private confidence -shall again be 
‘established’; industry shall return among us; ‘andthe. bless- 
INESo 
that:with states, as well as individuals, honesty: isthe. best 
policys.* 


Speech of Mx. PATRICK DOLLARD, of Prince Fred- 


erick’s. 


; President, I rise,.with the greatest diffidence, to 
_Speak.on this occasion; not only knowing myself -unequal. to 
the. task, but believing this to be the most important. ques- 
tron: that ever the good people of this state were. called 
together to deliberate upon. ‘This Constitution. hasbeen 

pic ila guar and.ingeniously glossed over - by:;many. ‘able 
and. respectable: gentlemen :in. this house, whose. réasoning, 
aided by the most:accurate eloquence, might strike conviction 
eveh in:the predetermined breast,.had they a good cause to 
support. -. Conscious that they have not, and.also conscious.of 
ty inability to point out the consequences of its defects, which 
e: in: some-measure -been-defined by. able gentlemen ‘in 

: Lvshall.therefore:.confine. myself within narrow 
hat:.is;. concisely to. make known. the sense and 
age.of my constituents. . The people of Prince Freder- 
Parish, whomi-[-have the. honor to represent, are.a: brave, 


ve-4ll, héw much will this section tend to restore. 


nt-Violations of- public faith and - private :honesty ! - No. 


our government shall verify that-old, but:useful-maxim, ~ - 


Doutaro-] SOUTH. CAROLINA. oz 


honest, and industrious people. In t 
they bore a conspicuous _part,..when 
conquered, in defence of: their ivi \ 
which they. expected to transmit untainted 
They are nearly-all, to.a, man; opposed:to, 
tion, because, they. say, they have onitted. 
rights therein, ascertaining and -fundamentally:: 
the unalienable rights of men, without a full, fre 
enjoyment of which there can he no: liberty;. and. 
it is not necessary. that a good government should . 
control. They say that they are by no means ag: 
ing Congress with ample and sufficient powers ;. 
over to them, or any set of. men, their. birthrigh 
in Magna. Charta, which: this new: Constitutia 
- does, they.can never agree.'to. Notwithstand 
have. the highest. opinion of the virtues: .and. jaf 
honorable gentlemen from this state, who. represen’ toe 
the General Convention ; and also a few other-distinguished 
_ characters, whose names will-be transmitted with. ho: oe 
future ages; but I believe, at the same time,.they: are 
mortal, and, therefore, liable to err; and .as.the..virtue..and. 
abilities of those gentlemen will consequently recommend 
their being first employed in jointly conducting the reit 
this government, they are led to believe .it will :com 
in a moderate aristocracy: but, that it will, in its fature 0 
tions, produce a monarchy, or a corrupt and oppressive aris-_ 
tocracy, they have no manner of doubt. Lust of dominion . 
is natural in every soil, and the love of power and superi 
is as prevailing in the United ‘States, at present, as in any part: 
of the earth ; yet in this country, depraved.as it is, there still. 
remains a strong regard for liberty: an American - 
apt to glow at the sound of it, and the splendid merit’ of 
serving that best gift of God, which is mostly. expelle 
every country in’ Europe, might’ stimulate “Indol 
animate even Luxury to consecrate herself -at: th 
freedom. 
My constituents are highly salaried. ge 
strides.which this new government. has taken towai 
potism. They say it is big with. political mischiefs,.an 
* nant with a greater variety of impending woes tot 
people of the Southern: States, especially So 
than all the plagues. eunpeoen to issue: from 
VOL. Iv. 43 
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ota: "They say it is particularly calculated for 
dian’ of. despotic: aristocracy ; that it.evidently tends 
te: the ambitious views ofa few able and designing 
nslave the rest; that it-carries with it the appear- 
-old:. phrase, formerly. made use of in despotic 
ga and especially by Archbishop- Laud, in the reign of 
Charles. I.,:that-is, ‘ non-resistance.” They say they will . 
résist’ against it; that. they will not accept of it unless com- . 

pelled by-force. of arms, which this new Constitution plainly 
j; and..then, they say, your standing army, like 
qi tkish j janizaries enforcing. despotic laws, must ram it down 
their: throats with the points of bayonets. They warn the 
gentlemen of this Convention, as the guardians of their lib- 
erty, to beware how they will be accessory to the disposal of, 
or-rather sacrificing, their dee rights and privileges. 
‘Fhis‘is the sense and-language, Mr. President, of the people; 
an-old saying, and'J-believe a-very true one, that 

voice of the’ people is the voice of God.. The ° 
oiceof- thie“ people, to: whom I am responsible, is 
‘I shall never betray. the. trust resposed in me by 
herefore, shall give my hearty dissent. 


Wepwespay, May 21, 1788. 
Gen SUMPTER, agreeably: to’ notice given yesterday, 
y, 20th,) ‘moved for an adjournment. of the Conven- 
Oth. ° “October) twentieth day of October next, 
give ‘time for the further consideration of the 
titation. After’ considefable- debate; it -was 
@ majority of (46) forty-six — yeas, eighty-nine, 
y one ‘hundred. and: ye (135).: 


That th Gosivenifia do assent 't ‘ra atify the 
Wonaprédd td’ onthe’ 17th‘ day of Septembet laat, "by the Convention 
ted. States :of-America, -held.at Philadelphia, ©. - 

estion being put to agree to the-same, the yeas and nays. were 
imous voice of the Convention, and. are as 8 follows : — 


"Rdward 
Grime 
Daniel 
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Stevens, Daniel Cannon, Anthony Toomer, Hugh. Rutledge, .(judge,)..John -Budd, 
(Dr.,) Francis Kinloch, Thomas Sommersall, Michael Kalteisen,. (captain of Fort 
Johnson,) Richard Lushington, (colonel,)- Nathaniel Russel, - Josiah: Smith Lewis 
Morris, Edward Lightwood, John Edwards. 31. fe 

Cusisr Caunen.— Yeas: Hon. Charles Pinckney, Hon. John Rutledge, 
Vanderhorst,. William Read, Joseph Manigault, Jacob Read,. Joshua ‘Toomer. 7... s.- 

Sr. Joun’s, Berxuey. — Yeas: Hon. Henry. Laurens, Gen. Williatn. Moultrie, 
Henry Laurens, Jun. 3.— Nays: Peter Fayssoux, Keating Sinions, Thomas } 
ter. 3.— Absent: Francis Marion. 1. 

Sr. Ayprew’s.— Yeas: Glen Drayton, Hon. Richard Hutson, Thomas Fuller, 
James Ladson, Ralph Izard, Jun., Charles Drayton; Hon. Willian Scott. 7. Nays: 
none. 

Sr. Groree’s, Dorcuxsrer. -- Yeas : Jobn. Glaze, Morton Waring, Thomas 
Warring, Maj. J. Postel, William Postell, Mathias Hutchinson, John Dawson. 27.— 
Nays ; none. 

Sr. Jamus’s, Goose Creex.—Yeas: Hon. Ralph Izard, Peter Smith; Hon. Ben- 
jamin Smith, Gabriel Manigault, William Smith, J. Parker, Jun, J. Deas, June Te 
Nays: none. i 

Sr. Tuomas anv Sr. Dewnts.—Yeas:. Hon. John Hu Tyo Thomas. Karwon, 
Thomas Screven, Robert. Daniel, Lewis Fogartie, Isaac Harles eston,. Isage PB, aid 
Nays: none. : 

Sr. Paun’s Partsu.— Yeas: Paul Hamilton, George Haig, Joseph. Sian 
Parker Saunders, William Washington, . (hero of Eutaw and. Cowpens.) - 
John Wilson, Hon. Melcher Garner. 2. aah 

Sr. Barnraotomew’s.— Yeas: Hon. John Lloyd, John Crosskeys. — Nays : 3 
rae Postell, William. Clay Snipes, O’Brien “Brith, Paul Walter, Edmund 
inger. 5. 

t. Heruna’s. — Yeas: Hon. John Barnwell, Hon. John Joyner, Hon. John Kean, 
Hon. William H. Wigg, Hon. Robert Barnwell, Hon. William Elliott, Hon. James 
Stuart. 7.— Nays: none. 

Sr. James's, Sanrre. — Yeas: Isaac Dnbose, Lewis Miles, Samuel Warren, Richard 
Withers, John’ Mayrant, Thomas Horry. 6.— ‘Nay : John Bowman. 1. 

Prixcy Grorae’ s, Winyaw.— Yeas: Hon. omas Waties, (judge of. C. C. Ps 
and chancellor,) Samuel Smith, Cleland Kinloch, Hon. William Allston, Jun. 4 
Nays: none. — Absent: Peter Horry. 1. : 

Lu Saisrs’. — Yeas: Daniel Morral, Thomas Allston. 2.— Vays’: no’ 

Prixce Frenerick’s.— Yeas: William Wilson, Alexander Tweed, qantas Frier- 
son, James Pettigrew. 4.— Nays: Patrick Dollard, William, Read, J. "Burges, Jun. 3. 

Sr. Jony’s, Corneron Country. — Yeas: Thomas Le. are, Richard Muncreef, Jun., 
Hon. Daniel Jenkins, Hugh Wilson, Isaac Jenkins, Ephrein Mikel, William Smelie. 
—- Nays: none. 

Sr. Paver’ s.—Yeas: John Fenwick, Joachin Hartstone, Seth Stafford, Rev. Henr 
Holecom. 4.— Nays: John Chisholm, John Lewis Bourjin, Jun. 2,— Absent : Wil 
liam Stafford. 1. 

Prince Wiuiam’s,—Yeas: Thomas Hutson, John M’Pherson, James. Maine, 
John A. Cuthbert, John Lightwood, John Simmons, Stephen Devaux. ae ro Ay Lys: 
none. 

Sr. SrreaEn’s.—Yeas : John Palmer, Hon. Hezekiah Mahams,, Sanuel “SDuibose, 
John Peyre. 4.— Nays: none. — Absent: ‘Thomas Cooper, “Thomas. Falmers; 1 
vacant. ee 

Disrrict Eastwarp or THE Waterrer.— Yea: John Chesnut: : 
Thomas Sumter, Andrew Baskins, John Lowry, Benjamin ‘Cudworth,.Wil 
aay Hugh White, Thomas Dunlap, Samuel Dunlap, John “Montgomery. 49. — Absent: 

Boykin. : 

Disa or Nivety-stx.—Yea: Dr. John ‘Harris. 1. — Nays: Jamnée ncoln, 
Adam Crain Jones, Edmond Martin, Andrew, Hamilton, Joseph Calhoun, William 
Butler, John Bowie, Hon. John. L. Gervais. 8.— Absent: John Ewing aa 
Charles Davenport. 2. serge 

Norra Sine or Satupa. — Yeas: Samuel ‘Earle, Lemuel J. Allstone, John, 
Jun. 3.— Nays: none. 2 Bain 

Sourn. Sinz or Satupa.— Yeas: John Miller, William M’Caleb. Q, 
none. — Absent: Robert Anderson. 1. ‘ 

District or Saxe-Gorsa. — Vea: Hon. Henry) Pendleton. 1. ie 
ard Hampton, J: Culpeper, William Fitapatrick, Liewellen Threewits, 
wits, Wade Hampton. 

Lower Disrricts BETWEEN Besa axp SaLupa flayand.- — Yeas: none: Lys: 
Hon. Edanus Burke, J. Lindsay, Philemon Waters, Robert Ruthford, Hon: J. Hamp- 


ton. 5. 
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’ Lrrtix: River District. —Yéas: John Hunter, Thomas Wadsworth. 2.— Nays: 
Samuel Saxon, Joshua Saxon. 2.— Absent: James Mayson. 1. 

- Urrer on Sparray-Disraict.— Yeas: none. — Nays: William Kennedy, James 
Jourdon, Charles Sims, Thomas Brandon, Hon. Zacariah Bullock. 5. 

“DistRict BETWEEN BroaD axp CaTawBA Rivers, Ricutanp County. — Yeas: 
none. — Nays: Hon. Thomas Taylor, William Meyer, Thomas Howell. 3. 

Go ‘AIRFIELD County. —- Nays: James Craig, Jacob Brown, John Gray, John 
ok. 4.. - 

Cuxster Disrrict.— Yeas: none. — Nays : Edward Lacy, Joseph Brown, William 
Miles, James Knox. 4. 

Disraicr cartrn tHe New Acquisition.—Yea: Rev. Francis Cummins. 1,— 
Nays: Hon. William Hill, Robert Patton, Samuel Watson, James Martin, James 
S ges Samuel Lowry, Andrew Love, John M’Caw, Adam Meek, Abraham 

mith. 

St. cident s. — Yeas: Hon. William Thompson, Hon. Paul Warley. 2.— Nay: 
Hon. John Linton. 1. 

Oraner.-— Yeas: Lewis or aa Jacob Rumph, Donald Bruce. 3.— Nays. 
none. — Absent: Lewis Golsan. 1. 

_ Sr. Daviw’s.—Yeas: Lemuel Haan, William Dewitt, Calvin Spencer, Samuel 
Taylor, R. Brownfield, Benjamin Hicks, Jun. 6.— Nays: none.— Absent: Trist. 
Thomas. 1. 

District setweeEn Savannan Rives; Anp Taz Norra Font or Episto. — Yeas: 
Stephen Smith, Hon. William Dunbar, Joseph Vince, William Robison, John Col- 
lins, Jonathan Clark. 6. — Nays: hg — Absent : William pate 1. 


Yeas, - - 149: | Nays, - - | Majority, - - . | Absent, - 15 
So it was ‘resolved in i affirmative. 
JOHN S. DART, Secretary of Convention. 


Yeas. Nays, Absent. 


St. Philip and St. Michael,......0scccscccccccrececcsececess Ob 

‘Christ Church, .......cccecceccceccccceccsccescncsccscssccs 0 

’ St. John’s, Berkley County,.......-+ cecnccsaccsccecesessces OB 

St. Andrew’s, Sw newsedesanseesis go's nied dinie’s culgarie Bees eerrrert 7 

St. George’s, Dorchester, . sole ie siecle eel a acceece ania eieeis 7 

St. James’s, Goose Creek,...... aeruee.c's Shas oivielo bia ecssereiaicrete'e Pn f 

St. Thomas and St. Dennis, errr rr rere rr rr rrr errr rie ee A 

St. Paul’s Parish,.......cccccescvcccccccscccccece seseeenees 5 

St Bartholomew's, «+++... rere rrr rer er ere eee ee eee 2 

St. Helena’s, ........0.-c00 Creer creer cccevescscncesooeees 7 

i ce Jarnex’s, hire Sees ate e cece cc ccc ccc r eee e ee werec ences ; 
Prince George’s, Winyaw,......cccceccscccccseteeecacsecace® 

Wl Gade, here ns ee ety re 2 

~~ Prince Frederick's, YTS TOTTTETETTSTTETITELTTT TET ETT e Te 4 

St. John's, Colleton oe cin be ain ea bie 5's. bbls weenie es 06 eee ‘i 

7 

4 

1 

1 

3 

2 

1 

0 

2 

0 

0 


St. Peter's, ...... 
_ ‘Prince William's, . od aewesecece a 
* St. Stephen's, .....csesscccceccacscccacscsecccccncesteuces 
District Eastward of the Waterce,.....scccccrceccccectenes o 
-'‘District of Ninety-six, .........0+-eccecccccececscececeeeeee ; 
* North side of the Saluda, ...........eee0ee8 cece eccccenes eee 
South side of the Saluda, .........cccecccesccsccencceceenes 
District of Saxe-Gotha,.....0..cccccccccececcccscnccescctces 
’ Lower District, between Broad and Saluda oe occcer ances 
Little River ‘District, dace acer eceeec ee soteseceee tess weesees . 
Upper, or Spartan District, seo eek 000s seecsasionbesesseonseces 
District between Broad and Catawba Rivers, Richland ‘County, 
* Fairfield County, ....... 0000s secs ccc ccescecccececnceenee 
Chester County, 
District called the New oe diss sideie Saieierejen feces ery 1 
St. Matthew’ 8, 


boot : 
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Two hundred and thirty-six members ap; 
Fourteen absent. E 
Two hundred and twenty-two afténiled;:of: which 

; In favor of adoption,.. 
Against adoption,... 


Majority... 06 6 


ovum REPUBLICR, — ~The Congress of 176 
[Front Garden's Anobiotea, Sééonid Se 


South Carolina is literally one. of the Nine primitive 
Liberty. “Before the thirteen were — she ts.” 
that the parent of the revolution, the very Quum Reipublice, 
gress which convened in New York, in 1765. But nine: 
represented,:as -four :were. overpowered by the royal.-p 
Carolina -béat.down the strong opposition of the: crow: 
one, south ofthe: Potomac, that. sent a delegation. . This was’ the 
ment of General Gadsden. -In this primeval council, our, membe 
far from being insignificant. . Three committees only were appointe 
of two the sons of Carolina were chairmen... Mr. Lynch. (father of the 
patriot who signed the Declaration of Independence), was chairman of the 
one to prepare an address to the House of Commons, and. John Ry 
< who was then but twenty-six years of age) of that for the house:of 

his Convention of sages was the parent plant of our present confede: 
Hd Oran, Thus was South Carolina among, the aboriginal foun 
the Union 


Dilegetes to the Ceara of 1768. 


Massachusetts, 3 — James Otis, Oliver eal oa Timothy. Ruggles. 
Rhode Island, 2— Metcalf Bowler, Hen ard. 
Connecticut, 3— Eliphalet Dyer, David Rowlend, William 8. Johnston.) 
New York, 5— Robert R. Livingston, John -Cruger, Philip: Livitigston, 'Wilisi . 
Bayard, Leonard Lispenard:. - 

‘ew Jersey, 3 — Robert Ogden, Hendrick. Fisher, Joseph: Bord 
| Pennsylvania, ‘8—John Dickinson, John Morton, Geor 
Delaware, 3— Jacob Kolloch, Thomas M’Kean, Cesar | 
ae land, 3— Willian Murdock, Edward Tilghman, Thomas Ri 

Carolina, 3 - Thomas: Lynch, Christopher eames John Rutledge. 


‘Nin tang rs twenty-cight metegaton ; 


” Extract from. the official Tourn nal 


Met ia ‘New: York, on ‘Monday,’ ‘tl 
examined and‘ admitted the’ certificate 
bers, the said committees proceeded to choos 
Timothy Ruggles, Esq., of Massachusetts, on sorting and: 
votes, appeared to have a majority, and thereupon was placed 

Resolved, nein. con., That John Cotton be clerk to. this Cong 
the continuance thereof — 

Resolved, That the committee of euch colony shall j 
in determining any questions that ‘shall arise’in the Con, 
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After meeting regularly every day, with the exception of the Sabbath, 
they concurred in a declaration of the rights and grievances of America, 
and appointed the following committees, on Saturday,.19th October, 
1765:—. 


Upon motion, Voted, That Robext R. Livingston, of New York, William Samuel 
Johnston, and William Murdock, Esqrs., be a committee to prepare an address to his: 
majesty, and lay the same before the Congress on Monday next. os 

Voted also, That John Rutledge, of South Carolina, Edward Tilghman, and Philip 
Livingston, Es rs., be a committee to prepare a memorial and petition to the Lords in 
Parliament, and lay the same before the Congress on Moaday next. — 

Voted also, That Thomas Lynch, of South Carolina, James Otis, and Thomas 
M’Kean, Esqrs., be a committee to prepare & petition to the House of Commons of 
Great Britain, and lay the same before the Congress on Monday next. After having 
attended daily, the last meeting was held on Thursday, 24th October, 1765. 

Voted, unanimous'y, That the clerk of this Congress sign the minutes of their pro- 
ceedings, and deliver a copy for the use of each colony and province. — See * Prin- 
ciples.and.Acts of the Revolution.” 


It is to be regretted that the few speeches here published constitute all 


“ of the able debates in the South Carolina Convention which could be 


procured. The discussion commenced on the 14th of May, and, it is 
understood, was continued with brilliancy eight days; Judge Burke, Mr. 
Bowman, Dr. Fayssoux, and others, disclosing the abuses and miscon- 
structions of which the Constitution was susceptible; Judge Pendleton, 
General Pinckney, and Hon. J. Pringle, among many other distinguished 
members, enforcing the expediency and necessity of its adoption. 


“This acceptance and ratification was not without opposition. In 
addition to the common objections which had been urged against the 
Constitution, South Carolina had some local reasons for refusing, or at 
least delaying, a final vote on the question. Doubts were entertained of 
the acceptance of the Constitution by Virginia. To gain time till the 
determination of that leading state was known, a motion for postponement 
was brought forward. This, after an animated debate, was overruled by 
a majority of 46. The rejection of it was considered as decisive in favor 
of the Constitution. When the result of the vote was announced, an 
event unexampled in the annals of Carolina took place. Strong and 
involuntary expressions of applause and joy burst forth from the numerous 
transported spectators. The minority complained of disrespect ; unpleasant 
consequences were anticipated. The majority joined with the complain- 
ing members in clearing the bonse, and in the most delicate manner 
* soothed their feelings. In the true style of republicanism, the minority 
not only acquiesced, but heartily joined in supporting the determination 
of the majority. . The Constitution went into operation with general con- 
sent, and has ever since been strictly observed.” — Ramsay’s History of 
South Carolina, vol. ii. p. 432. 2 


SELECTED ate VEBATES 
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oe “INvoLwINé. 


CON NSTITUTION AL PRIN cIP 


Oath. — On a Bilt ectine the Oath to support ‘the Go: 
- tution. : ; 


Mr. GERRY said, he aid not discover = part of the ‘Constit 
gave to Congress the power of making this provision, (for’ regulating the 
time and manner of administering certain oaths,) except! 30- ‘inuch. of it 
as respects the form of the oath; it is not expressly: given: by 
of the Constitution, and, if it does not exist; must ‘arise from 
clause, as it is frequently termed, in the’ 8th ‘section::of -the Lat arti 
the Constitution, which authorizes Congtess: “to make’ “all: laws‘whi 
shall be necessary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in.the govern: 
ment of the United States, or in any department or officer thereof.”’. 
this clause there seems to be no limitation, so far as it applies ‘to: the -ex+ 
tension of the powers vested by the" Constitution ; ‘but. even : ‘this peenes 
gives no legislative authority to Congress’ to carry: into: effect airy “pi 
not expressly vested by'the Constitution. -In the ‘Constitation;-, 
the supreme law of the land, provision is made ‘that-the ‘members :6 
legislatures of the several states, and all executive and: judi ia): offie 
thereof, ‘shall bé bound by oath to support the Constituti 
no provision for empowering the government of ‘the United States, 
officer or department thereof, to: pass a law’ obligatory:on: the. mem 
the legislatures of the: several states, and other officers thereof, tot 
oath. This is‘madé their duty’ already: by-th eceneretice, and: 
Jaw of Congress can add force to the ‘obligation : 
if it is admitted that such a law is necessary; it tends to weake 
stitution, which requires sacir aid :° neither is any Jaw, other ‘¢ 
scribe the form of the oath, necessary‘ or ‘proper to carry this :pa 
Constitution into effect ; for. the oath.réquired by the Const: 
a necessary qualification forthe state: officers’ mentioned, c 

ensed with by any ‘authority whatever, other. than: the. pi 
Judicial power of the United States,’ extending. to all: z 


34d, + Oath. — Suerman, [May 6, 


or equity under this Constitution. The judges of the United States, who 
are bound to support the Constitution, may, in all cases within their juris- 
diction, annul the official acts of state officers, and even the acts of the 
members of the state legislatures, if such members and officers were dis- 
qualified to do or pass such acts, by neglecting or refusing to take this 
cath. , 

Mr. BLAND-had no doubt respecting the powers of Congress on this 
subject. ‘ ‘The evident meaning of the words of the Constitution implied 
that Congress should have the power to pass a law directing the time and 
manner of taking the oath prescribed for supporting the Constitution. 
There can be no hesitation respecting the power to direct their own offi- 
‘cers, and the constituent parts of Congress: besides, if the state legisla- 
tures were to be left to direct and arrange this business, they would pass 
different laws, and the officers might be bound in different degrees to sup- 
port the Constitution. He not only thought Congress had the power to 
do what was proposed by the Senate, but he judged it expedient also. 

Mr. JACKSON. The states had better be left to regulate this matter 
among themselves ; for an oath that is not voluntary is seldom held sacred. 
Compelling people to swear to support the Constitution will be like the 
attempts of Britain, during the late revolution, to secure the fidelity of 
those who fell within the influence of her arms; and like those attempts 
they will be frustrated. The moment the party could get from under her 
wings, the oath of allegiance was disregarded. If the state officers will 
not willingly pay this testimony of their attachment to the Constitution, 
what is extorted from them against their inclination is not much to be re- 
lied on. : 

Mr. LAWRENCE. Only a few words will be necessary to convince us 
that Congress have this power. It is declared by the Constitution, that its 
ordinances shall be the supreme law of the land. If the Constitution is 
the supreme law of the land, every part of it must partake of this suprem- 
acy ; consequently, every general declaration it contains is the supreme 
law. But-then these general declarations cannot be carried into effect 
without particular regulations adapted to the circumstances: these par- 
ticular regulations are to be made by Congress, who, by the Constitu- 
tion, .have power to make all laws necessary or proper to carry the 
declarations of the Constitution into effect. The Constitution likewise. 
declares that the members of the state legislatures, and all officers, execu- 
tive and judicial, shal] take an oath to support the Constitution. This 
declaration is general, and it lies with the supreme. legislature. to detail 
and regulate it. — ts pee 

Mr. SHERMAN. _ It appears necessary to point out the oath: itself,-as 
well-as the time and manner of taking it. No other legislature is compe- 
tent to-all. these purposes; but if they were, there is a propriety in the 

_ supreme legislature’s doing it. At the same time, if the state legislatures 
take it up, it cannot operate disagreeably upon them, to find all their 
neighboring -states obliged to join them in supporting a measure they ap- 
prove. ‘What a. state legislature may do, will be good as far as it goes, 
Qn the same. principle, the Constitution will apply to each individual of 
the state officers: they may.go, without the direction of the state legisla- 
ture, to a justice, and take the oath voluntarily. se : 

This, I suppose, would be binding upon them; but this is not satisfac- 
tary; the government ought to know that the oath has been properly 
taken; and this can only be done by a general regulation. If it is in the 


1789.] Duties.— Carrot. S45 


discretion of the state legislatures’ to make-laws to carry the declaration 

of the Constitution into execution, they have the power_of refusing, and 
may avoid the positive injunctions. ‘of the Constitution... As the power of 
Congress, in this particular, extends over. the. whole. Union, itis. most 
proper for us to take the subject up, and make the’ proper. provision. for 
carrying it into execution, to the intention of the Constitution; 


Duties. — Bill aij 2 Duties on + Cilla, fre 


House or Representatives, May 15. 

Mr. WHITE. The Constitution, having authorized the House of 
Representatives alone to originate money bills, places. an important. trust 
in our hands, which, as their protectors, we ought not to part with. Ido 
not mean to ‘imply that the Senate are less to be trusted than this house; 
but the Constitution, no doubt for wise purposes, has given. the immedi. 
ate representatives of the people a control over the whole government: in 
this particular, which, for their interest, they ought not to. aet out of their 
hands. : 

Mr. MADISON. The Constitution places the power in the House af 
originating money bills. The principal reason why the Constitution had 
made this. distinction was, because they were chosen. by the people, and 
supposed to be the best acquainted with their interest and ability. . In 
order to make them more particularly acquainted with these objects, the 
democratic branch of the legislature consisted of a greater number, and 
were chosen for a shorter period ; that so they might revert more. fre- 
quently to the mass of the people. 

Mr. MADISON “moved to lay an impost of eight cents:on all sheer 
imported. He did not think this would be a. monopoly, but he hope 
would be such an encouragement as to induce the manufacture. to. take 
deep root in every state in the Union.” — Lloyd's Debates of Congress, 
vol. 1. p. 65. 

The same. ‘*The states that are most advanced in population, and 
ripe for manufactures, ought to have their particular interests attended to 
i some degree. While these states retained the power of making regu- 
lations of trade, they had the power to protect and cherish such “Institue 
tions.. By adopting the present Constitution, they have thrown the exer- 
cise of this power into other hands. ‘They must. have done this with. an 
expectation that those interests would not be neglected here. ” — Idem, 

24. 

2 The same. “There may be some manufactures which, being once 
formed, can advance towards perfection without any. adventitious. aid; 
while others, for want of the fostering hand of. government, will be un- 
able to go on at all. Legislative attention will therefore be necessary to 
collect the proper objects ‘for this purpose.” — Idem, p. 26. 

Mr. CLYMER “ did not object. to this:mode of encouraging manufac. 
tures, and obtaining revenues, by combining the two objects in one. bill. 
He was satisfied that a political necessity existed for both the one: and 
the other.” — fdem, p. 31. Z 

Mr. CLYMER “ hoped gentlemen would. be disposed to extend. : 
gree of patronage to a manufacture [steel] which a moment's. refl 
would convince them was highly. deserving protection.” —— Idem, p. € 

Mr. CARROLL “ moved. to insert. window and other glass.....A. 
facture of this article was begun in Maryland, and attended with ‘consid- 
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erable success. If the legislature was to grant a smal] encouragement, 
it would be permanently established.” — Idem, p. 94. 

. Mr. WADSWORTH. “By moderating the duties, we shali obtain 
revenue, and give that encouragement to manufactures which is in- 
tended.” — Idem, p. 128. ; 

Mr. AMES “ thought this a useful and accommodating manufacture, 
{nails,] which yielded a clear gain of all it sold for; but the cost of the 
material, the labor employed in it, would be thrown away probably in 
many instances. * * * He hoped the article would remain in the bill,” 
— Idem, p. 81. 

'. The same. ‘The committee were already informed of the flourishing 
situation of the manufacture, [nails,] but they ought not to join the gen- 
tleman from South Carolina, Mr. Tucker, in concluding that it did not, 
therefore, deserve legislative protection. He had no doubt but the com- 
mittee would concur, in laying a small protecting duty in favor of this 
manufacture.” — Idem, p. ©2. 

. Mr. FITZSIMONS “ was willing to allow a small duty, because it 
conformed to the policy of the states who thought it proper in this man- 
ner to protect their manufactures.” —- Idem, p. 83. 

The same. “Jt being my opinion that an enumeration of articles will 
tend to clear away difficulties, I wish as many to be selected as possible. 
For this reason 1 tse prepared myself with an additional number : 
among these: ‘are some calculated to encourage the productions of our 
country, and protect our infant manufactures.”— Idem, p. 17. : 

‘Mr. HARTLEY. “If we consult the history of the ancient world, 
Europe, we shall see that they have thought proper, for a long time past, 
to give great encouragement to establish manufactures, by Jaying such 
partial duties on the importation of foreign goods, as to give the home . 
manufactures a considerable advantage in the price when brought to 
market. * * * I think it both politic and just that the fostering hand of 
the general government should extend to all those manufactures which 
will tend to national utility. Our stock of materials is, in many instances, 
équal to the greatest demand, and our artisans sufficient to work them up, 
even for exportation. In those cases, I take it to be the policy of every 
enlightened nation to give their manufacturers that degree of encourage- | 
Ment necessary to perfect them, without oppressing the other parts of the 
community ; and, under this encouragement, the industry of the manv- 
ae ag will be emiployed to add to the wealth of the nation.” — Idem, 

2. 

Mr. WHITE. “In order to charge specified articles of manufacture so 
as to encourage our domestic ones, it will be necessary to examine the 
present state of each throughout the Union.” — Idem, p. 19. 
~ Mr. BLAND (of Virginia) “ thought that very little revenue was likely 
to be collected from the importation of this article, [beef;] and, as it was 
‘to be had in'sufficient quantities within the United: States, perhaps a tax 
amounting to a prohibition would be proper.” — Idem, p. 66. 

Mr. BLAND “informed the committee that there were mines opened in 
Virginia capable of supplying the whole of the United States; and, if some 
restraint was laid ‘on importation of foreign coals, those mines might be 
worked to advantage.”” — Idem, p. 97, _ 

Mr. BOUDINOT. «J shall certainly move forit, [the article of glass,] 
‘as I suppose we are capable of manufacturing this as well as many of the 
‘others. ‘In fact, it is well known that we have-and can do it as well as 
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most nations, the materials being almost all produced i in our conte ‘one 
Idem, p. 28. 

The same. ‘ Let us take, then, the reachation ‘of Congress an 1788, 
and make it the basis of our system, adding only such-protecting duties “as 
are necessary to support the manufactures established ‘by: ne Tegislatires 
of the manufacturing states.”” —- Idem, p. 34. 

Mr. SINNICKSON « declared himself a friend to this sidtasPaet ire 
{beer,] and thought that, if the duty was laid high enough to: effect a 
prohibition, the manufacture would increase, and of conbeqdenee the Brice 
would be lessened.” — Idem, p. 65. 

Mr. LAWRENCE « thought that if candles were an object. of con- 
siderable importation, they ought to be taxed for the sake of obtaining 
revenue, and if they were not imported in considerable quantities, the 
burden upon the consumer would be small, while it tended ‘to aheriah: a 
valuable manufacture.’ — dem, p. 68. 

Mr. FITZSIMONS “ moved to lay a duty+of two cents per: pounds on 
tallow candles. The manufacture of candles is an important, manufac: 
ture, and far advanced towards perfection. I have no doubt but ina few 
years. we shall be able to supply the consumption. of every part of the 
continent.” — Idem, p. 67. 

The same. Suppose 5s, cwt. were imposed, [on unwrought ates! J 
it might be, as stated, a partial duty; but would not the evil be soon 
overbalanced by the establishment of such an important manufacture 1” — 
Idem, p. 69. 

The same. “The necessity of continuing those encouragements which 
the state Icgislatures have deemed proper, exists in a considerable degree. 
Therefore it will be politic in the government. of the United: States to 
continue such duties until their object i is accomplished.” — Jdem, p. 67. 

Mr. SMITH (of South Carolina.) “The people of South Carolina are 
willing to make sacrifices to encourage the manufacturing and: maritime 
interests of their sister states” — Idem, p. 212. 

Gen. Washington’s Speech to Congress, of January 11, 1790, declares, 
«That the safety and interest of a free people require that Congress 
should promote such manufactures as tend to render them independent of 
others for essential, particularly military supplies. 

«The advancement of agriculture, commerce, and manufactures, by 
all proper means, will not, I trust, need recommendation.” 

Extract from the reply of the Senate, to the speech of Gen. Wash- 
ington, January, 1790. —** Agriculture, commerce, ‘and manufactures, 
forming the basis of the wealth and strength of our confederated republic, 
must be the frequent subject of our deliberations, and shall be advanced 
by all the proper means in our power.’ 

Extract from the reply of the House of Representatives. — Wecon 
eur with you in the sentiment that ‘agriculture, commerce, and manu 
factures, are entitled to legislative protection.’ ”’ 

His speech of December, 1796, holds out the’same doctrine. —-“ Con 
gress have repeatedly, and not without success, directed their attention 
to the encouragément of manufactures. The object is of too'mucl -im- 
portance not to insure a continuance of these efforts in every way which 
shall appear eligible.” 

Extract from the reply of the Senate to the speech of Gen. Wasking- 
ton, December, 1796. — ‘ The necessity of accelerating the: establishment 
of certain useful branches of manufactures, by the intervention of legis- 
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lative aid and protection, and the encouragement due to agriculture. by 
the creation of boards, (composed of intelligent individuals,) to patronize 
the primary. pursuit of society, are subjects which will readily engage our 
most.serious attention.”. 


Mr. Jefferson, in his Message of 1902, states that —‘To cultivate — 


peace, maintain commerce and navigation, to foster our fisheries, and pro- 
tect manufactures adapted to our circumstances, &c., are the Jandmarks 
by which to guide ourselves in all our relations.” at ; 

From Mr. Jefferson's Message of 1808.— ‘ The situation into which 
we have been thus forced has impelled us to apply a portion of our in- 
dustry and. capital to internal manufacturing improvements. The extent 
of.:this conversion is daily increasing, and little doubt remains that the 
establishments formed and forming will, under the auspices of cheaper 
materials .and subsistence, the freedom of labor from taxation with us, and 
protecting duties and prohibitions, become permanent.” 

Extract from the Message of Mr. Madison, December 5, 1815. — Un- 
der circumstances giving powerful impulse to manufacturing industry, it 
has made among us a progress, and exhibited an efficiency, which justify 
the belief that, with a protection not more than is due to the enterprising 


citizens whose interests are now at stake, it will become, at an early day, 


not only safe against occasional competitions from abroad, but a source of 
domestic wealth, and even of external commerce. * 7 - * 
In. selecting the branches more especially entitled to public patronage, a 
preference is obviously claimed by such as will relieve the United States 
from a dependence on foreign supplies, ever subject to casual failures, for 
articles necessary for public defence, or connected with the primary wants 
of individuals. It will be an additional recommendation of particular 
manufactures, where the materials for them are extensively drawn from 
our agriculture, and consequently impart and insure to that great fund of 
national prosperity and independence an encouragement which cannot fail 
to be rewarded.” 

From the Message of President Monroe, December, I1818.-— “It is 
deemed of importance to encourage our domestic manufactures. In what 
manner the evils which we have adverted to may be remedied, and how it 
may: be practicable in other respects to afford them further encouragement, 
paying due regard to the other great interests of the nation, is submitted 
to the wisdom of Congress.” 

. From the same, December 3, 1822, — ‘Satisfied 1 am, whatever may be 
the abstract doctrine in favor of unrestricted commerce, provided all na- 
tions: would concur in it, and it was not liable to be interrupted by war, 
which has never-occurred, and cannot be expected, that there are strong 
reasons applicable to our situation, and relations with other countries, 
which impose on us the obligation to cherish and sustain our manufac- 
tures,” - 

From the same, December, 1823.—‘ Having communicated my views 
to Congress, at the commencement of the last session, respecting the en- 
couragement which ought to be given to our manufactures, and the prin- 
ciple on. which it should be founded, I have only to add that those views 
remain unchanged, and that the present state of those countries with 
which we have the most immediate political relations, and greatest com- 
mercial intercourse, tends to confirm them. Under this impression, I rec- 
ommend a review of the tariff, for the purpose of affording such additional 
protection to those articles which we are prepared to manufacture, or 
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which are more immediately connected with the defence and independence 
of the country.” rs a A 
Wm. H. Crawford, Secretary of the Treasury, in his report; December, 
1819, says, —‘‘It is believed that the present is a-favorable. moment for 
affording efficient protection to that increasing and important interest, if it 
can be done consistently with the general interest of the nation.” = 
Extract from the Message of President Jefferson, December 2, 1806: — 
«The question now comes forward, To what objects shall .surpluses: be 
appropriated, and the whole surplus of impost, after the entire. discharge 
of the public debt, and during those intervals when the purposes of. war 
shall not call for them? Shall we suppress the impost, and give that ad- 
vantage to foreign over domestic manufactures? On. a few articles: of a 
more general and necessary use, the suppression,-in due season, will doubt- 
less be right; but the great mass of the articles on which impost is. paid’ 
are foreign luxuries, purchased only by those who are rich enough to afford 
themselves the use of them. Their patriotism would. certainly prefer: its 
continuance, and application to the great purposes of public. education, 
roads, rivers, canals, and such other objects of public improvement as- it.” 
may be thought proper to add to the constitutional enumeration of federal : 
powers. By these operations, new channels of communication. will be 
opened between the states; the lines of separation will disappear ; their 
interests will be identified, and the union cemented by new and indissolu- 
ble ties. Education is here placed among the articles of public care. Not 
that it would be proposed to.take its ordinary branches out of the hands. 
of private enterprise, which manages so much better all the concerns: to 
which it is equal; but a public institution alone can supply those: sciences 
which, though rarely called for, are yet necessary to complete the circle, 
all the parts of which contribute to the improvement of the country; and: 
some of them to its preservation, The subject is now. proposed for’ the: : 
consideration of Congress, because, if approved, by the time the state legis- 
latures shall have deliberated on this extension of the federal trusts, and 
the laws shall be passed, and other arrangements made for their execution, ~ 
the necessary funds will be on hand and without employment. I .suppose 
an amendment to the Constitution, by consent of the states, necessary, be- 
cause the objects now recommended are not among those enumerated in 
the Constitution, and to which it permits the public money to be ‘ap- 
plied.” * * % : ‘i : 
From the same, Nov. 8, 1808.— ‘The probable accumulation of. sur-- 
pluses of revenue beyond what can be applied to the payment of the © 
public debt, whenever the freedom and safety of our commerce shall be 
restored, merits the consideration of Congress. Shall it lie unproductive 
in the. public vaults? Shall the revenue be reduced? .. Or shall it not 
rather be appropriated to the improvements of roads, canals, rivers, edu- 
cation, and other great foundations of prosperity. and union, under the 
powers which Congress may already possess, or such amendment of the — 
Constitution as may be approved by the states? While uncertain of the~ 
course of things, the time may be advantageously employed in obtaining 
the powers necessary for a system of improvement, should that be thoug 
best.” * * * mare 
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| by the President. — On the Bill jor establishing an 
e Department, to be denominated the Department of 


reign Affatrs. - ; 
ES oe at «es . Housz or Representatives, June 16, 1789, 
:.. "Whe first clause, after recapitulating the title of the officer and his du- 
. ties, had these words: “to be removable from office by the President of 
-the United States.” - acs 2 
’. Mr: WHITE. ‘The Constitution gives the President the power of 
‘nominating, and by and with the advice and consent of the Senate, ap- 
- pointing to office. As I conceive the power of appointing and dismissing 
tobe’ united in their natures, and a principle that never was called in 
qtiestion in any government,-1 am adverse to that part of the clause which 
subjects the secretary of foreign affairs to be removed at the will of the 
’ President. In the Constitution, special provision is made for the removal 
of the..judges: that I acknowledge to be a deviation from my principle ; 
- but ‘as it is a constitutional provision, it. is to be admitted. In all cases 
“not otherwise provided for in this Constitution, I take it that the princi- 
~ple I: have laid down is the governing one. Now, the Constitution has 
associated the Senate with the President in appointing the heads of de- 
: partment; for the words of the law declare that there shall be a depart- 
“pient’ established, at the head of which shall be an officer to be so de- 
nominated. If, then, the Senate is associated with the-President in the 
appointment, they ought also to be associated in the dismission from oflice. 
Upon ‘the justness of this construction, I take the liberty of reviving the. 
_ motion made in the committee of the whole for striking ‘out thesé words, 
‘to be removable from office by the President of the United States.” 
Mr. SMITH, (of South Carolina.) The gentleman has anticipated me 
in his motion. I am clearly in sentiment with him that the words ought 
_to go out. It is in the recollection of the committee, that, when the sub- 
. ject was Jast-before us, this power was excepted to; and although the 
-, Words ‘were then allowed to stand, it was generally understood that it 
:,should “be further. debated. I then was opposed to giving this power to 
“. the ‘President, and am still of opinion that we ought not to make this 
_ declaration; even if he has the power by the Constitution; 
___. T.would premise, that one of these two ideas is just—— either that the 
., Constitution has given the President the power of removal,: and there- 
“ fore it is ‘nugatory to make the declaration here, or it has not given the 
~ power to him, and therefore it -is improper to make an attempt to confer 
- it upon him. If it be:not given to him by the Constitution, but belongs 
_ Conjointly to the President:and Senate, we have no right to deprive 
. the Sénate of their constitutional prerogative; and it has been the opinion 
_. Of sensible men that the power was lodged in this manner. A publica- 
" tiéh of no inconsiderable eminence, in the class of political- writings: on 
' {the Constitution, has advanced this sentiment. -The author, or authors, 
' (for I-have understood it to be the production of two gentlemen of great 
*-information,) of the work published under the signature of Publius, has 
these words : — : Pa 
“Tt haz been mentioned as one of the advantages to be expected from the coup- 
' . eration of the Senate in the business of appointments, that it would contribute to the 
oe stability of the administration. The. consent of that body would be necessary to dis- 


place as well as appoint. A change of the chief magistrate, therefore, would not oc- 
casion so violent or so general a revolution, in the offices of the government as might 
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be expected if he were the sole disposer of offices. Where a man, in any station, 
has given satisfactory evidence of his fitness for it, a new President would be. re- 
strained from attempting a change, in favor of a: person~ more agreeable to. him, by 
the apprehension that the discountenance of the Senate might frustrate the attempt, 
and bring some degree of discredit upon himself. Those who can best estimate the 
value of a steady administration will be most disposed to prize a provision which 
connects the official existence of public men with the approbation or disapprobation 
of that body which, from the greater permanency of its own- composition, will, in all 
peobebihy, be less subject to inconstancy than any other member of the govern- 
ment. e 
Here this author lays it down, that there can be no doubt of the power 
of the Senate in the business of removal. Let this be as it may, I'am 
clear that the President alone has not the power. Examine the Constitu- 
tion; the powers of the several branches of government are there defined ; 
the President has particular powers assigned him ; the judicial have, in like 
manner, powers assigned them; but you will find no such power as:removs 
ing froin office given to the President. I call upon gentlemen to show me 
where it is said that the President shall remove from office... I know they 
cannot do it. Now I infer from this, as the Constitution has not given the 
President the power of removability, it meant that he should not have that 
power, and this-inference is supported by that clause in the Constitution, 
which provides that all civil officers of the United States shall be removed 
from office on impeachment for and conviction of treason, bribery, or 
other high crimes and misdemeanors. Here is a particular mode ‘pre- 
scribed for removing, and if there is no other mode directed, I contend 
that the Constitution contemplated only this mode. But let me ask gen- 
tlemen if any other mode is necessary. For what other cause should a 
man be removed from office? Do gentlemen contend that sickuess or 
ignorance would be a sufficient cause! I believe, if they will reflect, they 
cannot instance any person who was removed from ignorance... I venture 
to say, there never was an instance of this nature in the United. States. 
‘There have been instances where a person has been removed for offences : 
the same may again occur, and are therefore judiciously provided for in - 
the Constitution. But in this case, is he removed from his ignorance, or 
his error, which is the consequence of his ignorance? I suppose it is for 
his error, because the public are injured by it, and not for incapacity. 
‘The President is to nominate the officer, and the Senate to approve : here 
is provision made against the appointment of ignorant officers.. They 
cannot be removed for causes which subsisted before their coming into 
office. Their ignorance therefore must arise after they are appointed ; but 
this is an unlikely case, and one that cannot be contemplated as probable. 
T imagine, sir, we are declaring a power in the President’ which may 
hereafter be greatly abused, for we are not always to expect a chief magis- 
trate in whom such entire confidence can be placed as in the present. 
Perhaps gentlemen are so much dazzled with the splendor of the virtues 
of the present President, as not to be able to see into futurity. .'The 
framers of the Constitution did not confine their views to the first. person 
who was looked up to, to fill the presidential chair. _ If they had, they. might 
have omitted those checks and guards:with which the powers of the execu- 
tive are surrounded. ‘They knew, from the course of human events, that 
they could not expect to be so highly favored of Heaven, as to have the bless- 
ing of his administration more than seven or fourteen years; after which, 
they supposed a man might get into power, who, it was possible, might 
misbehave... We ought to. follow their example,:and-.contemplate this 
power in the hands of an ambitious man, who might apply it to-dangerous 
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purposes. If we give this power to the President, he may, from caprice, 
remove the most worthy men from office : his will and pleasure will be the 
slight tenure by which an office is to be held ; and of consequence, you ren- 
der the officer the mere state dependant, the abject slave, of a person who 
tay ‘be disposed to abuse the confidence his fellow-citizens have placed in 
him. 

Another danger may result. If you desire an officer to be a man of 
capacity and integrity, you may be disappointed. A gentleman possessed 
of these qualities, knowing he may be removed at the pleasure of the 
President, will be loath to risk his reputation on such insecure ground. As 
the matter stands in the Constitution, he knows, if he is suspected of doing 
any thing wrong, he shall have a fair trial, and the whole of his. transac- 
tions developed by an impartial tribunal : he will have confidence in him- 
self when he knows he can only be removed for improper behavior. But 
if he is subjected to the whim of any man, it may deter him from entering 
into the service of his country ; because, if he is not subservient to that per- 
son’s pleasure, he may be turned out, and the public may be Jed to sup- 
pose for improper behavior. This impression cannot be removed, as a 
public inquiry.cannot be obtained. Beside this, it ought to be considered, 
that the person who is appointed will probably quit some other office or 
business in which he is occupied. Ought he, after making this sacrifice 
in order to serve the public, to be turned out of place without even a rea- 
son being assigned for such behavior? Perhaps the President does not do 
this with an ill intention: he may have been misinformed, for it is pre- 
sumable that a President may have round him men envious of the honors 
or emoluments of persons in office, who will insinuate suspicions into his 
honest breast, that may produce a removal: be this as it may, the event is 
still the same to the removed officer. The public suppose him guilty of 
malpractices — hence his reputation is blasted, his property sacrificed. I 
say his property is sacrificed, because I consider his office as his property : 
he is stripped of this, and left exposed to the malevolence of the world, con- 
trary to the principles of the Constitution, and contrary to the principles 
of: all free governments, which are, that no man shall be despoiled of his 
property.but by a fair and impartial trial. 

I have stated that, if the power is given by the Constitution, the declara- 
tion in the law is nugatory; and I will add, if it is not given, it will be 
nugatory also to attempt to vest the power. If the Senate participate, on 
any principle whatever, in the removal, they will never consent to transfer 
their power to another branch of the government ; therefore they will. not 
pass.a law with such a declaration in it. 

Upon this consideration alone, if there was no other, the words should 
he struck out, and the question of right, if it is one, left. to. the decision 
of the judiciary... It will be time enough to determine the question when 
the President.shall remove an officer in this way. I conceive it can prop- 
erly be brought before that tribunal ; the officer will have a right to a man- 
damus to be restored to his office ; and the judges would determine whether 
the President exercised a constitntional authority or not. 

Some gentlemen think the Constitution takes no notice of this officer, 
asthe head of a department. They suppose.him an inferior officer in aid of 
the executive. This, I think, is going too far; because the Constitution, in 
the words authorizing the President to call on the heads of departments 
for their opinions in writing, contemplates several departments. It says, 
*¢ the principal officer in each of the executive departments.” 
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I have seriously reflected on this. subject, and am convinced. that -the 
President has not this power. by the.Constitution, and that, if we had. the 
right to invest him with it, it would be dangerous to do so, DP vole 

Mr. HUNTINGDON. © I think the clause ought. not to stand: It was 
well observed, that the Constitution was silent respecting the removal, oth- 
erwise than by impeachment. - I would likewise add, that. it mentions:-no 
other cause of removal than treason, bribery, or other high crimes and 
misdemeanors. It does not, f apprehend, extend to cases of infirmity or 
incapacity. Indeed, it appears hard to me that, after. an officer -has become 
old in an honorable service, he should be impeached for this’ infirmity: 
The Constitution, I think, must be the only rule to guide us on this occa- 
sion. As it is silent with respect to the removal, Congress. ought to gay 
nothing about it, because it implies that we have a right to bestow it, and 
I believe this power is not to be found among the enumerated powers 
delegated by the Constitution to Congress. ee : 

It was said, if the President had this authority, it would make him. more 
responsible for the conduct of the officer. But if we have’a vicious Pres- 
ident, who inclines to abuse this power, which God forbid! his: responsi- 
bility will stand us in little stead: therefore that idea does not satisfy me 
that it is proper the President should have this power. Sol leant 

Mr. SEDGWICK. I wish the words to be struck out, because I con- 
ceive them to be unnecessary in this place. Ido conceive, Mr. Speaker, 
that this officer will be the mere creature of the law, and that very little 
need be said to prove to you that of necessity this ought to be the case. I 
apprehend, likewise, that it requires but a small share of abilities to point 
out certain causes for which a person ought to be removed from office, 
without being guilty of treason, bribery, or malfeasance; and the nature 
of things demands that it should beso. Suppose, sir, a man: becomes in- 
sane by the visitation of God, and is likely to ruin our affairs; .are the 
hands of government.to be confined from warding off the evil? Suppose 
a person in office not possessing the talents he was judged to have at the 
time of the appointment; is the error not to be corrected? Suppose. he 
acquires vicious habits, an incurable indolence, or total neglect of the 
duties of his office, which forebode mischief to the public welfare ; is there 
no way to arrest the threatened danger? Suppose he becomes odious and 
unpopular by reason of the measures which he pursues, — and this he may 
do without committing any positive offence against the law, — must he 
preserve his office in despite of the public will? Suppose him grasping at 
his own aggrandizement, and the elevation of his connections, by every 
means short of the treason defined by the Constitution, — hurrying your af 
fairs to the precipice of destruction, endangering your domestic tranquillity; 
plundering you of the means of defence, by alienating. the. affections of 
your allies, and promoting the spirit of discord, —is there no way suddenly 
to seize the worthless wretch, and-harl him from the pinnacle of power? 
Must the tardy, tedious, desultory road, by way of impeachment, be trav- 
elled to overtake the man who, barely confining himself within the letter 
of the law, is employed in drawing off the vital principle of the government? 
Sir, the nature of things, the great objects of society, the express objects 
of this Constitution, require that this thing should be otherwise. Well, sir, 
this is admitted by gentlemen ; but they say the Senate isto be united with 
the President in the exercise of this power. I-hope, sir, this is not the 
case, because it would involve usin the most serious difficulty. « ‘Sappose 
a discovery of any of those events which I have just enumerated were to 
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take place when the Senate is not in session ; how is the remedy to be ap~ 
plied? This is-a serious. consideration, and the evil could be avoided no. 
other-way-than by the Senate’s sitting always. Surely no gentleman of 
this house contemplates the necessity of incurring such an expense. I am 
sure it will-be very objectionable to our constituents ; and yet this must be. 
done;-or the -public interest be endangered by keeping an unworthy 
officer in place until that body shall be assembled from the extremes of 
the Union. 

Jt.has-been said that there is danger of this power being abused if 
exercised. by one man. -Certainly, the danger is as great with respect to 
the Senate, who are assembled from various parts of the continent, with 
different impressions and opinions. It appears to me that such a body is 
more likely to misuse this power than the man whom the united voice of 
America calls to the presidential chair. As the nature of the government 
requires the power of removal, I think it is to be exercised in this way by 
a hand capable of exerting itself with effect; and the power must be con- 
ferred on the President by the Constitution, as the executive officer of the 
government. 

I believe some difficulty will result from determining this question by a 
mandamus. A mandamus is issued to replace an officer who has been re- 
moved contrary to law. Now, this officer being the creature of the law, 
we may declare that he shall be removed for incapacity ; and if so declared, 
the removal will be according to law. 

«Mr. MADISON. If the construction of the Constitution is.to be left 
to its natural course, with respect to the executive powers of this govern- 
ment, I own that the insertion of this sentiment in law may not be of 
material importance, though, if it is nothing more than a mere declaration 
of a clear grant made by the Constitution, it can do no harm; but if it 
relates to a doubtful part of the Constitution, I suppose an exposition of 
the Constitution may come with as much propriety from the legislature as 
any other department of government. If the power naturally belongs to 
the government, and the Constitution is undecided as to the body which 
is to exercise it, it is likely that it is submitted to the discretion of the 
legislatures, and the question will depend upon its own merits. 

Lam clearly of opinion with the gentleman from South Carolina, (Mr. 
Smith;) that we ought, in this and every other case, to adhere to the Con- 
stitution, so far as it will serve as a guide to us; and that we ought not to 
be swayed in our decisions by the splendor of the character of our present 
chief magistrate, but consider it with respect to the merit of men who, in 
the ordinary course of things, may be supposed to fill the chair. I-believe 
the power bere declared is a high one, and in some respects a dangerous 
one ;. but, in order to come to a right decision on this point, we must con- 
sider both sides of the question — the possible abuses which may spring 
from the single will of the first magistrate, and the abuse which may spring 
from the combined will of the executive and the senatorial qualification. 

- When we consider that the first magistrate is to be appointed at present 
by. the suffrages of three millions of people, and, in all human probability, 
in-a few years’ time, by double that number, it is not to be presumed that 
a vicious or bad character will be selected. If the government of any 
country on the face of the earth was ever effectually guarded against the 
election of ambitious or designing characters to the first office of the state, 
L think it. may with truth be'said to be the case under the Constitution. of 
the United States. With all the infirmities incident to a popular election, 
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corrected by the particular: mode of conducting it, as directed. under. the 
present system, I think we may fairly calculate that the: instances. will be 
very rare in which an unworthy man will receive that. mark of public con= 
fidence which is required to designate the President of the United: States; 
Where the people are disposed to give:so great an elevation-to one of their 
fellow-citizens, I own that I am not afraid-to place. my confidence in him; 
especially when I know he is impeachable, for any crime.or misdemeanor, 
before the Senate at all times; and that, at all events, he is impéachable 
before the community at large every four years, and liable to be displaced 
if his conduct shall have given umbrage during the time he has -been’ in 
office. Under these circumstances, although the trust is a high one, and 
in some degree, perhaps, a dangerous one, I am not sure but. it will be 
safer here than placed where some gentlemen suppose it ought to be. 

It is evidently the intention of the Constitution that the first. magistrate 
should be responsible for the executive department; so far, therefore, as 
we do not make the officers who are to aid him in the: duties: of that :de- 
partment responsible to him, he is not responsible to his country. Again: 
is there no danger that an officer, when he is appointed by the concurrence 
of the Senate, and has friends in that body, may choose rather to risk his 
establishment on the favor of that branch, than rest it upon. the discharge 
of his duties to the satisfaction of the executive branch, which is constitu- 
tionally authorized to inspect and control his conduct? and if it should 
happen that the officers connect themselves with the Senate, they may 
mutually support each other, and, for want of efficacy, reduce the power 
of the President to a mere vapor, in which case his responsibility would 
be annihilated, and the expectation of it unjust. The high executive offi- 
cers, joined in cabal with the Senate, would lay the foundation‘of discord; 
and end in an assumption of the executive power, only to. be removed: by. 
a revolution in the government. I believe no principle is more: clearly 
laid down in the Constitution than that of responsibility. - After premising 
this, I will proceed to an investigation of the merits of the question upon 
constitutional ground, 

I have, since the subject was last before the house, examined the Con- 
stitution with attention; and-I acknowledge that it does not. perfectly 
correspond with the ideas I entertained of it from the first glance. I am 
inclined to think that a free and systematic interpretation of the. plan of 
government will leave us less at liberty to abate the responsibility. than 
gentlemen imagine. I have already acknowledged that the powers. of the 
government must remain as apportioned by the Constitution. ~ But.it. may 
be contended that, where the Constitution is silent, it becomes. a subject 
of legislative discretion. Perhaps, in the opinion of some, an argument.in 
favor of the clause may be successfully brought forward on this ground... 
however, leave it for the present untouched. 

By a strict examination of the Constitution on what appear to be its true 
principles, and considering the great departments of the government in the 
relation they have to each other, I have iny doubts whether we are not ab: 
solutely tied down to the construction declared in the bill. - . useae 

In the Ist section of the Ist article, it is said that all legislative powers 
herein granted shall be vested in a Congress of the United States., «In the. 
2d article, it is affirmed that the executive power shall be vested ina 
President of the United States of America. In the 8d article, it-is declared 
that the judicial power of the United States shall be vested in one Supreme: 
Court, and in such inferior courts as Congress may from time to time -or- 
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dain and establish. 1 suppose it would be- readily admitted that, so far as 
the Constitution has ‘separated the powers of these great departments, it 
d.be itnproper:to combine them together; and so far as it has left any 
ular ‘department inthe entire possession of the- powers. incident to 
fepartinent, I conceive we ought not to qualify them further than they ~ 
ate qualified by the Constitution. The legislative powers are vested in 
Congress, and are to be exercised by them uncontrolled by any other de- 
partment,.except the Constitution has qualified it otherwise. The Consti- 
‘tution “has qualified the legislative power by authorizing the President to 
object. to any act it may pass — requiring, in this case, two thirds of both 
houses to concur in making a law; but still the absolute legislative power 
is‘vested in the Congress, with this qualification alone. : 
- "Phe: Constitution affirms that the executive power shall be vested in the 
President. Ate there exceptions to this proposition? Yes, there are. 
The Constitution says that, in appointing to office, the Senate shall be as- 
sociated with the President, unless in the case of inferior officers, when 
the law shall otherwise direct. Have we a right to extend this exception ? 
I believe not. if the Constitution has invested all executive power in the 
President, I venture to assert that the legislature has no right to diminish 
or. modify his executive authority. 
‘ Phe question now resolves itself into this: Is the power of displacing 
‘an executive power? I conceive that, if any power whatsoever is in its 
‘nate executive, it is the power of appointing, overseeing, and controlling 
those who: execute the laws. If the Constitution had not qualified the 
‘power of the President in appointing to office, by associating the Senate 
with: him in that business, would it not be clear that he would-have the 
right, by virtue of his executive power, to make such appointment? 
Should we be authorized, in defiance of that clause in the Constitution, — 
‘The executive power shall be vested ina President,” —to unite the Senate 
with the President in the appointment to office? I conceive not. [f itis 
‘admitted: we should not be authorized to do this, I think it may be dis- 
puted whether we have a right to associate them in removing persons from 
office, the one power being as much of an executive nature as the other ; 
and‘the first only is authorized by being excepted out of the general rule 
established by the Constitution, in these words, ‘“The executive power 
‘shall be vested in the President.” ig Se 
_ Fhe judicial power is vested in a Supreme Court; but will.gentlemen 
gay.the judicial power can be placed elsewhere, unless the Constitution 
has made-an exception? The Constitution justifies the Senate in. exer- 
eising ‘a judiciary power ‘in determining on. impeachments: - But can the 
jadicial powers be further blended with the powers of that body? ‘They 
cannot. I therefore say it is incontrovertible, if neither the legislative nor 
judicial. powers are subjected to qualifications other than those demanded 
in’ the Constitution, that the executive powers are equally unabatable as 
‘either ofthe other; and inasmuch as the power of removal is of an ex- 
ecutive nature, and-not.affected by any constitutional exception, it-is be- 
yond the reach of the legislative body. AG a 
' If, this.is the true construction of this instrument, the clause in the bill 
‘is nothing more ‘than explanatory-of the meaning of the Constitution, and 
therefore: not: liable’ to any particular objection on that account.” If the 
- Constitution‘is silent, and it is a power the legislature have a right to-con- 
vill appear to’ the world, if we strike out the clause, as ‘if we doubt- 
d: the: propriety. of. vesting it in the President of the United States. . I 
therefore think it best to retain it in the bill. | 
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Mr. WHITE. I have no doubt in my mind but an officer can be Te- 
moved without a public trial. I think there are cases in which it would 
be improper that his misdemeanors should be publicly known ® the tran- 
quillity and harmony of the Union might be endangered ‘if his guilt wag 
not secreted from the world. I have therefore no hesitation in declaring, 
as my sentiment, that the President and Senate may dismiss him.. ’ 

The Constitution contemplates a removal in some other way besides 
that by impeachment, or why is it declared, in favor of the judges only, that 

they shall hold their offices during good behavior? Does not “this strongly 
imply that, without such an exception, there would have been a discretion- 
ary power in some branch of the government to dismiss even them? 

Several objections have arisen from the inconvenience with which the 
power must be exercised, if the Senate is blended with the executive; and 
therefore it is inferred that the President ought exclusively to have this 
power. If we were framing a constitution, these arguments would have 
their proper weight, and I might approve such an arrangement. But. at 
present, I do not consider we aré at liberty to deliberate on that subject ; 
the Constitution is already formed, and we can go no farther in distributing 
the powers than the Constitution warrants. 

It was objected that the President could not remove an officer unless the 
Senate was in session; but yet the emergency of the case might demand 
an instant disumission. I should imagine that no inconvenience would: ré- 
sult on this account; because, on my principle, the same power which can 
make a temporary appointment, can make an equal suspension: the pow- 
ers are opposite to each other. 

The gentleman says we ought not to blend the executive and legislative 
powers further than they are “blended in the Constitution. I contend we 
do not. here is no expression in the Constitution which says that the. 
President shall have the power of removal from office: but the contrary 
is strongly implied ; for it is said that Congress may establish officers by 
law, and vest the appointment, and consequently the removal, in the Pres- 
ident alone, in the courts of law, or heads of departments. Now, ‘this 
shows that Congress are not at liberty to make any alteration by law in 
the mode of appointing superior officers, and consequently that they are 
not at liberty to alter the manner of removal. 

Mr. BOUDINOT. This is a question, Mr. Speaker, that requires full 
consideration, and ought only to be settled on the most candid discussion. 
It certainly involves the right of the Senate to a very important power. 
At present, I am so impressed with the importance of the subject, that T 
dare not absolutely decide on any principle, although I am firmly per- 
suaded we ought to retain the clause in the. bill; and, so far as it has 
been examined, I agree that it is a legislative construction of thé Constitu- 
tion necessary to be settled for the direction of your officers. But'if- itis 
a deviation from the Constitution, or inthe least degree an infringement 
upon the authority of the other branch of the legislature, I shall most de- 
cidedly be against it. But I think it will-appear, on a full consideration 
of this business, that we can do no otherwise than agree to this construc- 
tion, in order to preserve to each department the full exercise of its powers, 
and to give this house security for the proper conduct of the officers who 
are to execute the laws, 

The arguments adduced are to show that the power of removal fiesé her 
in the President and the Senate, or the President alone, except in cases 
of removal by impeachment. There is nothing, I take it, in’ the Consti- 
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tution; ‘or ‘the reason of: the thing; that officers<should. be. only removable 
- by:impeachment.’ Such a provision would be derogatory to the powers of. 
z vernmeht, and. stibversive of the rights of the people. * What says the 
stitution. On this point? I fear, sir, it has not been rightly compre- 
i led, *. That the’ House of Represeutatives shall-have the sole power of 
impeachment ; that the Senate shall have the sole power to try all impeach- 
ments; and judgment shall not extend further than to removal from office, 
avid disqualification to hold it'in future: then comes the clause declar- 
ing; absolutely, that he shall be-removed from office on impeachment for 
and conviction of treason, bribery, or other high crimes or misdemeanors. 
’ It-is this clause which guards the right of the house, and enables them 
to. pull: down an improper officer, although he should be supported by all 
the power of the executive. This, then, is a necessary security to the 
people, and one that is wisely provided in the Constitution. But I believe 
it is nowhere said that officers shall never be removed but by impeachment; 
but it says they shall be removed on impeachment. Suppose the secreta- 
ry of foreign affairs shall misbehave, aud we impeach him; notwithstand- 
ing the clearest proof of guilt, the Senate might only impose some trifling 
punishment, and retain him in office, if it was not for this declaration in 
the Constitution. 
’ » Neither‘ this clause nor any other goes so far as to say it shall. be the 
¥. mode of removal ; therefore we may -proceed to inquire what the other 
isi’ Let’ us examine whether it belongs to the Senate and President. Cer- 
‘tainly,:sir, there is nothing that gives the Senate this right in express terms ; 
but: they are authorized in express words to be concerned in the appoint- 
“ment. “And does this necessarily include the power of removal? If the 
President complains to the Senate of the misconduct of an officer, and 
desires their advice and consent to the removal, what are the Senate to 
dot: Most certainly, they will inquire if the complaint is well founded. 
To do this, they must call the officer before them to answer. Who, then, 
‘are the parties? . The supreme executive officer against his assistant; and 
then the-Senate are to set judges to determine whether sufficient cause of © 
removal exists, «: Doés not this set the Senate over the head of the Presi- 
' déntt But suppose they shall decide in favor of the officer; what a situ- 
the President then in, surrounded by officers with whom, by his 


sittiation; he is compelled ‘to act, but in whom he can have ‘no confidence, 
reversing the privilege, given him by the Constitution, to prevent his hav- 


ing. officers imposed upon him who do not meet his.approbation ! . 
‘Bat I have another more solid objection, which places the question in 
®-more-important point of view. The Constitution has placed the Senate 
48.the only: security and barrier hetween the House of Representatives 
_ and the President. Suppose the President has desired the Senate to con- 
“eur in removing-an officer, and they have declined.; or suppose the House 
“have applied:to the President and Senate to remove an. officer obnoxious 
“to them, and they determine against the measure ;-the house can have re- 
‘course to nothing but an impeachment, if they suppose the criminality of 
‘the. officer will warrant-such procedure. Will the Senate, then, be.that 
" uptight court which they ought, to appeal to‘on this occasion, when they 
have prejudgéd: your canse?- I conceive the Senate will be too much un- 
‘der the-control of théir former decision, to bé a proper body for this house 
to apply to for impartial justice: a ee es 
“1° As the Senate are the dernier ressort, and the.only court of judicature 
“Which can determine on cases of impeachment, I am for preserving them 
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free and: independent, both on account of: the: ofbee: tthe Co this ‘hous 


vest the power of: removal in- the! President and: 
exist somewhere, it rests’ onthe President salon 
was made fully to appear’ by. the honorable member. from 
‘Madison ;) inasmuch as the President i is the supreme” 
the United States.” 

It was asked if ever we knew a. erect removed from 
of sickness or ignorance. - If there never was: such a case; i é 
nevertheless proper-that they should be removed: for those. reasons, 
shall do well to establish the principle. 

Suppose your secretary of foreign affairs tendered: incapable of thought 
or action by a paralytic stroke. I ‘ask whether there would be any propris 
ety in keeping such a person in office; and whether:the salus populi— he 
first object of republican ‘government — does. not. absolutely, dem i 
dismission. Can it be expected-that the President is 
officer under these circumstances, although, when: he 
might have been a wise and virtuous man, and the. President we 
to risk’ his own. _ Teputation upon’ the integrity and abilities : ‘of the 
son? — 

I conceive it will be improper to leave the determination of this. 
tion to the judges. There will be some indelicacy in subjecting the exee- 
utive action in ‘this particular to a suit at law; and there may ‘be much 
inconvenience if the President does not exercise this. ‘prerogative until. it 
is decided by the courts of justice. 

From these considerations, the safety of the people; the security ° this 
house, and adherence to the spirit of the Constitution, I ag. disposed ‘0 

_think the clause proper ; and as some doubts respecting ‘the. constra 
of the Constitution have arisen, I think - it also RGGRHETY i ‘there 
hope it will remain. a 

Mr. SMITH, (of South Carolina.) The gentleman from: Virgi 
said that the power of removal is executive in its nature. I do not be ieve 
this to be the case. I have turned over the constitutions of most of the 
states, and I do not find that any of them have granted this power to the, 
governor. —In some instances I find the executive magistrate suspends 
but none of them have the right to remove, officers; and I take it that: 
Constitution ‘of the United States has distributed -the powers. of go 
ment on the same principles which most: of the ‘state ‘constitutions h 
adopted ; for it will not be contended but the state government: 
nished the membets of the late. Convention with. the’ skeleton 
Constitution. 

The gentlemen have’ observed that j it would be dangerous if the:-Pr 
dent had not this power. But is there not danger in-making you 
tary of foreign’ affairs dependent upon thé will and pleasure:of:th 
dent? Can gentlemen see the danger ‘on one: side only 7: Suppose 
President averse toa just and honorable. war which Congress -hay 
barked in ; can-he not countenance the secretary: at-war (for : At: 
templation to establish such an officer) inthe: waste. of public : stores 
misapplication of the supplies. ?- Nay, ‘cannot be dragoon’ your off 
a compliance with his designs. by’ threatening’ him with ‘a re 
which his reputation and property would be destroy ed? 

‘was éstablished on a-better-tenure; he would dare a hh 
know himself invulnerable-in' his:integrity, and’ d 
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lence, though aimed with Machiavellian policy. He would be a barrier to 
your executive officer, and save the state from ruin. ; 

But, Mr. Chairman, the argument does not turn upon the expediency of 
the measure. The great question is with respect to its constitutionality ; 
and as yet I have heard no argument advanced sufficiently cogent to 
prove to my mind that the Constitution warrants such a disposition of the 
power of removal; and until I am convinced that it is both expedient and 
constitutional, I cannot agree to it. ; 

Mr. GERRY. Some gentlemen consider this as a question of policy ; 
but to me it appears a question of constitutionality, and I presume it will 
be determined on that point alone. The best arguments I have. heard 
urged on this occasion came from the honorable gentleman from Virginia, 
(Mr. Madison.) He says, the Constitution has vested the executive pow- 
er in the President; and that he has a right to exercise it under the qual- 
ifications therein made. He lays it down as a maxim, that the Constitu- 
tion, vesting in the President the executive power, naturally vests him 
with the power of appointment and removal. Now, I would be glad to 
know from that gentleman, by what means we are to decide this question. 
Ts his maxim supported by precedent drawn from the practice of the indi- 
vidual states? The direct contrary is established. In many cases, the 
executives are not, in particular, vested with the power of appointment; 
nor do they exercise that power by virtue of their office. It will be found 
that other branches of the government make appointments. How, then, 
can gentlemen assert that the powers of appointment and removal are in- 
cident to the executive department of the government? To me it appears 
at-best but problematical. Neither is it clear to me that the power that 
appoints naturally possesses the power of removal. As we have no cer- 
tainty on either of these points, 1 think we must consider it, as established 
by the Constitution. 

It has been argued that, if the power of removal vests in the President 
alone, it annuls or renders nugatory the clause in the Constitution which 
directs the concurrence of the Senate in the case of appointment: it be- 
hoves us not to adopt principles subversive of those established by the 
Constitution. It has been frequently asserted, on former occasions, that 
the Senate is a permanent body, and was so constructed in order to give 
durability to public measures. If they are not absolutely permanent, they 
are formed on a renovating principle which gives them a salutary stability. 
This is not the case either with the President or House of Representa- 
tives; nor is the judiciary equally lasting, because the officers are subject 
to natural dissolution. It appears to me that a permanency was expected 
in the magistracy; and therefore the Senate were combined in the ap- 
pointment to office. But if the President alone has the power of removal, 
it is in his power at any time to destroy all that has been done. It ap- 
pears to me that such a principle would be destructive of the intention of 
the Constitution expressed by giving the power of appointment to the 
Senate. It also subverts the clause which gives the Senate the sole pow- 
er of trying impeachments; because the President may remove the offi- 
cer, in order to screen him from the effects of their judgment on an im- 
peachment. Why. should we construe any part of the Constitution in 
such a manner as to destroy its essential principles, when a more conso- 
nant construction can be obtained? 

Jt appears very. clear to me:that, however this power may be distributed 
by the Constitution, the House of Representatives have nothing to do with 
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ident and Senate are hot. toubeieaty, gemenrg: k 
duties? Our interposition -argues-that.-they want gmen “a 
able to adjust. their powers..without the .wisdom .of: this 
them. To say the least on this.point, it must;be Aeeme 
to intermeddle with them... If the factis,.as.we:; laspec 
do not understand the Constitution,, Jet it-go “before. the . prope: 
the judges arethe constitutional. umpires.on such questions, 
me.ask, gentlemen, shall. we commit an infraction-of the: Cous! 
fear the Senate or President should not comply. with its. directions 
_It has been said, by my colleague, that these officers: are’ the: -oréati 
of the law; but it seems as if. we. were not content with’ that, 
making them the mere creatures of. the President.: 
cise the privilege. of their, creation, .if. the. President: 
forbear. Because he holds their. thread of life; .his., power 
ereign over them,-and will soon swallow-up the stail: ‘séctirity we 
the Senate’s ‘concurrence to the. -appointiadinty aad. ave. shall-aht 


appoint, continue, or remove. oh 

Mr; AMES.. When this question was - Sead t at a ‘forme 
took no.part in the-debate.. I believe it was then: proposed. without 
idea or intention of drawing’ on .a lengthy discussion, -and.-to: me 
peared to be well understood and settled by the house; but-since :it 
been reiterated and contested again, I feel it m bounden. duty to-deli 
the reasons for voting in the manner I then did and-shall do now. ..:Mi 
Chairman, I look upon. every question which touches the Constituti on 
serious and important, and therefore worthy. of the ‘fullest: di 
the most solemn decision. [I believe, on the present:ode 
come to something near certainty, by ‘attending | to the leading 
of the Constitution. ._In order thatthe. good purposes:of & federal: 
ernment should be answered, it. was necessary to delegate considerabli 
powers ; and the principle upon which the grant was: made “intended. 
give sufficient power to do all possible good, but to-restrain’ ‘the : tuler 
from doing mischief. 

The Constitution places all-executive power . in the: hands of : the:Pr esi 
dent; and could he personally execute all the laws,-there: would-be: 
occasion for establishing auxiliaries ;. but.the circumscribed powets:of:h 
man nature in one man demand the. aid of- others, :... When: thesobfeci 
are widely ‘stretched.out, or greatly diversified, meandering throug’ 
an extent.of territory. as ‘what the United States possess; 4: niinister: 
see with his own eyes every transaction,-or feel with: his hands :the-m 
tie that pass through bis department: he must: therefore-have assist 
But in order that he maybe responsible.to his country, he must: ave 
choice in selecting his assistants, -a. control- over’ them, with:-powe 
move them, when he. finds the qualifieations: which. induced ‘their “appoi 
ment cease to exist. . There are officers under the. Constitution who\.h 
their office by a different tenure > your judges-are -appointed: during: g 
behavior; and fromthe delicacy:.and peculiar:nature -of their. trust, 
right it should ‘be so,:in order that. they may.-b ndépendent i and. im 
. in administering . justice between the: government: anid its citizens: 
the removability of the one class, or immovability: of the othe 
on the same principle-—-the: ‘sacurity: ‘of the: people ag 
power: Does-any gentleman ; imagine: that an: officer: 
VOL, IV. 46 31 
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office as to'an estate? Or'does the legislature establish them for the con- 
venience ofan individual ?. For my part, I conceive it intended to carry 
into effect the purposes for which the Constitution was intended, 

~ The executive powers are delegated to the President, with a view to 
have a responsible officer to superintend, control, inspect, and check, 
the officers necessarily employed in administering the laws. The only _ 
bond between him ‘and those he employs is the confidence he has in their 
integrity and talents. When that confidence ceases, the principal ought 
to have the power to remove those whom he can no longer trust with safety, 
If an officer shall be guilty of neglect or infidelity, there can be no doubt but 
he ought to be removed; yet there may be numerous causes for removal 
which do not amount to a crime. He may propose to do a mischief, but 
I believe the mere intention would not be cause of impeachment: he may 
lose’ the confidence of the people upon suspicion, in which case it would 
be improper to retain him in service; he ought to be removed at any time, 
when, instead of doing the greatest possible good, he is likely to do an 
injury, to the public interest, by being combined in the administration. 

I presume gentlemen will generally admit that officers ought to be re- 
moved when they become obnoxious; but the question is, How shall. this 
power be exercised? It will not, I apprehend, be contended that all offi- 
cers hold ‘their offices during good behavior. If this is the case, it is a 
most singular government. I believe there is not another in the universe 
that bears the least semblance to it in this particular: such a principle, I 
take it; is contrary to the nature of things. 

«But the manner how to remove is the question. If the officer misbe- 
“haves, he can be removed by impeachment. But, in this case, is impeach- 
ment the only mode of removal? It would be found very inconvenient to 

have a man continued in office after being impeached, and when all confi- 
dence in him was suspended or lost. Would not the end of impeachment 
be defeated by this means? If Mr. Hastings, who was mentioned by the 
gentleman from Virginia, (Mr. Vining,) preserved his command in India, 
could’ he not defeat the impeachment now pending in Great Britain? If 
that doctrine obtains in America, we shall find impeachments come too 
late ;. while we are preparing the process, the mischief will be perpetrated, 
and-the offender escape. I apprehend it will be as frequently necessary to 
prevent crimes as to punish them; and it may often happen that the only 
prevention is by removal. The superintending power possessed by the 
President wil] perhaps enable him to discover a base intention before it is 
ripe for execution. Jt may happen that the treasurer may be disposed to 
betray the public chest to the enemy, and so injure the government beyond 
the possibility of reparation. Should the President be restrained from re- 
moving so dangerous an officer until the slow formality of an impeachment 
was complied with, when the nature of the case rendéred the application 
cf ‘a sudden and decisive remedy indispensable? 

But it will, I say, be admitted that an officer may be removed : the ques- 
tion then is, by whom? Some gentlemen say, by the President alone: 
and others, by the President, by and with the advice of the Senate. By 
the advocates of the latter mode it is alleged that the Constitution is in the 
way of the power of removal being by the President alone. If this is 
absolutely the case, there is an end to all further inquiry. But before we 
suffer this to be considered an insuperable impediment, we ought to be 

_ clear that the Constitution prohibits him the exercise of what, on a first 
‘View, appears to be a power incident to the executive branch of the gov- 
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ernment. The gentleman from Virginia (Mr. Madison) has: made so many 
observations to evince the constitutionality of the clause, that it:isun- 
necessary to go over the ground again: I shall. therefore confine myself to 
answer only some remarks made by the gentleman from South Carolina, 
(Mr. Smith.) The powers of the Presideut are defined in. the: Consti- 
tution; but it is said that he is not expressly authorized. to:remove from 
office. If the Constitution is silent also.with respect to the Senate, the argu- 
ment may be retorted. If this silence proves that. the power cannot be 
exercised by the President, it certainly proves that it cannot be exercised 
by the President, by and with the advice and consent of the Senate: © The 
power of removal is incident to government; but, not being distributed 
by the Coustitution, it will come before the Jegislature, and, like every 
other omitted. case, must. be supplied by law... 
Gentlemen have said, when the question was formerly before us, that all 
powers not intended to be given up to the general government. were: te- 
tained. I beg gentlemen, when they undertake to argue from implication, 
to be consistent, and admit the force of other arguments. drawn from the 
same source. It is.a leading principle in every free government —~ it is a 
prominent feature in this — that the legislative. and executive .powers 
should be kept distinct; yet the attempt to blend the executive and legis- 
lative departments, in exercising the power of removal, is such a maxim 
as ougbt not to be carried into practice on arguments grounded on impli- 
‘eation. And the gentlemau from Virginia’s (Mr. White’s) reasoning is 
wholly drawn from implication. He supposes, as the Constitution qualifies _ 
the President’s power of appointing to office, by subjecting his nomination ~ 
to the concurrence of the Senate, that the qualification follows of course 
in the removal. ree 
If this is to be considered as a question undecided by the Constitution, 
and submitted on the footing of expediency, ‘it will be well’ to consider 
where the power can be most usefully deposited, for the security and-ben- 
efit of the people. It has been said by the gentleman on the other’ side 
of the house, (Mr. Smith,) that there is an impropriety in allowing the 
exercise of this power ; that it is a dangerous authority, and mach evil may 
result to the liberty aud property of the officer who may be turned out of 
business without a moment’s warning. I. take it, the question is not 
whether such power shall be given or retained; because it is admitted, on 
all hands, that the officer may be removed; so that it is no grant of 
power — it raises no. new danger. If we strike out the clause, we do not 
keep the power, nor prevent the exercise of it; so. the gentleman will de- 
rive none of the security he contemplates by agreeing to the motion :for 
striking out. It will be found that the nature of the business ‘requirés it 
to be conducted by the head of the executive; and I believe it willbe 
found, even there, that more injury will arise from not: removing improper 
officers, than from displacing goodones.. I believe experience has con- 
vinced us that itis an irksome business; and officers are more frequently 
continued in’ one place after they become. unfit. to perform the duties, 
than turned-out while their talents and integrity are useful. But advan- 
tages may result from keeping the power of removal, in terrarem, over the 
heads of the officers; they will be stimulated to do their duty to the: gatis- 
faction of the principal, who is to be responsible for the whole. executit 
department. : “gt 
The gentleman has. supposed there will be great: difficulty, 
officers of abilities to engage: in the service. of their country-a 
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terms.-. There has never yet been any scarcity of proper officers in any 
department of the government of the United States ; even during the war, 
when.men risked their lives and property by engaging in such service, 
there were candidates enough. a 

‘But why should we connect the Senate in the removal? Their atten- 
tio is taken up with other important business, and they have no constitu- 
tional authority to watch the conduct of the executive officers, and 
therefore cannot use such authority with advantage. If the President is 
inclined to shelter himself behind the Senate, with respect to having con- 
tinued an improper person in office, we lose the responsibility which is 
our greatest security : the blame, amongst so many, will be lost. Another 
reason occurs to me against blending these powers. An officer who 
superintends the public revenue will naturally acquire a great influence. 
If he obtains support in the Senate, upon an attempt of the President to 
remove him, it will be out of the power of the house, when applied to by 
the first magistrate, to impeach him with success ; for the very means of 
proving charges of malconduct against him will be under the power of 
the officer: all the papers necessary to convict him may be withheld while 
the person continues in his office. Protection may be rendered for pro- 
tection; and, as this officer has such extensive influence, it may be exerted 
to procure the reélection of his friends. These circumstances, in addi- 
tion: to those stated by the gentleman from New Jersey, (Mr. Boudinot,) 
must clearly evince to every gentleman the impropriety of connecting the 
Senate with the President, in removing from office. 

I do not say these things will take effect now; and if the question only 
related to what might take place in a few years, [should not be uneasy on 
this point, because I am sensible the gentlemen who form the present 
Senate are above corruption; but in future ages, (and I hope this gov- 
ernment may be perpetuated to the end of time,) such things may take 
place, and it is our duty to provide against evils which may be foreseen, but 
if now neglected, will be irremediable. 

T beg to observe, further, that there are three opinions entertained by 
gentlemen on this subject. One is, that the power of removal is prohib- 
ited by the Constitution ; the next is, that it requires it by the President; 
and the other is, that the Constitation is totally silent. It. therefore ap- 
pears to me proper for the house to declare what is their sense of the 
Constitution. If we declare justly on this point, it will serve for a rule 
of conduct to the executive magistrate: if we declare improperly, the judi- 
ciary will revise our decision ; so that, at all events, I think we ought to 
make the declaration. 

Mr. LIVERMORE. I am for striking out this clause, Mr. Chairman, 
upon the principles of the Constitution, from which we are not at liberty 
to deviate. The honorable gentleman from Massachusetts (Mr. Sedg- 
wick) calls the minister of foreign affairs the creature of the Jaw, and that 
very properly ; because the law establishes the office, and has the power 
of creating him in what shape the legislature pleases. This being the 
case, we have a right to create the office under such limitations and restric- 
tions as we think proper, provided we ‘can obtain the consent of the 
Senate 5 but-it is very improper to. draw, as a conclusion from having the 
power of giving birth to a creature, that we should therefore bring forth a 
monster, merely to show we had such power. I call that creature a mon- 
ster that has not the proper Jimbs and features of its species. I think the 
creature we are forming is unnatural in its proportions. It has been often 
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_and consent of the Senate, sh; 
. ig very true, and so is the-conclusi 
Virginia (Mr. White) drew ‘front i 
in the way he was appointed::: ° = 
_. I believe, Mr. Chairman, this qu de on 
| of a short clause in the Constitétion —‘ The Presider 


: by aud with the advice and Gonsent of.the Senate, to.appoint:am 


d-with, the’adyice: 
This; t 


- requires in the one case a larger majority to concur than in-the other. 
will not, by any means, suppose that gentlemen mean, when:they: argue 
favor of removal by the President alone, to contemplate. the:extension o' 
the power to the repeal of treaties; because, if they do, there -will.’b 
. little occasion for us to ‘sit here. - But, Jet me. ask:these, gentlemen 
there is no real or imaginary. distinction. between the. appointment: 
‘passadors and ministers, or secretaries. of. foreign affairs —- whether 
mean that the President should have. the. power of recalling: or. disca’ 
ambassadors and military officers, —for the words in. the. Constituti 
are, “all other officers,” — as well as he can remove your secretary:.o 
foreign affairs. . To be sure, -they cannot extend it-to.the judges, because 
they are secured under a subsequent article, which declares they shall: hold: . 
their offices during good behavior ; they have an inheritance which they: - 
cannot be divested of but on conviction of some crime. But:I. presume 

gentlemen mean to apply it to all those who have not’an inheritaéice | in- 


their offices. In this case, it takes the. whole power of ‘the, President: 
and Senate to create an officer; but half the power-.can. uncreaté::hins: 


hiss: 
Surely, a law passed by. the whole legislature.cannot: be. repealed. by. 
branch of it; so, I conceive, in the case of appointments,-it. requires 
same force to supersede an officer as to put him'in-office. - © 3..:4agte%h 
I acknowledge that the clause relative to impeachment is for the benefi 
of the people. . It is intended to enable their representatives. to bring a. 
bad officer to justice, who is screened by the President... But I do not. 
conceive, with the honorable gentleman from South Carolina, (Mr. Smith,) 
that it, by any means, excludes.the usual ways of superseding officers. It. 
is said, in the Constitution, that the house shall have the. power. of .choos 
ing their own officers. We have chosen a clerk, and, I. am‘-satisfied 
very capable one; but will any gentleman contend -that 
charge him, and choose another, and another, as.often..as see. 
And so it is in.every other instance — where they have :power.to sma 
they have likewise the power to unmake. It will. be said, -by :gentle 
that the power to make does not imply the power.of. unmakin; 
believe they will.find very few. exceptions in the United States... 208 
Were I to speak. of the expediency, every one:of my observations. woul 
be against it. -When.an important-and ‘confidential: trust is placed 
man, it is worse than death to.him to be. displaced” without. cause 
reputation ‘depends upon. the single willof the: President, who may 
him on bare suspicion. Nay, a new President may turn him.out 
caprice, or in order to-make ‘room for-a-favorite. . This contrad 
notions of propriety; every thing of this sort should be don 
deliberation ;. every person ought to: have a. hearing . befoi 
punished. It is.on these considerations that I wish.the gen 
laid down by the gentleman from Virginia (Mr. White) ma 
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T-will.add-one word more, andI have done. This seems, Mr. Chair- 
man, altogether: to be aimed at the Senate. What have they done to 
chagrin. us.? or. why should we attempt. to abridge their powers, because 
we can reach:them by our regulations in the-shape of a bill? I think we 
had better let it alone. If the Constitution has given them this power, they 
will--reject. this. part. of. the bill, and they will exercise that one privilege 
judiciously, however they may the power of removal. If the Constitution 
has not given it to them, it has not vested it any where else; conse- 
quently, this house would have no right to confer it. 


Mr. HARTLEY.. I apprehend, Mr. Chairman, that this officer can-, 


not be considered as appointed during good behavior, even in point of 
policy; but with respect to the constitutionality, I am pretty confident he 
catinot be viewed in that light. The Constitution declares the tenure of 
the officers it recognizes, and says one class of them shall hold their 
offices during good behavior; they are the judges of your Supreme and 
other courts; but as to any other officer being established on this firm 
tenure, the Constitution is silent. It, then, necessarily follows that we 
must consider every other according to its nature, and regulate it in a cor- 
responding manner. The business of the secretary of foreign affairs is of 
an-executive nature, and must consequently be attached to the executive 
department. 

I think the gentleman from South Carolina goes too far, in saying that 
the clause respecting impeachments implies that there is no other. mode of 
removing an officer. I think it does not follow that, because one mode 
is:pointed out by the Constitution, there is no other, especially if that pro- 
vision is intended for nothing more than a punishment for a crime. The 
Ath section of the 2d article says that all civil officers shall be removed 
on conviction of certain crimes. But it cannot be the intention of the 
Constitution to prevent, by this, a removal in any other way. Such a 
principle, if once admitted, would be attended with very inconvenient and 
mischievous consequences. 

The gentleman further contends that every man has a property in his 
office, and ought not to be removed but for criminal conduct; he ought 
not to be removed for inability. I hope this doctrine will never be ad- 
mitted in this country. A man, when in office, ought to have abilities to 
discharge the duties of it.. If he is discovered to be unfit, he ought to be 
immediately removed ; but not on principles like what that gentleman con- 
tends for... If he has an estate in his office, his right must be purchased, 
and a practice like what obtains in England will be adopted here. We 
shall be unable to dismiss an officer, without allowing him a pension for 
the interest he is deprived of. Such doctrine may suit a nation which is 
strong in proportion to the number of dependants upon the crown, but 
will be very pernicious ina republic like ours. .When we have established 
an office, let- the provision for the. support of the officer be equal to com- 
pensate his services; but never let it be said that he has an estate in his 
office when: he is found unfit to perform his duties. If offices are to be 
held during good behavior, it is easy to foresee that we shall have as many 
factions as heads: of departments. The consequence would be, corrup- 
tion in one of the great departments of government; and if the balance is 
once destroyed, the Constitution must fall amidst the ruins. From this 
view of the subject, T-have no difficulty to declare that the secretary of 


foreign affairs is an officer during pleasure, and not during good behavior, 
as contended for. ; 


| 
| 
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One gentleman (Mr. White) holds the .same principles, but-di fera with 
“respect to the power which ought to exercise tite.p of.x 

‘this point we are reduced to.a- matter. of constr 
importance to the United. States. that.:a-constracti 
‘made, . But gentlemen say-.it.is inconsistent. with: the Cons 
' this declaration ; that, as the Constitution i ig. silent, we 2 
explicit. 
-which we ean do, and some: scwhieh we éannit ; bie. in. pn 
is silent, and leaves them to the discretion. of the. legislature, 
not the case, :why was the last: clause of. the 8th séction of. the 
inserted? It gives. power to Congress to- make all laws, necessat: 
proper to carry the government into effect. 

I look upon it that the legislature ‘have, therefore, a right ' ° exercise. 
their discretion on such questions; and, however. attentively: gentlemen, 
may have examined. the Constitution. on: this:point,.1. trust. they. i 
_covered no clause which. forbids this -house intérfering-3 
sary and proper t6 carry the government .into-effect... 

The Constitution grants expressly.to the Presidént..th 
“all vacancies during the recess: of the. Senate.: : This is :4-te 
like that of removal; ‘and liable-to very few of ‘the objection 
been made,. When ‘the President. has removed: an-officer, another. 
be appointed ; but this cannot be done: without the advice. arid consent of 
the Senate. Where, then, is the danger of the ‘system..of .favoritisat? 
The President, notwithstanding ‘the supposed depravity. of mankind; ' 
~hardly remove a worthy officer to make way. for a person whom the Senate 
may reject. Another reason why the power of removal should:be lodged: with 
the President, rather than with: the Senate, arises from their :conne: ion 
with the people. The President is the- representative. of the-peop! 

near and equal manner, he is the guardian-of his. coun 
ate are the representatives of the State legislatures; ‘but. 
unequal in that representation: each state sends two memb 
house, although their. proportions are as ten to one. Henve-arises. 
gree of insecurity to an. impartial. administration; but if they:: possessed . 
every advantage of equality, they cannot be the proper-body to inspect 
into the behavior of. officers, because they have no constitutional powers 
for this purpose. It does not always imply ¢riminality.to be removed from 
office, because it may be proper to: remove-for ether causes’; neither:do:J. 
see any danger which can: result from.the exercise: of this: po 
President, because the Senate isto be. consulted inthe. appointment 
is afterwards to take place. Under these cireumstances;. T:repeat 
I have no doubt, in my. own: mind, that this. office is. during’ pleasu 
that the power of:removal,..which is-.a: mere ‘temporary. one, : 
be it the President, whose powers, takeri together, are ‘not: very 
ous, and the suceess of: this government ‘depends upon. thé - bein; 
paired. 
Mr. LAWRENCE: | It has been’ objected against’ this clause. 
granting of. this power. is unconstitutional. . It was also objected 
not unconstitutional, it is unnecessary; that: the Constitution must:-co: 
in itself, the power of removal, and have‘ given. it'to some body, or 
_of the government; to be exercised; that; therefore; the law ‘¢ 
no disposition -of ‘it, and the attempt to grant it-was uncons 
the law is unnecessary ;—~.for,.if the power ia granted‘in 
suppuses, the legislature . can- neither. add to: nor: diminis : 
making the declaration. — 
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With respect to the unconstitutionality of the measure, I observe, that, 
if it is 80, the Constitution must have given the power expressly to some 
person or body other than the President ; otherwise, it cannot be said with 
cefttainty that it is unconstitutional in us to declare that he shall have the 
power of removal. I believe it is not contended that the Constitution ex- 
pressly gives this power to any other person; but it is contended that the 
objection is collected from the nature of the body which has the appoint- 
ment, and the particular clause in the Constitution which declares, that all 
officers shall be removed on conviction. It will be necessary to examine 
the expressions of that clause; but I believe it will be found not to com- 
prehend the case we have under consideration. I suppose the Constitution 
contemplates somewhere the power of removal for other causes besides 
those expressed as causes of impeachment. I take it that the clause in 
the Coustitution respecting impeachments is making a provision for remo- 
val against the will of the President; because the house can carry the 
offender before a tribunal which shall remove him, notwithstanding the 
desire of the chief magistrate to keep him in office. If this is not to be 
the construction, then a particular clause in the Constitution will be nuga- 
tory. The Constitution declares that the judges shall hold their offices 
during good behavior. This implies that other officers shall hold their 
offices during a limited time, or according to the will of some persons; 
because, if all persons are to hold their offices during good behavior, and 
to be removed only by impeachment, then this particular declaration in fa- 
vor of the judges will be useless. We are told that an officer must misbe- 
have before he can be removed. This is true with respect to those officers 
who hold their commissions during good behavior; but it cannot be true 
of those who are appointed during pleasure: they may be removed for 
incapacity, or if their want of integrity is suspected ; but the question is, 
to find where this power of removal resides. 

It has been argued that we are to find this in the construction arising 
from the nature of the authority which appoints. Here I would meet the 
gentleman, if it was necessary to rest it entirely on that ground. Let me 
ask the gentleman, who appoints? The Constitution gives an advisory 
power to the Senate; but it is considered that the President makes the ap- 
pointment.. The appointment and responsibility are actually his; for it. is 
expressly declaréed that he shall nominate and appoint, though their advice 
is required to be taken. If, from the nature of the appointment, we are to 
collect the authority of removal, then I say the latter power is lodged in 
the President ; because, by the Constitution, he has the power of appoint- 
ment: instantly as the Senate have advised the appointment, the act is 
required to be executed by the President. ‘The language is explicit: «* He 
shall nominate, and, by and with the advice and consent of the Senate, ap- 
point ;” so that, if the gentleman’s general principle, that the power 
appointing shall remove also, is true, it follows that the removal shall be 
by the President. 

It has been stated, as an objection, that we should extend the powers of 
the President, if we give him the power of removal ; and we are not to 
construe the Constitution in such way as to enlarge the executive power to 
the injury of any other; that, as he is limited in the power of appointment 
by the control of the Senate, he ought to be equally limited in the removal. 

“If there“is any weight in this argument, it implies as forcibly against 
vesting the power conjointly in the President and Senate; because, if we 
are‘ not to extend the powers of the executive beyond the express detail of 
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duties found in the Constitution, neither are we at liberty to extend the 
duties of the Senate beyond those precise points fixed in the samé instru 
ment: of course, if we cannot say the President alone shall remove, we 
cannot say the President and Senate may exercise such power.) © 
It is admitted that the Constitution is silent. on. this. subjéct;. but it is: 
also silent with respect to the appointments it has vested in the legislature. 
The Constitution declares that Congress may by law vest the appointment 
of such inferior officers as they think proper in the President alone, inthe 
courts of Jaw, or heads of departments; yet says nothing with respect-to 
the removal. Now, let us suppose the legislature to have vested the pow- 
er of appointment in the President in cases of inferior offices; can the 
intention of the Constitution in this, (contemplating this mode of appoint. 
ment for the sake of convenience,) be ever carried into effect if we say 
nothing respecting the removal? What would be the consequence if the 
legislature should not make the declaration? Could it be: supposed that 
he would not have the authority to dismiss the officer he has-so appointed ? 
‘Yo be sure he could. Then, of course, in those cases in which the Cons 
stittition has given the appointment to the President, he must. have the 
power of removal, for the sake of consistency; for no person will say that, 
if the President should appoint an inferior officer, he should. not have the 
power to remove him when he thought proper, if no particular limitation 
was determined by the law. ‘Thus stands the matter with respect to, the 
Constitution. There is no express prohibition of the power, nor positive 
grant. If, then, we collect the power by inference from the Constitution, 
we shall find it pointed strongly in favor of the President, much more so 
than in favor of the Senate combined with him. whet 
This is a case omitted, or it is not; if it is omitted, and the power. ig 
necessary and essential to the government, and to the great interests of the 
United States, who are to make the provision and supply the defect 7. Cer- 
tainly the legislature is the proper body. It is declared they shall establish of- 
fices by law.. The establishment of an office implies every thing relative to 
its formation, conustitation, and termination ; consequently, the Congress are 
authorized to declare their judgment on each of these points. But if the ar- 
guments of the gentleman from South Carolina (Mr. Smith) prevail, that, as 
the Constitution has not meditated the removal of an officer in any other way 
than by impeachment, it would be an assumption in Congress to vest the Pres- 
ident, courts of law, or heads of departments, with power to dismiss their offi- 
cers in any other manner: — would a regulation of this kind be effectual to 
carry into effect the great objects of the Constitution ? I contend it would 
not. Therefore, the principle which opposes the carrying of the: Constitu- 
tion into effect, must be rejected as dangerous and incompatible with: the 
general welfare. Hence all those suppositions, that, because.the Constitas 
tion is silent, the legislature must not supply the defect, are to be. treated 
as chimeras and illusory inferences. ; Eo 
I believe it is possible that the Constitution may be misconstrued by. the 
legislature; but will any gentleman. contend that it is more probable that. 
the Senate, one branch only of the legislature, should make a more. up- 
right decision on any point than the whole legislature, — especially of.a-point. 
in which they are supposed by some gentlemen to be so immediately inter- 
ested, even admitting that honorable body to have more wisdom and. more 
integrity than this house ?. Such an inference can hardly be- admitted. 
But I believe it seldom or never was so contended, that there was more wis- 
dom or security in a part than in the whole. Bone 
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- Bat’ ‘supposing the power to vest in the Senate, is it more safe in their 
hands than'where we contend it should be t- Would it be more satisfactory 
constituents for us ‘to make such a declaration in their favor? [| 


«-. With.respect to this and every case omitted, but which can be collected 
ftom the othér. provisions made in the Constitution, the people look up to 
the legislature, the concurrent opinion of the two branches, for their con- 
struction ; they conceive those cases proper subjects for legislative wisdom; 
they naturally suppose;.where provisions are to be made, they ought to 
spring from this source, and this source alone. - are 
“From a‘view of these circumstances, we may be induced: to meet the 
question in force. Shall we now venture to supply the defect? For my 
part, Ihave no hesitation, We should supply the defect; we should 
place’ the power of removal in the great executive officer of the gov- 
ernment. — 

“*In the Constitution, the heads of departments are considered as the 
meré assistants of the President in the performance of his executive du- 
ties. He has the superintendence, the control, and the inspection, of their 
conduct; he has an intimate connection with them; they must receive from 
him his:orders and directions; they must answer his inquiries in writing, 
‘when ‘he requires it. Shall the person having these superior powers: to 
‘govern-— with such advantages of discovering and defeating the base inten- 
tions of his officers, their delinquencies, their defective abilities, or their 
negligence — be restrained from applying these advantages to the most use- 
ful; nay, in some cases, the only useful purpose which can be answered 
by them? Re Ac Ses 

" It appears to me that the power can be safely lodged here. But it has 
been said by some gentlemen, that if it is lodged here it will be subject to 
abuse; that there may be a change of officers, and a complete revolution 
throughout the whole executive department, upon the election of every 
new President. I admit that this may be the case, and contend that -it 
should: be the: case if the President thinks it necessary. I contend that 
‘every President: should have-those men about him in whom he can place 
i ost confidence, provided the Senate approve his choice. But. we are 
jot from Hence to infer that changes will be made in a wanton manner, 
and’ from:capricious motives; because the Presidents’ dre checked and 
guarded’ in ‘a very safe manner with respect to the appointment of their 


successots; from all which it may be fairly presumed that changes will 


“be made on principles of policy and ‘propriety only. © ~- 0 f.-) 3 
~ ‘Wilk the man chosen by three millions of his fellow-citizens, be:such a 
‘wietch 4s ‘to abuse them in a wanton manhet? For my part I should think, 
-with the gentleman from Virginia, (Mr. Madison) that’ a President, thus 
selected and honored’ by his country, is entitled. to my confidence; and I 
seé no reason why we should suppose he is more inclined to do harm than 
good:. Elected as he is, I trust we are secure.. I do not draw these ob- 
- 8étvations.from the safety I conceive under the present administration, or 
because our'chief magistrate is possessed of irradiated virtues, whose lus- 
tre brightens ‘this western hemisphere, and incites the adniiration of the 
world!’ -But I-calculate upon what our mode of election. is likely to bring 
forward, and the'security which the Constitution: affords. If the President 
abuses ‘his trast, will he-escape the popular censure when the period which 
terminates his elevation arrives?. And would he-not be.diable to. impeach- 
“ment for displacing-a worthy and-able man who enjoyed the ‘confidence.of 
the people? ; ee 


| 
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se We ought not to consider one side alone; we should consider the beps 
efit of such an arrangement, as well as: the difficulties.. We.should. also 


-consider the difficulties arising from the exercise. of the.power ‘of. removing 
by the Senate. It was well observed by an. honorable gentleman (Mr. 


Sedgwick) on this point, that the Senate must continue in’ session the 
whole year, or be hastily assembled from the extremes and all parts of. the 


“¢ontinent, whenever the President thinks a removal necessary. Suppose 


an ambassador, or minister plenipotentiary, negotiating or intriguing con- 
trary to his instructions, and to the injury of the United States; before the 
Senate can be assembled to accede to his recall, the interest of his country 
may be betrayed, and the evil irrevocably perpetrated. A great number 
of such instances could be. enumerated; but I will not take up the time 


_ of the committee; gentlemen may suggest them to their own minds; andl 


imagine they will be sufficient to convince them that, with respect to the 
expediency, the power of removal ought not tu be in the Senate. 

«I take it, Mr. Chairman, that it is proper for the legislature to speak 
their sense upon those points on which the Constitation is silent....I:be- 
lieve the judges will never decide that we are guilty of a breach: of the 
Constitution, by declaring a legislative opinion in cases where the Consti- 
tution is:silent. If the laws shall be in violation of any part of the Con- 


stitution, the judges will not hesitate to decide against them. . Where the 


- power is incident to the government, and the Constitution is silent, it can 
be no impediment to a legislative grant. [ hold it necessary, in such 


eases, to make provision. In the case of removal, the Constitution is si- 
lent. The wisdom of the legislature should therefore declare in what place 
the power resides. : 
«Mr. JACKSON. As a constitutional question, it is of great. moment, 


"and worthy of full discussion. I am, sir, a friend to the full exercise of 


sare done away which the gentleman from Virginia (Mr. Madison) used, to 
‘prove that it was contrary to the principles of the Constitution that we 
“should blend the executive and legislative powers.in the same. body,...1 
-may be wrong that the great powers of government should be blended in 


all the powers of government, and deeply impressed. with the necessity 
there exists of having an energetic executive. But, friend as I-am tothe 
‘efficient government, I value the liberties of my fellow-citizens beyond ev- 
ery other consideration ; and where I find them endangered, I am willing 
to: forego every other blessing to secure them. T hold it as good a maxim 
as it is an old: one — of two evils to choose the least. 

It has-been mentioned, that in all governments the executive magistrate 
had the power of dismissing officers under him. This may hold good. in 
Europe, where monarchs claim their powers jure divino; but it never can 
be admitted in America, under a Constitution delegating enumerated pow- 
ers. It requires more than a mere ipse dixit to demonstrate that any pow- 
er is in its nature executive, and consequently given to the President of 
the United States by the present Constitution. But if this power ¢s inci- 
dent to the executive branch of government, it does not follow that it vests 
in the President alone; because he alone does not. possess all executive 
powers. The Constitution has lodged the power of forming treaties, and 
all executive business, I presume, connected therewith, in the President; 
but it is qualified by and with the advice and consent of the Senate pro- 
vided two thirds of the Senate agree therein... The same has taken place 
with respect to appointing officers. From this I infer that those arguments 


this manner, but we cannot separate them: the error is adopted in the 
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Constitution, and can only.be eradicated. by weeding it out of that instru- 
m It:may therefore be a:proper subject for amendment, when we come 
yasider that business again. = = nae id 
t hag been observed,. that the President ought to have this power to. re- 
¥oove a man when he becomes obnoxious to the people, or disagreeable to 
himself. Are we; then, to have all the officers the mere creatures of the 
President? This thirst of power will introduce a treasury bench into the 
house, and we shall have ministers obtrude upon. us to govern and direct 
the measures of the legislature, and to support the influence of their mas- 
ter ;.and shall we establish a different influence between the people and the 
President? I suppose these circumstances must take place, because they 
have taken place in other countries. The executive power falls to the 
ground in England, if it cannot be supported by the Parliament ; therefore 
a high game of corruption is played, and a majority secured to the minis- 
try by the introduction of placemen and pensioners. Bas 

’ “The gentlemen have brought forward arguments drawn from possibility. 
It is said that our secretary of foreign affairs may become unfit for his office 
by a fit of lunacy, and therefore a silent remedy should be applied. It is true 
such a case may happen; but it may also happen in cases where there is 
no power of removing. . Suppose the President should be taken with a fit 
of lunacy.;- would it be possible by such arguments to remove him? I ap- 
prehend he must remain in office during his four years. Suppose the Sen- 
ate should be seized with a fit of lunacy, and it was to:extend to. the House 
of Representatives; what could the people do but.endure-this mad Con- 
g ss. till the term of their election expired? .We have seen a. king of 
England in an absolute fit of lunacy, which produced an intertegnum in 
the government. The same may happen here with respect to. our Presi- 
dent; and although it is improbable that the majority of both houses of 
Congress may be in that situation, yet it is by no means impossible. But 
gentlemen have brought forward another arguinent, with respect to the 
judges. It is said they are to hold their offices during good-behavior. I 
agree that ought. to be the case. But is not a judge liable to the act of 
God, a8 well as any other officer of government ? However great his legal 
cnowledge, his judgment and integrity, it may be taken from him at a 
stroke, and-he rendered the most unfit of all men to fill such an important 
office, . -But.can you remove him? Not for this cause: it is impossible ; 
because. madness is no treason, crime, or misdemeanor. If he.does. not 
choose to resign, like Lord Mansfield he may continue in office for 
ninety or one hundred years; for so long have some men retained their 
faculties. - ees a 

_ ‘But let me ask gentlemen if it is possible to place their officers. in such 
ituation — to deprive them of their independency and firmness.; for I ap- 
prehend it is not intended to stop with the secretary: of foreign affairs. Let 
it.be remembered that.the Constitution gives the President the command 
ofthe military. If you give him complete power over.the man with the 
strong box, he will have the liberty of America under-his thumb. | It is 
easy to see the evil which may result. If he wants to establish an arbi- 
trary authority, and finds the secretary of finance not inclined. te second 
his endeavors, he has nothing more to do than.to remove him, and get one 
appointed of. principles more. congenial with his own... Then says-he, ‘I 
have got the army; Jet me have. but the money, and I will establish my 
throne upon the ruins of your visionary republic.” “Let no gentleman say 
I..am contemplating imaginary dangers — the mere chimeras of a heated 
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brain. Behold the baneful influeice’of the royal prerogative: - AlFofics 
till lately held their commissions‘daring the pleasure‘of the-crov 
:: At this moment, see the king of Sweden aiming: 
shutting the doors of his senate, and compelling, -by. the 
shuddering councillors to acquiesce in his-despoti¢. mandate 
this is the hour in which we onght: to establish ‘our ‘government 
an hour in which we should bé' wary: and .cautious,. espécially +i 
' gpects the executive magistrate. . With’ him:-every power ~may 
- lodged. Black, indeed, is the heart of that man‘ who.even:suspé 
“ to be capable of abusing them. - But alas! -he’cannot be with us forever; 
"he is liable to the vicissitudes of lifé; he is but mortal ;.and though I-con-’ 
. template it with great regret, yet I know the period must come which will 
separate him frow his country; and.can we know the virtues -or vices. of: 
’ his successor in a very few years? May not a.man with’ a: Pandora’s box 
. in his breast come into power, and give us: sensible cause to nt, O 
present confidence and want'of foresight? ° Debt nets 
_ A gentleman has declared that, as the Constitution has:give 
of appointment, it has consequently given the power of -removal..::-Tng! 
with him inv all that the Constitution expressly grants, but I must differ in. 
- the constructive reasoning. It was said by the advocates of this: Cotistitu= 
_ tion, that the powers not given up in that instrument: were reserved: 
_people. Under this impression, it has been proposed, as a favorite ametd= 
thent to the Constitution, that it should be declared that all powers ‘not 
' expressly given should be retained. As to what gentlemen have said of ifs 
giving satisfaction to the people, I deny it. They never-can be‘ pleased: 
that we should give new and extraordinary powers to the executive: ‘We 
must confine ourselves to the powers described in the Constitutions: ‘and: 
the moment we pass it, we take an arbitrary stride toward a despoti : 
ernment. nee PP eae capt Es 
The gentleman from New York (Mr. Lawrence) contends that t : 
ident appoints, and theréfore he ought to remove. I shall agree to givé‘hith 
' the same power, in cases of removal, as he has in appointing ; ‘but nothing’ 
more. Upon this principle, I would agree to give him the power. of sus- 
pension during the recess of the Senate. This, in my opinion; would ef 
._ fectually provide against those inconveniences which have been appre- 
 hended, and not expose the goverhment to the abuses we have to-dread from’ 
* the wanton and uncontrolled authority of pectin boca at. pleasiire. ““T 
am the friend of an energetic. government; but while we'ate giving v 
to the executive arm, we ought to be careful ‘riot to-lay the foundat 
future tyranny. Bi. git di ete 
_- For my part; I must declare that I think this power too great to 
ly:trusted in the hands‘of a single man; especially inthe hands’o 
who has ‘so much constitutional power. I believe, if those powé1 
been more contracted, the system of government would ‘have ‘beén, mor 
generally agreeable to our constituents ;' that: is, at‘ present: it would’ do: 
form more to the popular opinion; atleast. For my part, though T cw 
from a state where the energy of government can be. useful, and. wher 
is at this. moment. wanting,-I cannot. agree to extend. this. power.;~ bec: 
I conceive'it may, at some future périod, be ‘exercised in such a.wa. 
subvert the: liberties of my-country ; and'-no consideration ‘shall: 
duce-me to put them in jeopardy... It is under this impression th 
vote decidedly against the clauses” ae 
-Mr.. CLYMER. ° If I was to: give my’ vote: merely 
32 
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ground, T should be totally indifferent whether the words were struck out 
or not; because I am clear that the executive has the power of removal, 
as incident to his department; and if the Constitution had been silent 
with réspect to the appointment, he would have had that power also. The 
reason, perhaps, why it was mentioned in the Constitution, was to give 
some further security against the improper introduction of improper men 
into’office. But in cases of removal there is not such necessity for this 
check. What great danger would arise from the removal of a worthy 
man, when the Senate must be consulted in the appointment of his suc- 
cessor? Is it likely that they will consent to advance an improper char- 
acter? The presumption therefore is, that he would not abuse this pow- 
er; or, if he did, only one good man would be changed for another. 

: Ifthe President is divested of this power, his responsibility is destroyed ; 
you prevent his efficiency, and disable him from affording that secu- 
rity to the people which the Constitution contemplates. What use will it 
be of, to call the citizens of the Union together every four years to obtain 
a purified choice of a representative, if he is to be a mere cipher in the 
government? The executive must act by others; but you reduce him to 
a mere shadow, when you control both the power of appointment and re- 
moval, If you take away the latter power, he ought to resign the power 
of superintending and directing the executive parts of government into the 
hands of the Senate at once; and then we become a dangerous aristocra- 
‘Gy, or shall be more destitute of energy than any government on earth. 
‘These being my sentiments, I wish the clause to stand as a legislative 
‘declaration that the power of removal is constitutionally vested in the 
President. 

Mr. PAGE. I venture to assert that this clause of the bill contains 
in it the seeds of royal prerogative. If gentlemen lay such stress on the 
energy of the government, I beg them to consider how far this doctrine 
may go. Every thing which has been said in favor of energy in the exec- 
utive may go to the destruction of freedom, and establish despotism. This 
very energy, so much talked of, has led many patriots to the Bastile, to the 
block, and to the halter. If the chief magistrate can take a man away 
from the head of a department without assigning any reason, he may as 
well be invested with power, on certain occasions, to take away his cxist- 
énce. But will you contend that this idea is consonant with the princi- 
ples of a free government, where no man ought to be condemned un- 
heard, nor til after a solemn conviction of guilt on a fair and impartial 
trial?’ Tt would, in my opinion, be better to suffer, for a time, the mis- 
chief arising from the conduct of a bad officer, than admit principles 
which'would lead to the establishment of despotic prerogatives. 

There can be little occasion for the President to exercise this power, 
unless you suppose that the appointments will be made in a careless man- 
ner, which by no means is likely to be the case. If, then, you have a 
good officer, why should he be made dependent upon the will of a single 
man? Suppose a colonel in your army should disobey his orders, or 
cowardly flee before the enemy; what would the general.do? Would he 
be at liberty to dismiss the officer? No; he would suspend him, until a 
court-martial was held to decide the degree of guilt. If gentlemen had 
been content to say that the President might suspend, 1 should second 
their motion, and afterward the officer might be removed by and with the 
advice and consent of the Senate; but to make every officer of the gov- 
ernment dependent on the will and pleasure of one man, will be. vesting 
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such arbitrary power in him as to occasion every friend to liberty to-trem- 
ble for his country. I confess it. seems to. me.a-matter. of infinite;con- 
cern, and I should feel very unhappy if 1 supposed the .clause: would re. 
‘mam in the bill. Wecuadiacs 
Mr. SHERMAN. I consider this.as a very. important subject in-every 
point of view, and therefore. worthy of full: discussion. . In my-mind,it 
anvolves three questions : First, whether the President has, by the Consti- 
tution, the right to remove an officer appointed. by and with the advice and 
-consent of the Senate. No gentleman contends but the advice and. con- 
sent of the Senate are necessary to make the appointment in all cases, un- 
less in inferior offices, where the contrary is established by Jaw.; -but-then 
they allege that, although the consent of the Senate is necessary. to. the 
appointment, the President alone, by the nature.of. his office, has the pow- 
er of removal. _ Now, it appears to me that this opinion. is: ill, founded, 
because this provision was intended for some useful purpose, and» by..that 
constraction would answer none at all. Ithink the. concurrence of the 
Senate as necessary to appoint an officer as. the nomination :of the. Prési- 
dent ; they are constituted.as. the mutual checks, each having: a negative 
upon the other. Parts eae 
I consider it as an established principle, that the power which:appoints 
can also remove, unless there are express exceptions made....Now, the 
power which appoints the judges cannot displace them, because there is 
sa constitutional restriction in their favor ; otherwise, the President, by and 
with the advice and consent of the Senate, being the power: which. ap- 
pointed them, would be sufficient to remove them. This is the construc- 
tion in England, where the king had the power of appointing judges; it 
was declared to be during pleasure, and they might be: removed..when 
the monarch thought proper. It is a general principle in Jaw,.as well.as 
reason, that there should. be the same authority to remove as to. establish. 
Tt is so in legislation, where the several: branches whose concurrence. was 
necessary to pass a law, must concur in repealing it. Just sol -take‘it 
to be in cases of appointment; and the President alone may. remove 
when he alone appoints, as in the case of inferior offices to be established 
“by law. 
Here another question arises whether this officer comes within the 
description of inferior officers. Some gentlemen think not, because he-is 
the head of the department for foreign affairs. Others may perhaps. think 
-that, as he is employed in the executive department in aid of the,Presi- 
dent, he is not such an officer as is. understood by the term heads. of. de- 
partments ; because the President is the head of the executive department, 
in which the secretary of foreign affairs serves, Ifthis is the construction 
‘which gentlemen put upon the business, they may vest. the appointment 
in the President alone, and the removal will. be in him. of consequence. 
But -if this reasoning is not admitted, we can by no means vest:.the:ap- 
pointment or removal in the chief magistrate alone. As the officer is the 
mere creature of the legislature, we may form it under-such regulations 
as we please, with such powers and duration as we think good policy re- 
quires. We may say he shall hold his office during good behavior, or. that 
he shail be annually elected; we may say-he shall be displaced for neglect 
of duty, and point out how he should be convicted of it, without calling 
‘upon the President or Senate. se : No eee 
The third question is, if the legislature has the power to authorizé:-the 
President alone to remove this officer, whether it is expedient to.vest: him 
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with it. Ido not believe it is absolutely necessary that he should have 
such power, because. the power of suspending would answer all. the pur 
poses which gentlemen: have in view by giving the power of removal, . I 
do-not-think that. the officer is only to be removed by impeachment, as‘is 
argued by the gentleman from South Carolina, (Mr. Smith;) because he 
isthe mere creature of the law, and we can direct him to be removed on 
conviction of mismanagement or inability, without calling upon the Sen- 
ate for their concurrence. But I believe, if we make no such provision, 
he may constitutionally be removed by the President, by and with the ad- 
vice and consent of the Senate; and I believe it would be most expedient 
for. us.to say: nothing in the clause on the subject. 

«Mr. STONE. I think it necessary, Mr. Chairman, to determine the 
question before us. I do not think it would do to leave it to the determi- 
tration of courts of law hereafter. It should be our duty, in cases like 
the present, to give our opinion on the construction of the Constitution, 

When: the question was brought forward, I felt unhappy, because my 
mind was in doubt; but since then, I have deliberately reflected upon it, 
and have made up an opinion perfectly satisfactory to myself. I consider. 
that, in general, every officer who is appointed should be removed by the 
power that appoints him. It is so in the nature of things. The power 
of appointing an officer arises from the power over the subject on which 
the officer is to act. It arises from the principal, who appoints, having an 
interestin, anda right to conduct, the business which he does by means 
of an agent; therefore this officer appears to be nothing more than an 
agent-appointed for the convenient despatch of business. This is my 
opinion on this subject, and the principle will operate from a minister of 
state down toa tide-waiter. The Constitution, it is admitted by every 
gentleman, recognizes the principle; because it has not been denied, 
whenever general appointments are made under the Constitution, that’ 
they are to be at will and pleasure; that where an appointment is made 
during good behavior, it is an exception to the general rule; there you 
limit: the exercise of the power which appoints: it is thus in the case of 
the judges. 

Let. us examine, then, whence originates the power of Congress with 


respect to the officer under consideration. I presume it is expressly con- . 


‘tained in the Constitution, or clearly deducible from that instrument, that 
we have a right to erect the department of foreign affairs. No gentleman 
will consent to a reduction or relinquishment of that power. The Con- 
stitution. has given us the power of laying and collecting taxes, duties, 
imposts, and excises; this includes the power of organizing a revenue 
“board, -It gives us power to regulate commerce; this includes the power 
of establishing'a board of trade: to make war, and organize the militia ; 
this enables us to establish a minister at war: and generally to make all 
laws necessary to carry these powers into effect. Now, it appears to me, 
that: the erection of this department is expressly within the Constitution, 
Therefore it seems to: me, as Congress, in their legislative capacity, have 
an. interest. in, and: power over, this whole transaction, that they conse- 
quently appoint and displace their officers. But there isa provision in 
the Constitution which takes away from us the power of appointing offi- 
“cers of a certain description; they are to be appointed by the President, 
by. and with the advice and consent of the Senate; then the Constitution 


limits the legislature in appointing certain officers, which would. otherwise 
“be within: their power. eta 
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It will, then, become.a considerable question, -as-it:has ‘been;i io my 
that as, in the nature of things, the. power. which -appeints.ré 
and as the power of appvintment,.:by the. Constitution, 
President and Senate, whether the removal does:not follow. 
to that power. But I am averse to that construction; ‘as th term: vf: 
. Constitution are sufficient to invest the legislature. with compléte:p: 
for performing ‘its duties; and since it-has: given “the: power: of ina 
treaties; and judging of them, to the Senate-and.. President; E.: 
inclined to believe that, as they have an. immediate concern -inj'an 
trol over this. business, therefore: they. ought to. have-the. power: 
moval. It may be said, with respect to some other: officers; that,.agrs 
bly to this principle, the President alone: ought: to have the-sole:power'éf 
removal, because he is interested in .it, and ‘has the ‘control. over. the-busik 
ness they manage ; for example, the: minister ~at- war... ‘The President .is 
the commander-in-chief of the. army..and militia -of-t x 
but the ground is narrowed by the Senate being comb 
making treaties ;. though even here the ground is reduced: 
power combined in the whole legislature: to declare war-and grant i 
If it is considered that Congress have a right to appoidt these-offics 
. dictate the mode by which. they. shall be appointed, —and:I ‘calcula 
my. own.-opinion the manner of.dismission from the: mode of: appointment 
I should have no doubt -but. we might make: such regulation : 
may. judge proper. If the Constitution had given -no-rule:by:which offi 
‘cers were to be appointed, I should search for one in:my.own mind: : But. 
‘as the Constitution has laid down the rule, I consider the :modeé-of: 
: moval as clearly defined as: by implication it cen. ‘be: it. ought: to: bey 
" same with that of the appointment... What quality of. the human: rine 
necessary for the one that is not necessary for-the other %.:: Inform 
impartiality, and judgment in the business to be conducted,-aré 
to make a good appointment. Are not the same proper ret 
dismission ? It appears so to me. 
I cannot subseribe to the opinion, delivered by: some gentlemen, 
executive in its nature implies the power to appoint the officers of govern 
ment. Why does it imply it? The appointment of officers depends-upon’ 
the qualities that are necessary for forming.a judgment on the merits:,.of 
‘men; and the displacing of them, instead of including the idea’ of: what's 
. hecessary for an executive officer, includes: the-idea necessary fora judicial: 
- one; therefore-it cannot exist, inthe nature of things; that--an execu! 
power. is either to appoint-or displace: the officers: of =g¢ 
‘political dogma? Is.it-founded-in experience? Hf 
been.very long wrapped up in mysterious darkness. “a. po 
_ is not.common in the-world,.excepting monarchies; where’ this 
‘is established; that. the interest of the state:is included in: th 
"of the prince ; that:whatever injures. the-state is:an injury to:the:4o! 
because he has-a ‘property in the state and.the- governmen dk 3s 
‘care that nothing of that. kind:is to. -be-injured or-déstroyed; he eit 
intimately connected with the well-being: of: the-nation, it-. 
” -of. justice. only to suffer hini-to manage his.own concerns 
of government-are different; and.the President, instead 
~ ofthe people. of: America, :is only their great .servant:: But 
‘from a political dogma, it must be subject to exceptions; whic! holds 
as they are-applied to governmeiits. -which:give :greater: or Jesse: 
of. power.to. their executive... I--shall only remark. ‘th 
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im-no one part. of it, so far as-I-can see, supposes that the President is the 
sole judge of the merits of an appointment ; it is very forcible to my mind, 
that the Constitution has confined his sole appointment to the case of 
gnferior officers. It also strikes me, from the clause that gives the Presi- 
dent the power to grant reprieves and. pardons for offences against the 
United States, except in cases of impeachment, that the Constitution 
reposes a confidence in the Senate which it has not done in this officer ; 
and therefore, there is no good reason for destroying that participation of 
power which the system of government has given to them. 

Whether it would be expedient to give the power of removal to the 
President alone, depends on this consideration : —they are both bodies 
chosen with equal care and propriety; the people show as much confidence 
in the one as in the other; the best President and the best Senate, it is to 
be presumed, will always be chosen that they can get. All the difficulties 
and embarrassments that have been mentioned can be removed by giving 
to the President the power of suspension during the recess of the Senate ; 
and I think that an attention to the Constitution will lead us to decide 
that this -is the oniy proper power to be vested in the President of the 
United States. 

Mr..MADISON. I feel the importance of the question, and know 
that our decision will involve the decision of all similar cases. The 
decision that is at this time made will become the permanent exposition 
-of the Constitution ; and on a permanent exposition of the Constitution 
will depend the genius and character of the whole government. It will 
depend, perhaps, on this decision, whether the government shall. retain 
that equilibrium which the Constitution intended, or take a direction 
towards aristocracy, or anarchy, among the members of the government. 
Hence, how careful ought we to be to give a true direction to a power so 
critically cireumstanced! It is incumbent on us to weigh, with particular 
attention, the arguments which have been advanced in support of the 
various opinions with cautious deliberation. Town to you, Mr. Chairman, 
that I feel great anxiety upon this question. I feel an anxiety, because I am 
called upon to give a decision in a case that may affect the fundamental prin- 
ciples of the government. under which we act, and liberty itself. But all 
that-I can do, on such an occasion, is to weigh well every thing advanced 
on both sides, with the purcst desire to find out the true meaning of the 
Constitution, and to be guided by that, and an attachment to the true 
spirit of liberty, whose influence I believe strongly predominates here. 

Several constructions have been put upon the Constitution relative. to 
the point in question. The gentleman from Connecticut (Mr. Sherman) 
has advanced a doctrine which was not touched upon before. He seems 
to think (if I understood him right) that the power of displacing from 
office is subject to legislative. discretion, because, it- having a right to 
create, it may limit or modify, as is thought proper. I shall not say but at 
first. view this doctrine may seem to have some plausibility. But when I 
consider that the Constitution clearly intended to maintain a marked 
distinction between the legislative, executive, and judicial powers of 
government ;- and when I consider that, if the legislature has a power such 
as-contended for, they may subject, and transfer, at discretion, powers from 
one department of government to another; they may, on that principle, 
exclude the President altogether from exercising any authority in the 
removal of officers ; they may give it to the Senate alone, or the President 
and Senate combined ; they may vest it in the whole Congress, or they may 
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reserve it to be exercised by this house. When I consider the. conse- 
quences of this doctrine, and compare them with the. true principles of 
the Constitution, I own that I cannot subscribe toit.. 2. 

Another doctrine, which has found. very respectable friends, has been 
particularly advocated by the gentleman from South Carolina, (Mr. 
Smith.) It is this: When an officer is appointed by the President and 
Senate, he can -only. be displaced, from malfeasance in. his office,..by 
impeachment. I think this would give a stability to the executive depart 
ment, so far as it may be described by the heads of departments, which is 
more incompatible with the genius of republican governments in. general, 
and this Constitution in particular, than any doctrine which has yet been 
proposed. The danger to liberty —the danger of maladministration — has 
not yet been found to lie so much in the facility of introducing improper 
persons. into office, as in the difficulty of displacing those. who. are unworthy 
of the public trust. If it is said that an officer once appointed .shall not 
be displaced without the formality required by impeachment, I shall be 
glad to know what security we have for the faithful administration of. the 
government. Every individual in the long chain, which extends from.the 
highest to the lowest link of the executive magistracy, would finda 
security in his situation which would relax his fidelity and promptitude 
in the discharge of his duty. eae 

The doctrine, however, which seems to stand most in opposition to the 
principles I contend for is, that the power to annul an appointment. is, in 
the nature of things, incidental to the power which makes the appoint- 
ment. I agree that, if nothing more was said in the Constitution than 
that the President, by and with the advice and consent of the Senate, 
should appoint to office, there would be great force in saying that the 
power of removal resulted, by a natural implication, from the power..of 
appointing. But there is another part of the Constitution no less explicit 
than the one on which the gentleman’s doctrine is founded ; it is that part 
which declares that the executive power shall be vested in a President of 
the United States. The association of the Senate with the President, in 
exercising that particular function, is an exception to this general rule; 
and exceptions to general rules, I conceive, are ever to be taken strictly. 
But there is another part of the Constitution which inclines, in my judg- 
ment, to favor the construction I put upon it: the President is required 
to take care that the laws be faithfully executed. If the duty to see.the 
laws faithfully executed be. required at the hands of the executive..magis- 
trate, it would seem that it was generally intended he. should. have that 
species of power which is necessary to accomplish that end. : 

Now, if the officer, when once appointed, is. not to depend. upon the 
President for his official existence, but upon a distinct. body, (for.where 
there are two negatives required, either can prevent the removal,) [confess 
Ido not see how the President can take care that the laws be. faithfully 
executed. It is true, by a circuitous operation, he may obtain an impeach- 
ment, and even without this it is not impossible he may obtain the.concur- 
rence of the Senate, for the purpose of displacing an officer ;. but-would 
this give that species. of control to the executive magistrate which seems 
to be required by the Constitution? _I own, if my opinion.was not. ¢on- 
trary to that entertained by what I suppose to be the minority om.this 
question, I should be doubtfal-of being mistaken, when I discovered.-how 
inconsistent that construction -would make the Constitution with, itself. I 
can hardly. bring. myself to. imagine, the wisdom of the-Convention..who 
framed the Constitution contemplated such incongruity. 
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:"There-is. another. maxim which ought to direct us in expounding the 
Coistitution, and: is‘of great importance. - It is laid-down in most of the 
constitutions, or bills of rights, in the republics of America, —it is to be 
jand:in the. political.writings of the most celebrated. civilians, and is 
every where: held as: essential to the preservation of liberty, that the 
three great departments of government be kept separate and distinct ; and 
if in any casé they are: blended, it is in order to admit a partial qualifica- 
tion, in ofder more effectually to guard against an entire consolidation. I 
think, therefore, when we review the several parts of this Constitution, — 
when it says that the legislative powers shall be vested in a Congress of. 
the United States, under certain exceptions, and the executive power vested. 
in ‘the President, with certain exceptions, — we must suppose they were 
intended to be kept separate in all cases in which they are not blended, 
and ought, consequently, to expound the Constitution so as to blend them 
as little as possible. 2 : 
. Every thing relative to the merits of the question, as distinguished from 
a constitutional question, seems to turn on the danger of such a power. 
vested in the President alone. But when I consider the checks under which 
he lies in the exercise of this power, I own to you I feel no apprehensions 
but what arise from the dangers incidental to the power itself; for dangers 
will, be incidental to it, vest it where you please. I will not reiterate what: 
was’ said before, with respect to the mode of election, and the extreme. 
improbability that any citizen will. be selected from the mass of citizens 
‘isnot, highly distinguished by his abilities. and worth: in this alone 
have ‘no. smail. security for the faithful: exercise of this power. But, 
throwing’ that out of the question, let us consider the restraints he will. 
feel after he is placed in that elevated station. It is to be remarked that 
the ‘power, in this case, will not consist so much in continuing a bad man ~ 
in office as in the danger of displacing a good one. Perhaps the great. 
danger, as. has been observed, of abuse in the executive power, lies in the 
improper continuance of bad men in office. But the power we contend 
for will not enable him to do this; for if an unworthy man be continued 
in'office by an. unworthy President, the House of Representatives. can at 
any:-timé impeach him, and the Senate can remove him, whether the. 
President chooses or not. The danger, then, consists merely in this — 
the-President can displace from office a man whose merits require that he 
should be. continued in it. What will be the motives which ‘the President 
can feel.for such abuse of his power, and the restraints that operate to 
prevent it? In the first place, he will be impeachable by this house, before 
the. Senate, for such an act of maladministration; for I contend that. the 
wanton removal of meritorious officers would subject him to impeachment 
and removal from his own high trust. But what can be his: motives for. 
displacing a worthy man? It must be, that he may. fill the place with an 
unworthy creature of his own. Can he accomplish this end? No: he 
ean place no man in the vacancy whom the Senate shall not approve; and 
if he could fill the vacancy with the man he might choose, I am sure he 
would have little inducement to make an improper removal, 
Let us consider the consequences. : The injured man will-be:supported 
by the popular opinion ;:.the community will. take sides with him. against 
the President ; it-will facilitate those: combinations, and give success to 
those.exertions. which will.be pursued to prevent his reélection. . T’o dis- - 
place:a-man' of high merit, and-who, from-his’ station, may bé.supposed’a 
‘man.of extensive influence, are..considerations which will: excite . serious 
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reflections beforehand in the:mind ofany-man who may: fill the ‘presiden- 
tial chair: the friends of those individuals, and the public sympathy, will 
be against him. If this should not produce his impeachment’ before the 
Senate, it will amount to an impeachment before-the community, who will 
have the power of punishment. by refusing to reélect him.» But suppose" 
this persecuted individual cannot obtain revenge in this'mode; there are 
other modes in which he could make the situation of the President: very 
inconvenient, if you suppose-him-resolutely-bent on executing the dictates 
of resentment. If he had not influence enough to direct the vengeance 
of the whole community, he may probably be able’ to obtain.-an “appoint 
ment ta one or other branch of the legislature; and, being aman of weight, 
talents, and influence, in either case he may prove to the President trouble- 
some indeed. We have seen examples, inthe history of other. nations, 
which justify the remark I now have made: though the prerogatives of 
the British king are as great as his rank, and it is unquestionably known 
that he has a positive influence over both branches of the legislative body, 
yet there have been examples in which the appointment-and: removal of 
ministers has been found to be dictated by one or other of thosebranches: 
Now, if this is the case with an hereditary monarch, possessed of those’ 
high prerogatives, and furnished with so many means of influence, can we 
suppose: a ‘President, elected for four years only, dependent upon the pop- 


ular voice, impeachable by the legislature, little if at all distinguished, for 


wealth, personal talents, or influence, from the head of the. department 
himself;—~T say, will he bid defiance to all these considerations, and 
wantonly dismiss a meritorious and virtuous officer? Such abuse of powér 


exceeds my conception. If any thing takes place in the ordinary course 


of business of this kind, my imagination cannot extend to-it on any 
rational principle. ie oe 

But let us not consider the question on one side only: there are dan- 
gers to be contemplated on the other. Vest the power in the Senate 
jointly with the President, and you abolish at once the great. principle of 
unity and responsibility in the executive department, which was intended 
for the security of liberty and the public good. If the President should 
possess alone the power of removal from office, those who are employed 
in the execution of the Jaw will be in their proper situation, and the chain 
of dependence be preserved ; the lowest officer, the middle grade, and: the 
highest, will depend, as they ought, on the President, and the President 
on the community. The chain of dependence, therefore, terminates ‘in 
the supreme body, namely, in the people; who will possess: besides, iu aid 
of their original power, the decisive engine of impeachment. . Take the 
other supposition — that the power should be vested in the Senate, on the 
principle that the power to displace is necessarily connected with the 
power to-appoint. It is declared. by the Constitution, that we may by law 


-vest the appointment of inferior officers in the heads of departments, the 


power of removal being incidental, as stated by some gentlemen. ©: Where 
does this terminate? If you begin with the subordinate officers, they are 
dependent on their superior, he on the next superior, and he, on whom? — 
on the Senate, a permanent’ body, by its peculiar mode of election,-in 
reality existing forever — a body possessing that proportion of aristocratic 
power which the Constitution no doubt thought wise.to be established. in 
the system, but which some have strongly excepted against. And, let. me 
ask, gentlemen, is there equal security inthis case as in the other? “Shall 
we trust the Senate, responsible to individual: legislatures, rather: than the 
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person: who is responsible to the whole community 1 Tt is true, the Senate 
donot hold: their offices for life, like aristocracies recorded in the historic 
page; yet the fact is, they will not possess that responsibility for the exer- 
cise of executive powers which would render it safe for us to ‘vest such 
powers in them. What an aspect will this give to the executive! Instead 
of keeping the departments of government distinct, you make an execu- 
tive out of one brarich of the lesislature; you make the executive a two- 
headed monster, to use the expression of the gentleman from New Hamp- 
shire, (Mr. Livermore ;) you destroy the great principle of responsibility, 
and perhaps have the creature divided in its will, defeating the very pur- 
poses for which a unity in the executive was instituted. 

These objections do not lie against such an arrangement as the bill es- 
tablishes. “I conceive that the President is sufficiently accountable 
to the community; and if this power is vested in him, it will be vested 
where its nature requires it should be vested: if any thing in its nature is 
executive, it must be that power which is employed in superintending, and 
seeing that the laws are faithfully executed; the laws cannot be executed 
but by officers appointed for that purpose; therefore, those who are over 
such officers naturally possess the executive power. If any other doctrine 
be admitted, what is the consequence? You may set the Senate at the 
head of the executive department, or you may require that the officers hold 
their places during the pleasure of this branch of the legislature, if you 
cannot go so far as to say we shall appoint them; and by this means you 
link together two branches of the government which the preservation of 
liberty requires to be constantly separated. 

Another species of argument has been urged against this clause. It is 
said that it is improper, or at least unnecessary, to come to any decision 
on this subject. It has been said by one gentleman that it would be offi- 
cious in this branch of the legislature to expound the Constitution, so far 
as it relates to the division of power between the President and the Sen- 
ate. It is incontrovertibly of as much importance to this. branch of the 
government as to any other, that the Constitution be preserved entire. It 
1s our duty, so far as it depends upon us, to take care that the powers of 
the Constitution be preserved entire to every department of government. 
The breach of the Constitution in one point will facilitate the breach in 
another: a breach in this point may destroy the equilibrium by which the 
house retains its consequence and share of power; therefore we are not 
chargeable with an officious interference, Besides, the bill, before it can 
have effect, must be submitted to both those branches who are particular- 
ly interested in it; the Senate may negative, or the President ‘may: object, 
if he thinks it unconstitutional. 

But the great objection, drawn from the source to which the Jast argu- 
ments would lead us, is, that the legislature itself has no right to expound 
the Constitution; that wherever its meaning is doubtful; you must leave it 
to take its course, until the judiciary is called upon to declare its meaning. 
Tacknowledge, in the ordinary course of government, that the exposition 
of the laws and Constitution devolves upon the judicial; but I beg to know 
upon what principle it can be contended that any one department draws 
from the Constitution greater powers than another, in marking out the 
limits of the powers of the several departments. The Constitution is the 
charter of the people in the government; it specifies certain great powers 
as absolutely granted, and marks out :the departments to exercise them. 
If the constitutional boundary of either be brought into question, I do not 
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see-that any one of these independent departments has. more right than 
another to declare their senti:nents on that point. etek 

Perhaps this is an admitted case. There is not one government onthe 
face of the earth, so far as [ recollect—-there is not one “in the United 
States — in which provision is made-for a particular. authority to determine 
the limits of the constitutional division of power between. the branches 
of the government. ‘In all systems, there are. points which-must be-ad- 
justed by the departments themselves, to which no one of them is compe- 
tent. Ifit cannot be determined in this way, there is no resource left but 
the will of the community, to be collected in some mode to be provided by the 
Constitution, or one dictated by the necessity of the case. It is, therefore; 
a fair question, whether this great point may not as well be decided; at 
least by the whole legislature, as by part — by us, as well as by the executive 
or the judicial. As I think it will be equally constitutional, I cannot. .im- 
agine it will be less safe, that the.exposition should issue from the legisla= 
tive authority, than any other; and the more so, because it involves:in the 
decision the opinions of both those departments whose..powers are’ sup- 
posed to be affected by it. Besides, I do not see in what. way this question 
could come before the judges to obtain a fair and solemn decision ;-bat even 
if it were the cage that it could, I should suppose, at least. while the gov- 
ernment is not led by. passion, disturbed by faction, or deceived by any 
discolored medium of sight, but while there is a desire in all. to.see and be 
guided by the benignant ray of truth, that the decision may be made with 
the most advantage by the legislature itself. 

My conclusion from these reflections is, that it will be constitutional to. 
retain the clause; that it expresses the meaning of the Constitution:as: it 
must be established by fair constraction — and a construction which, upon 
the whole, not only consists with liberty, but.is more favorable :to- it. than 
sas Pia of the interpretations that have been proposed. 2 tats 

r. GERRY. [am clearly of opinion, with the gentleman Jast up, that 
it is of importance to decide this question on its true principles; and-am 
free to declare that I shall be as ready to oppose every innovation or en- 
croachment upon the rights of the executive, as upon those of the legisla- 
tive. I conceive myself bound to do this, not only by oath, but by an ob- 
ligation equally strong —J mean the obligation of honor. 

I wish, sir, to consider this question so far as to ascertain whether it 4s 
or is not unconstitutional. I have listened with attention to the arguments 
which have been urged on both sides; and it does appear to. me that: the 
clause is as inconsistent with the Constitution as any set of. words which 
could possibly be inserted in the bill. A 

There are two questions relative to this clause — the first, whether..the 
sovereignty of the Union has delegated to the government the power. of re- 
moval; and the second, to whom? That they have delegated such power 
has been clearly proved by the gentlemen who advocate the clause — who 
justly say, if the power is not delegated, the clause in the Constitution, 
declaring the appointment of judges to-be during good behavior, would be 
nugatory, unless some branch of government. could otherwise have removed 
them from office. As to the second. question, it depends upon: the first: 
if the power is delegated, it must vest in some: part of the government: 
The gentlemen will agree that this house has not the power of removal; 
they will also agree that it does not vest in the judicial : then it: must-vest 
in the President, or the President by and with the advice. and consent’ of 
the Senate. In either of these cases, the clause’ is altogether useless and 
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+ isyuseless ifthe power. vests inthe President; because, when 
n comes before ‘him, be will decide upon the provision made in 
ion, and not on what-is contained in this clause. If the pow. 
resident. and Senate, the Senate will. not .consent to pasy 
this clause. in it; therefore. the.attempt is-nigatory : but if the 
rill: assent-to. the exercise of the power of removal by the President 
enever he thinks. proper to use it.so, then, in that cane, the clause 
said: before, both useless and nugatory. 
second question which I proposed to examine is, to who. ‘the 
_power of:zemoval.is committed.. The. gentlemen in favor of this clause 
have: net:shown that,.if. the construction that the power vests in the Presi. 
dent.and. Senate. is admitted, it will be an improper construction. I call 
jtlemen to point out the impropriety, if they discover any. To me 
pears.to preserve the unity of the several clauses of the Constitution; 
while..their. construction produces a clashing of powers, and renders of 
none. effect some, powers the Senate by express grants possess.. What-be- 
gomes,-of theit power of appointing, when the President can-remove at 
discretion ?.. Their power of judging is rendered vain by the President’s 
dismission ; for, the power of judging implies the power of dismissing, which 
: _aotally. insignificant in its operation, if the President can imme- 
ely dismiss;an officer whom they have judged and declared innocent. : 
ig :said:that the. President will be subject to an impeachment.for de 
goodman. : This, in my mind, involves an absurdity. How.can 
vise: impeach. the President for doing a an.act, which the legislature hag 
tied:Ao-kis. discretion? _. 
ui what. consequence may. result, ‘from giving the: President the. absolute 
Pover all officers? .. Among the rest, E presume he is to have an. un- 
limited control over the officers of the treasury. I think, if this is. the.case, 
= may.as well. give him at once the appropriation of the revenue ; for-of 
chat use:-is;it to make laws on this head, when the President, by looking 
offieer;.can make it his interest to break them?. We may expect 
ns. arising. wader. the control. of ‘the Lasleatiacd and. not of 


iswer. to say that we can - impeach. the. ‘President, 
allhis crimes by an application of the-revenue to those 
ma: -This application would. certainly be made in case:of 
President.: And it_is-against.corruption. in him that we must 
deaver.ta guard, Not that we fear. anything from the virtuous character 
fills the executive chair; -he_is, perhaps to: be: safer, trusted. with 
ower than any. man on earth ;but it is. to secure us: against : those 
hereafter. ob ru themselves into power... 
power. to remove, (though I contend, if 
-him,.there.is.no power on earth that can, 
ion. ofthe Constitution, though I will 
-him.a-considerable power 
the Senate should 
3. favorite, he- must 
immediately. after the 
id.: pacer his own 
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that Congress have the power of supplying the defect. ~ Let géntlemen 
consider the ground on which they tread. If it is an omitted case, an at- 
tempt in the legislature to supply the defect will be, infact; an attempt to 
amend the Constitution. But this can only be done in the. way pointed 
out by the fifth article of that instrument;: and an attempt to amend ‘it in 
any other way may be a high crime or misdemeanor, or perhaps something 
worse. rom this view of our situation, gentlemen may perhaps be led to 
consent to strike out the clause. 

In Great Britain there are three estates — King, Lords, and Commons. 
Neither of these can be represented by the other; but they conjointly can 
form constructions upon the rights of the people, which have been obtained, 
sword in hand, from the crown. These, with the legislative acts, form 
the British constitution; and if there is an omitted case, Parliament has a 
right to make provision for it. But this is not the case in America, con- 
sisting of a single estate. ‘I'he people: have expressly granted. certain 
powers to Congress, and they alone had the right to form the Constitution. 
{u doing so, they directed a particular mode of making amendments, which 
we are not at liberty to depart from. 

The system, it cannot be denied, isin many parts obscure. If Congress 
are to explain and declare what it shall be, they certainly will have it in 
their power to’make it what they please. It has been a strong objection 
to the Constitution, that it was remarkably obscure; nay, some have gone 
so far as to assert that it was studiously obscure — that it might be applied 
to every purpose by Congress. By this very act, the house are assuming 
a power to alter the Constitution. The people of America can never be 
safe, if Congress have a right to exercise the power of giving constructions 
to the Constitation different fromthe original instrument. _ Such a power 
would render the most important clause in the Constitution nugatory; and 
one without which, I will be bold to say, this system of government never 
would have been ratified. If the people were to find that Congress meant 
to alter it in this way, they would revolt at the idea: it would be repug- 
nant to the principles of the revolution, and to the feelings of every freeman 
in the United States. 

It is said that the power to advise the President in appointing officers is 
an exception to a general rule. To what general rule? That the 
President, being an executive officer, has the right of appointing. From 
whence is this general rule drawn? Not from the Constitution, nor. from 
custom, because the state governments are generally against it. Before 
the gentleman had reasoned from this general rule, he:‘ought to have de- 
monstrated that it was one. We ought to have shown that the President, 
ex officto, had the power to appoint and remove from office; that it was 
necessarily vested in the executive branch of the government. 

It is said to be the duty of the President to see the laws faithfully 
executed, and he could not discharge. this trust without the power of 
removal. I ask the gentleman if the power of suspension, which we are 
willing to give, is not sufficient for that purpose? In case the Senate 
should not be sitting, the officer could be suspended; and at. their 
next session the causes which require his removal migh: be inquired: into. 

It is said to be incumbent on us to keep the departments distinct. F agree 
to this; but, then, ask, what department is the Senate of, when it-exer- 
cises its power of appointment or removal? If fegislative, it shows that 
the power of appointment is not an executive power: but if it exercises 
the power as an executive branch of government; there is mo:mixing of 
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ithe «departments; and. therefore the. gentleman’s objections fall to the 
-prounds: chee 2 : : d a 
The dangers which lie against-investing this power jointly inthe Senate _ 
‘and. President; have been pointed out; but I think them more than 
Gounterbalanced:by the dangers -arising-from investing it in the President 
‘alone. It was-said. that the community would take part with the injured 
officer against the President, and prevent his reélection. . I. admit that the . 
injured officer may be a man of influence and talents; yet it is fifty to one 
-against him, when he is opposed by such a powerful antagonist. - It is said 
that, if:the. Senate should have this power, the government would contain 
a two-headed monster; but it appears to me, that if it consists in blending 
the:power of making treaties and appointing officers, — as executive officers, 
. with their legislative powers, the Senate is already a two-headed monster, 
Tfit is a two-headed monster, let us preserve it a consistent one ;. for sure. 
ly:it will be a very inconsistent monster, while it has the-power of appoint- 
ing, if you deprive it of the power of removing. It was said that the judges 
-could not have the power of deciding on this subject, because the Consti- 
tution was silent; but I may ask if the judges are, ex officio, judges of the 
aw; and. whether they would not be bound to declare the law a nullity, if 
this clause is continued in it, and is‘ inconsistent with the Constitution. 
-There'is a.clause in. this.system of government that makes it their duty : 
-E allude. to:that which authorizes the President to obtain the opinions of 
‘the: heads of departments in writing ; so the President and Senate may re- 
Quire ‘the opinion ‘of: the: judges respecting this power, if they have any 
doubts concerning it, © =. f 
‘View the: matter in any point of light, and it is utterly impossible to.ad- 
‘mit this. clause. -It is both useless and unnecessary ; it is inconsistent with 
the Constitution, and is an officious interference of the house in a business 
which does not properly come before them. We expose ourselves to most 
dangerous innovations by future legislatures, which may finally overturn 
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-the:Constitution itself. 


_:>Mr, BENSON. I will not.repeat what has-been said to prove that. the 

tue construction is, that the President alone has the power of removal, but 
ill. state aease to: show the embarrassment which must arise by a combi- 
* nation: of the.senatorial and legislative authority in this particular. I will 
. instance:the-officer:to which the bill relates.. To him will necessarily be 
“eonmnitted- negotiations with the ministers: of. foreign courts.. This is a 
"-very:-delicate‘trust. The. supreme executive officer, in superintending this 
-«department, may be entangled with suspicions of a very. delicate. nature, 
“relative'to the transactions of the officer,-and such as, from circumstances, 
-svould<be injurious to name: indeed,-he may be so situated, that he will 

not, cannot, -:give the evidence. of his suspicion. - Now, thus circumstanced, 
“suppose: heshould propose to the Senate to remove the secretary of foreign 
saflairs’”:are: we to-expect thé: Senate: will, without any reason being 
ete implicitly submit-to. his proposition? .. Fhey wilf not, 


‘ 1e United Stat 
. to:the candor: of the:gentlemen, whether this looks like good government. 


qn 
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Yet, in every instance when the President thinks proper to have.an.officer 
removed, this absurd scene must be displayed. How much better, even 
on principles of peticaey) will it be ‘thag the President. alone: haye the 
power of removal! 
But suppose the Senate to be ‘eined with the Brosideat j in the exercise 
of the power of removal; what mode will they proceed in? - Shall -the 
President always propose the removal, or sball the Senate. undertake this 
part of the business? Ifso, how are they to act? .. There .is no: part..of. 
the Constitution. which obliges the President’ to meet them, to: state: his: 
reasons for any measure he may recommend. Are they to wait upon.the: 
President? In short, it appears to me that .introducing-this clashing of 
the powers, which the Constitution has given to. the executive, will be: 
destructive of the great end of the government. .. So-far will: restraining 
the powers of that department be from producing security. to the liberties 
of the people, that. they would ientay be swallowed up: ae an aristo-, 
cratic body. gar WR wes : 
Mr. SEDG WICK. | It. will ie agreed, on all bande: ‘ 
without observing on the subject. at large, is merely to supply a natural: 
incompetency in man: in other words, if we could find a President capa-. 
ble of executing this and all other. business assigned ‘him, it would, be-un- 
necessary to introduce any other officer to aid him. It. is then merely, 
from necessity that we institute such an office; because all the duties de-. | 
tailed in the bill are, by the Constitution, pertaining to the department of’: 
the executive magistrate. If the question respected the expediency, 1 
should be content to advocate it on that ground, if expediency is:at-all to 
be considered. Gentlemen will perceive that this man is as much an instru- 
ment, in the hands of the President, as the pen is the instrument of ‘the 
secretary in corresponding with foreign courts... If, then, the seeretary.of 
foreign affairs is the mere instrument of the President, one would suppose, 
on the principle of expediency, this officer should be dependent upon him. 
It would seem incongruous and absurd, that an officer. who, in-the. reason, 
and nature of things, was dependent on his principal, and. appointed 
merely to execute such business as was committed to the charge of his 
superior, (for this business, I contend, is committed solely to his charge,) 
—I say it would be absurd, in the highest. degree, to continue sucha 
person in office. contrary to the will of the President, whe is «responsible 
that the business be conducted with propriety, and for the: general interest 
of the nation. The President is made responsible, and shall he. not judge 
of the talents, abilities, and integrity of his-instruments?- & 
Will you depend on aman who has. imposed-upon the Presidents nd 
continue him in office when he is evidently disqualified,:unless he can. be 
removed by impeachment? If this idea should prevail, — which God: fors 
bid ! — what would be the result? Suppose even that he should be.remov- 
‘able by and with the advice and consent of the Senate; what a wretched 
situation might not our public councils be involved in! Suppose the Presi- 
dent has a secretary in whom he discovers-a great degree.of ignorance, or 
a total incapacity to conduct the: business he. has: assigned him: suppose 
him inimical to the President ; or suppose any of the great variety of cases 
which would be good cause for removal, and impress the propriety. 
a measure strongly on the mind of the: President, without. any. other-evir 
dence than what exists in. his own ideas from a contemplation: of.th 
conduct and character day: by- day; what, let me ask, is:to--be: he: 
quence if the Senate are to-be:applied to? 1,.]£ they are to-do any’thing in 
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q presame. they are to: deliberate, because. they are to advisé 
it; if they are to deliberate; you. put them between the officer 
esident ; they 'are.then to inquire into the causes of removal; 
dent must produce his testimony. How is the question to be ins 
:because, ‘TF présume, " ‘there must: be some” ‘ational rule. for 
this businéss... -. 

Ig the President to'bée swom. to: alealare the tens trath, and to bring = 
ward:facts t or afe they to:admit suspicion as testimony ? or is the word of 
the President to be taken: at all events?. If so, this check is ‘not of the 
least efficacy in-nature. But if proof is necessary, what is then the con- 
sequence? : Why, in ‘nine cases out of ten, where the case is very clear 
to:the mind of the President that the man ought to be removed, the effect 
cahitiot “be produced ; because it is absolutely impossible to produce the 
necéssary evidence. ‘Are the Senate to proceed without evidence? Some 
gentlemen contend not; then the object will be lost. Shall a man, under 
these circumstances, be saddled upon the President, who has been appointed 
for-no other purpose; in the creation, but to aid the President in perform- 
ing certain duties? Shall he be continued, I ask again, against the. will 
of ‘the President? If he is, where is the responsibility ? | Are you to look 
‘-it-in.the President; who has no control over the officer, no power to 
remove ‘him if he acts: unfeelingly or unfaithfully 2 Without ‘you make 
ponsible;you weaken and: destroy the-strength and beauty of your 

48 to be done in cases which can only. be known from a 
iaintance withthe conduct of.an officer? But so much has 
been! aid“on' this subject, that I will add no further observations upon it. 
~Let meé.ask;:what will be the consequence of striking out these words? 
Is. ‘thé officer ‘to-be continued during an indefinite time? for it has been 
contended that he cannot be removed but by impeachment. Others have 
contended that he-is always in the power of them who appoint him. But 
who will undertake to remove him? Will the President undertake to ex- 
ercise an. authority which has been so much doubted here, and which will 
appear to: be determined against him if we consent to strike out the words? 
Ww ‘the Senate undertake to exercise this power? I apprehend they will 

i -ifthey should, would they not also be brought before the judges, 
ow’ by what authority ‘they did it? because it is supposed-by one gen- 
tlemani:that the case might go before that tribunal, if the President alone 
miove ‘the ‘officer. : ‘But how is this to be done? -Gentlemen tell. you, 
‘thg.man-who is displaced must apply for a mandamus to admit him to his 
office, . I doubt much if this would. be adequate to the purpose.. ‘It would 
sult t6- say whether the mandamus ‘should -be directed :to. the. Presi- 
dént; tothe President: and ‘Senate, to the’ legislature; or to the people. 
Could the President be compelled to answer to a civil suit; for exercising 
"the power: ‘vested. in him by. law’ and: by thé Constitution? .- The question 
either: ‘of those: point: ; would be involved in doubts ‘and difficulties. ' 

‘ ns strike the comimittee in the same ‘point of light, 
ree, :as they have sfruck my mind, they will proceed 
pr sent neition:; ‘and I have no doubt but they will de- 


end. we have’ ‘the power to audite the establishment 
ht we;:Mr. Chairman, to modify them in such a way as 
eral: welf: are, which can only.be done: by keeping the 
istinet; by. informing” the people where to look, in order 
ainst improper executive acts, It is our duty, therefore, to vest 


1789.] - President’s Power of Removal. — Bouninor. 389. 


all executive power, belonging. to the government, where: the Convention 
intended it should be placed. Tt adds to the responsibility of the most.re- 
sponsible: branch of the government; and without responsibility, we should 
have little security against the depredations and. gigantic strides of. arbir 
trary power. "I say it is necessary, sir, to hold up a single ‘and specific 
object to the public: jealousy to watch-; therefore it is necessary: to.connect 
the power of removal with the President. ‘The executive is the source of 
all appointments: is his responsibility complete unless he has the. power 
of removal? If he has this power, it will be his fault if any wicked or 
mischievous act is committed ;-and he will hardly expose himself.to the 
resentment of three millions of people, of whom he holds his power, and 
to whom he is accountable every four years, igre! oe, 
- Ifthe power of removal is vested in the Senate, it is evident, ata single 
view, that the responsibility is dissipated, because the fault cannot be fixed 
on. any individual; besides, the members of the Senate are not accounty 
able to the people ; they are the representatives of the state legislatures’; 
but even if they wefe, they have-no powers to enable them to decide. with 
propriety in the case of removals, and therefore are improper persons :to 
exercise such authority. oy ys eae A 
Mr. BOUDINOT. Sir, the efficacy of your government may depend 
upon the determination of this house respecting the present question. -For 
my part, I:-shall certainly.attend to the terms of the Constitution in making 
a decision ; indeed, I never wish to see them departed from or construed, 
if the. government can possibly be carried into effect in any other manner. 
But Ido not agree with the gentleman, that Congress have no right. to 
modify principles established by the Constitution; for, if this doctrine be 
true, we have.no business here. Can the Constitution be executed, if.,its 
principles are not modified by the legislature? A-Supreme Court is.-es- 
tablished by the Constitution ; but do gentlemen contend that we cannot: 
modify that court, direct the manner in which its functions shall ‘be’per-: 
formed, and assign and. limit its jurisdiction? I conceive, notwithstand- 
ing the ingenious arguments of the gentleman from Virginia, (Mr. White,) 
and. the ingenious arguments of the gentleman from South Carolina, (Mr. 
Smith,) that there has not been, nor can be, any solid reason adduced to 
prove that this house has not power to modify the principles of the Con- 
stitution. But is the principle now in dispute to be found in the Consti- 
tution?. If it is to be found there, it-will serve as‘a line:to direct the 
modification by Congress.. But we -are: told: that the members,. of this 
house appear. to be afraid to carry the principles of the Constitution into 
effect. I-believe, sir, we were not sent here to carry into effect every 
principle of the Constitution; but I hope, whenever we are convinced ‘it: 
is for the benefit of the United States to carry any of them into effect,.we 
shall not hesitate. © . eek oe ee a 
‘The principle of the Constitution is, generally, to vest the government 
in three branches. “I conceive this to be completely done, if we allow- for, 
. one or two instances, where the executive and. legislative. powers. are 
‘intermixed, and :the- ‘case. of impeachment. - These cases I take to .be 
exceptions ‘to’ a principle which-is highly esteemed in Americ 
gentlemen attend to what was said by. some of the conventions wh 
ratified: the ‘Constitution. One great objection was, that the power: 
not totally separated. The same objection is, I believe, to be found 
the amendments ‘proposed. by the state of North Carolina. .. 
ceive, if we do any. thing to conciliate the minds of peopl 
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tution, we ought not to modify the principle of the government so as {o 
increase the evil complained of, by a further blending of the executive and 
legislative powers, and that too upon construction, when gentlemen deny 
that we ought to use construction im any case. 

Now, let us take up the Constitution, and consider, from the terms and 
principles of it, in whom this power is vested. It is said by some gentle. 
men to be an omitted case. I shall take up the other principle, which is 
easier to be maintained, —that it is not an omitted case, — and say the 
power of removal is vested in the President. I shall also take up the 
principle laid down by the gentleman from Virginia, (Mr. White,) at the 
beginning of this argument, that, agreeably to the nature of all executive 
powers, it is right and proper that the person who appoints should re. 
move. This leads me to consider in whom the appointment 1s vested by 
the Constitution. The President nominates and appoints: he is further 
expressly authorized to commission all officers. Now, does it appear, 
from this distribution of power, that the Senate appoints? Does an officer 
exercise powers by authority of the Senate? No. I believe the Presi- 
dent is the person from whom he derives his authority. He appoints, but 
under a check. It is necessary to obtain the consent of the Senate; but 
after that is obtained, I ask, who appoints? who vests the officer with au- 
thority? who. commissions him? The President does these acts by his 
sole power ; but they are exercised in consequence of the advice of another 
branch of government. If, therefore, the officer receives his authority 
and commission from the President, surely the removal follows as co- 
incident. 

Now, let us examine whether this construction consists with the true 
interest of the United States and the general principles of the Constitution. 
It consists with the general principles of the Constitution, because the 
executive power is given to the President, and it is by reason of his inca- 
pacity that we are called upon to appoint assistants Mention, to be sure, 
is made of principal officers in departments; nut it is from construc- 
tion only that we derive our power to constitute this particular office. If 
we were not at liberty to modify the principles of the Constitution, J do 
not see how we could erect an office of foreign affairs. If we establish an 
office avowedly to aid the President, we leave the conduct of it to his 
discretion. -Hence thé whole executive is to be left with him, agreeably 
to this maxim — All executive power shall be vested in a President. But 
how does this comport with the true interest of the United States? Let 
me ask gentlemen where they suspect danger. Is it not made expressly 
the duty of the secretary of foreign affairs to obey such orders as shall be 
given to him by the President? And would you keep in office a man who 
should refuse or neglect to do the duties assigned him? Is not the Presi- 
dent responsible for the administration? He certainly is. How, then, can 
the public interest suffer 7 

Then, if we find it to be naturally inferred, from the principles of the 
Constitution, coincident with the nature of bis duty, that this officer should 
be dependent upon him, and to the benefit of the United States, for what 
purpose shall Congress refuse a legislative declaration of the Constitution, 
and leave it to remain a doubtful point? - Beeause, if Congress refuses to 
determine, we cannot conceive that others will be more entitled to decide 
upon it than we are. .This will appear to give ground for what the gentle- 
men have asserted—that we are afraid to carry the Constitution into 
‘effect. This, I apprehend, would not be doing our duty. 
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. Gentlemen say they have a sufficient remedy for every evil likely. to re- 
sult from connecting the Senate with the President, This.they. propose to 
do by allowing the power of suspension. ‘Chis, in the first place, does‘no 
answer the end ; because there is a. possibility that the ‘officer may 
displaced after a hearing before the Senate; and ‘in the second pk: 
is entirely inconsistent with the whole course of reasoning pursued. by ‘the 
gentlemen in opposition. I would ask. them, if the Constitution: does. not 
give to the President the power of removal, what part is~it that gives the 
power of suspension’? If you will in one case construe the Constitution, 
you may do it in another ; for I look upon it as dangerous to give the power 
of suspension, by implication, as to give the full power of removal, Gen- 
tlemen, observe that I take it for granted that the President has no express 
right to the power of suspension; and that, if he is to exercise it, it must 
be drawn, by constructive reasoning alone, from. the Constitution.: If we 
are to exercise our authority, we had better at once give. a. power that 
would answer two valuable purposes, than one altogether nugato ‘n 
the first place, it would entirely separate the legislative and execu: 
partments, conformably to the great principles of the’ Constitution ; 
in the second place, it would answer the end of government: better 
secure real benefits to the Union. ee eee 
-- Fhe great evil, as was stated by the gentleman from Virginia, (Mr. 
Madison,) yesterday, is, that bad officers shall continue in office;.and-not 
that good ones be removed; yet this last is all that is in the power. of the 
President. Ifhe removes a good officer, he cannot appoint his successor 
without the consent of the Senate; and it is fairly to be presumed, that, 
if at any time he should be guilty of such an oversight as to remove'a 
useful and valuable officer, the evil will-be small, because‘ another. as-vali- 
able will be placed in his stead. If it is said: that-this:is:an injury 
individual, I confess that it is possible that it may be so. . But 
not, in the first place, to consult the. public good ?. But, on ma 
sideration, I do not apprehend any very great injury will result 
individual from this practice; because, when he accepts of the office, he 
knows the tenure by which he is to hold it, and ought to be prepared 
against every contingency. - ; Syn te SETA tok 
‘“These being the principles on which I have formed my opinion, ia 
addition to. what was stated, I do conceive that I am perfectly justified-to 
" ‘Yay constituents, and to’ my oath, to support this construction... And when 
I give my vote that the President ought-to have the power-of removal. from 
office, I do it on principle; and gentlemen in the. opposition -will leave us 
té thé operation of our -judgments on this as well.as every other: question 
that comes before us. For my part, I conceive it is impossible to. carry 
into execution the powers of the President, in a salutary manner, ‘unless-he © 
thas the.power of removal vested in him. I do not:mean that, if it 5 t 
yested in him by the Constitution, it would be proper for Cong! 
confer it, though I do believe the. government would otherwise be: very 
‘defective ;- yet we would have to bear-this inconvenience until it was ot 
tified by an amendment of the Constitution” 2 = 

- Mr. GERRY.. The..Parliament. of. England :is one of the most 
tant bodies on earth; but they ‘can do nothing without. the :concurré 
the executive magistrate. The Congress of the United States 
‘to ‘become a more important -body ;. the executive magistrate 
‘qualified negative:over them. ..The Parliament:of England 
‘sent of the king, can- expound their. constitution ; - 
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constitution itself But Congress may, if once the doctrine of construc. 


tion is‘established, make the Constitution what they please, and the Pres. 


dent-can have no control over them. : ne 
: ‘Tt-has been ‘said by my colleague, (Mr. Sedgwick,) that the President 
not.only nominates, but appoints, the officers; and he infers from hence, 


that, as the power of removal is incidental to the power of appointing, the . 
President has the power of removal also. But I should be glad to know. 


how it can with justice be said that the President appoints. The Consti- 
tution requires the consent of the Senate; therefore they are two distinct 
bodies, and inténded to check each other. If my colleague’s is a true 
construction, it may be extended farther, and said, that, in the act of nom- 
inating, the assent of the Senate is virtually given, and therefore he has a 
right to make the whole appointment himself, without any interference on 
the part of the Senate. I contend, sir, that there is just as much propriety 
in-the one construction asin the other. If we observe the enacting style 
of the statutes of Great Britain, we shall find pretty near the same words 
as what are used inthe Constitution with respect to appointments : — « Be 
it enacted by the king’s most excellent majesty, by and with the advice 
and consent of Parliament.” Here it might be said the king enacts alf 
laws; but I believe the truth of this fact will be disputed in that country, 


T believe no one will pretend to say that the king is the three branches of .. 


Parliament ; and unless my colleague will do all this, I never can admit 
that thé President,'in himself, has the power of appointment. 
‘My ‘¢olleague ‘has gone farther, to show the dependence of this officer 
on the President. He says the necessity of appointing a secretary of for- 
eign affairs arises from a natural defect in man; that if the President was 
able to administer all these departments, there would be no occasion of 
making provision by law. If the President had power superior to the Jim- 
its of humanity, he might render his country great services ; but we are 
not likely to have any such Presidents; the Constitution itself contem- 
plates none; it makes provision for the infirmities of human nature; it 
authorizes ‘us to establish offices by law; and this is the ground upon 
which we stand ;.mdeed, this is the ground that was assumed yesterday by 
my colleague, when: he said that this officer was the creature of the law. 
Tf he-ia:the-creature of the law, let him coriduct according to law; and 
Jet it not be contended that-he is the creature of the President, because be 
is to further. the creature of the President than that he is obliged to give 
his “opinion in writing when. required.: But. it .is-said ‘the President.-is 


ient’s having the power of. removing one of the principal 
ent that he is to bear ‘his-own responsibility. .- 

 béfore the committee must’ be decided on one of these 

Lither they must ‘suppose this power is delegated particu- 


‘The questi 
‘two grounds: 


Tarly to the President by the Constitution, or it is not. Let us.examine 


these two cases. If géntleman ‘say’ that it is‘delegated. by the Constitu- 


en Poe ees 
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tion, then there is no use for the clause : but if it is not particularly dele 
gated to the President by the Constitution, and we are inclined to:auth¢ 
_ him to exercise this power, I would ask gentlemen whether: this.; 
proper way to do it; whether a little clause hid in the body‘of a bil 
be called a declaratory act: Ithink it cannot. It looka.as if.we w 
afraid of avowing our ‘intentions. If we are determined upon makin 
declaratory act, let us do it in such a manner as to indicate: our-intenti 
But perhaps gentlemen may think we have no authority to make. deci 
tory acts. They may be right in this opinion; for though I have exam- 
ined the Constitution with attention, I have not been able to discover ariy 
clause which vests Congress with that power. But if the power.of mae 
king declaratory acts really vests in Congress, and the judges are bound by 
our decisions, we may alter that part of the Constitution which is secured . 
from being amended by the 5th article; we may say, that the 9th section, 
of the Constitution, respecting the migration or importation of. persons, 
does not extend to negroes; that the word persons means.only. white men 
and women. We then proceed to lay a duty of twenty or thirty. dollars 
per head on the importation of negroes. The merchant does not:co 
the Constitution in the manner that we have done. ‘He therefore institutes 
asuit, and brings it before the supreme judicature of the United States 
for trial. The judges, who are bound by oath to support the Constitution, 
declare against this law; they would therefore give judgment in favor of 
the merchant. ; ; a. rae es 
But,.say Congress, we are the constitutional expounders of this clause, 


and your decision in this casé has been improper. Shall the judges, be 
cause Congress have usurped power, and made a law founded in construe: 
tion, be impeached by one branch, and convicted by. the other, for doing 


a meritorious act, ‘and standing in opposition. to their usurpation of: 
If this is the meaning of the Constitution, it was’ hardly worth. w! 
have had so much bustle and uneasiness about it. I would ask gentlemen, 
if the Constitution has given us power to make declaratory acts, whéré;is 
the necessity of inserting the.5th article for the purpose of obtaining 
amendments? The word amendment implies a defect; a declaratory: act 
conceives one. Where, then, is the difference between an’ amendment 
and a declaratory act? I call upon-the gentleman to point out what, part 
of the Constitution says.we shall correct that instrument by a declarator 
ct. If gentlemen once bréak through the constitutional limits. of:t 
authority, they will find it very difficult to draw a boundary. which 
secure to themselves and their posterity that liberty. which they ha 
well contended for. ee dG Oe area ae 
Mr. SHERMAN. The Convertion, who formed this Constitu 
thought it- would tend to secure the liberties of the people, if they pr 
ited the President from the.sole appointment of all officers. They: 
that the crown of. Great Britain, by having that prerogative; has -bee 
bled to swallow up the whole administration; the influence of the ¢ 
upon the legislature’ subjects: both houses to-its will and pleasure. . P. 
it may bethought, by the people of that kingdom, that it is:best. ‘fe 
executive magistrate to have such kind of influence ; if so, it is. ver: 
and we have no right to comp! ain that it is injurious to-them, whil 
themselves consider it beneficial. But this government is diffe 
‘intended by the. people to be different. Ihave not heard any-gen: 
produce an authority from law or history which proves, where: 
are interested in the appointmient,:that one of them has th 
VOL. IV. 50 
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moval. Tremiember that the-gentleman from Massachusetts (Mr. Sedg. 
wick) told us that the two houses, notwithstanding the partial negative of 
the President, possessed the whole legislative power; but will the gentle. 
ingin infer from that, because the concurrence of both branches is neces. 
sary to pass a law, that a less authority can repeal it? This is all we 
contend for. - es, ; os 

Some gentlemen: suppose, if the President has not the power by: the. 
Constitution, we: ought to vest it in him by law. For my part, I very 
much doubt if we have the power to-dothis. [ take it we would be pla. 
cing the heads of departments in a situation inferior to what the Constitu- 
tion contemplates; but if we have the power, it will be better to exercise 
it than attempt to construe the Constitution. But it appears to me, that 
the best way will be to leave the Constitution to speak for itself whenever 
o¢casion demands. i. 

It has been said, that the Senate are merely an advisory body. I am 
not of this opinion, because their consent is expressly required; if this is 
not obtained, an appointment cannot be made. Upon the whole, I look 
upon it as necessary, in order to preserve that security which the Consti- 
tution affords to the liberty of the people, that we avoid making this 
declaration, especially in favor of the President; as I do not believe the 
Constitution vests the authority in him aloue. 

‘Mr. ‘AMES. I believe there are very few gentlemen on this floor who 

have not made up their opinions; therefore it is particularly disagreeable 
to ‘solicit’ their attention, especially when their patience is already ex- 
hausted, and their curiosity sated; but still I hope to be of some use in 
collecting the varions arguments, and bringing them to apoint. T shall 
rather confine myself to this task, than attempt to offer any thing that is 
new. I shall just observe, that the arguments of the gentleman from 
Pennsylvania, (Mr, Scott,) which are complained of as being ridiculous, 
were arguments addressed to the understandings of the committee; my 
own understanding was enlightened by them, although they wore the garb 
of pleasantry. - But to proceed to my main object. 
* "Thequestion, so far as it relates to the Constitution, is this — whether 
‘j¢ has-vested the sole power of removing in the President alone, or whether 
it Isto take place by and with the advice and consent of the Senate, If 
the question of constitutionality was once despatched, we should be left to 
consider of the expediency of the measure, I take it to be admitted on 
‘all hands, though it was at first objected to by a worthy gentleman from 
South Carolina, that the power of removal from office, at pleasure, resides 
somewhere in the government. If it does not reside in the President, or 
the President and Senate, or if the Constitution has not vested it in any 
particular body, it: must be in the legislature; for it is absurd to suppose 
that officers once appointed cannot be removed. The argument tending 
to prove that’ the: power is in the President alone, by an express declaration, 
may not be satisfactory to the minds of those gentlemen who deem the 
Constitution to ‘be silent on that head. But let those gentlemen revert to 
the principles, spirit; and tendency, of the Constitution, and they will be 
compelled to acknowledge that there is the highest degree of abe 
that the power does vest in the President of the United States, I shall 
not undertake to-say‘that ‘the arguments are conclusive on this point. I 
do not suppose it is‘nécessary that they should be so; for I believe nearly 
‘as good conclusions-may:be drawn from the refutations of an argument as 
from any other proof; for it is.well: said, that destructio unius est’ gener- 
atio alterius. 
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It has been said, and addressed with solemnity to. our consciences, that 
we ought not to destroy the Constitution, to change, or modify it; nay, it 
has been.inferred that it is unnecessary and dangerous for us to proceed 
in this inquiry. It is. true, we may decide wrong, and therefore:there may 
be danger; but it is not unnecessary: we have entered too. far into. the 
discussion to retreat with honor to ourselves or security to our country’: 
we are sworn as much to exercise constitutional authority, for the general 
good, as to refrain from assuming powers that are not given to.us: we.are 
as responsible for forbearing to act, as we are for acting. . Are we to-leave 
this question undetermined, to be contended between the President. and 
Senate? Are we to say that the question to us is indissoluble, and there- 
fore throw it upon the shoulders of the President to determine? If it is 
complex and difficult, it is certainly disingenuous in us to throw off the 
decision : besides, after so long a debate has been had, a decision must be 
made; for it never would do to strike out the words, as that would be de- 
ciding, and deciding against the power of the President. she 

It must be admitted that the Constitution is not explicit on the point:in 
contest; yet the Constitution strongly infers that the power is in the Presi- 
dent alone.. It is declared that the executive power shall be vested .in:the 
President... Under these terms, all the powers properly belonging.to the 
executive. department of the government are given, and such only taken 
away as are expressly excepted. If the Constitution had stopped. here, 
and the duties had not been defined, either the President had had no pow- 
erg at all, or he would acquire from that general expression all the pow- 
ers properly belonging to the executive department. In the Constitution, 
the President is required to see the Jaws faithfully executed. .He cannot 
do this without he has a control over officers appointed to aid -him. in: the 
performance of his duty. Take this power out of his hands, and you vir+ 
tually strip him of his authority; you virtually destroy his responsibility, 
the great security which this Constitution holds out to the people of 
America. : 

Gentlemen will say that, as the Constitution is not explicit, it must. be 
matter of doubt where the power vests. If gentlemen’s consciences will 
not. let them agree with us, they ought to permit us to exercise the like 
liberty on our part. But they tell us we must meet them on the ground 
of accommodation, and give up a declaration that the power of removal 
is. in the President, and they will acquiesce in declaring him to have the 
power of suspension ; but they should recollect that, in so doing, .we-sac- 
rifice the principles of the Constitution. 

It has. been frequently said, that the power of removing jis: incidental 
to the power of appointing: as the Constitution implies that -all officers, 
except the judges, are appointed during pleasure, so. the. power of. remo- 
val may, in-all- cases, be exercised. But suppose this general principle 
true; yet it is an arbitrary principle, I take it,.and one that cannot. be 
proved ; if it was denied, it could not be established ; and if it was.es 
tablished, it is still doubtful whether it would make for the adverse side 
of this question or not, because. it is dubious whether the Senate do.ac« 
tually appoint or not. It is admitted that they may check and regulate 
the appointment by the President; but they can do nothing more ; they 
are merely an advisory body, and do not secure any degree of responsi- 
bility, which. is one great object.of the present Constitution. they are not 
answerable for their secret advice; but if they were, the blame, divided 
among 'so many, would fall upon-none: Be RE tat : 
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_; Certainly.this assumed principle is very often untrue; but if it is true, 
it is not-favorable to the gentlemen’s doctrine. The President, I con- 
tend, has. expressly the power of nominating and appointing, though he 
must obtain the consent of the Senate. He is the agent: the Senate 
may prevent. his acting, but cannot act themselves. It may be difficult 
to-illustrate this point by examples which will exactly correspond: bat 
. suppose the. case of an executor, to whom is devised lands, to be sold with 
the advice of a certain person, on certain conditions; the executor sells 
with the consent, and upon the conditions, required in the will; the con- 
ditions are broken; may the executor reénter for the breach of them? or 
has the person whom he was obliged to consult with in the sale any pow- 
er.to restrain him? The executor may remove the wrongful possessor 
from -the land, though, perhaps, by the will, he may. hold it in trust for 
another person’s benefit. In this manner, the President may remove 
from office, though, when vacant, he cannot fill it without the advice of 
the Senate. We are told it is dangerous to adopt constructions ; and 
that what is not expressly given is retained. Surely it is as improper 
in. this way to confer power upon the Senate as upon the President; for 
if the power is not in the President solely by the Constitution, it never 
ean be in the President and Senate by any grant of that instrument : 
any. arguments, therefore, that tend to make the first doubtful, operate 
against the other, and make it absurd. If gentlemen, therefore, doubt 
with respect to-the first point, they will certainly hesitate. with. respect to 
-the.other.. If the Senate have not. the power, — and it is proved that 
they. have it:not, by the arguments on both sides,— the power either vests 
.With the President or the legislature. If itis in the disposal of the latter, 
and merely.a matter of choice with us, clearly we ought not to bestow it 
on the Senate; for the doubt, whether the President is not already enti- 
tled to it, is an argument against placing it in other hands: besides, the 
exercise of it by the Senate would be inconvenient; they are not always 
sitting : it would be insecure, because they are not responsible: it would 
be subversive of the great principles of the Constitution, and destructive 
to liberty, because. it tends to-intermingle executive and legislative pow- 
‘ers in‘one. body of men, and this blending of powers ever fofms a tyranny. 
‘Lhe-Senate are not to accuse offenders; they are to try. them: they are 
‘not to give orders; but, on complaint, to judge of the breach of them. 
We are warned against betraying the liberties of our country: we are 
told that all powers tend to abuse: it. is our duty, therefore, to keep them 
single and distinct. Where. the executive swallows.up the. legislature, it 
becomes'a- despotism; where the legislature trenches upon the executive, 
it, approaches towards despotism; and. where they have Jess than is neces- 
sary, it. approximates towards anarchy. . 7 — one 
'~. We should be careful, therefore, to preserve the limits of each author- 
ity, in the present question. As it. respects the power of the people, it is 
but of little importance ; it is not.pretended that the people have reserved 
the power of removing bad officers. It is admitted, on all hands, that 
‘the government is possessed of such power ; consequently, the people can 
neither lose nor gain power by it. ‘We are the servants of the people; we 
are the watchmen ; and we should be unfaithful, in both characters, if we 
should so administer the government as to destroy its great principles and 
most essential advantages, The question now among us is, which of these 
‘servants shal] exercise -a-power already granted. Wise and virtuous as 
the Senate may be, such a power lodged ‘in their hands will not only tend 
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to-abuse, but cannot tend to any thing else. Need. repeat.the incon- 
veniences which will result from vesting it in the Senate?..No.- I appeal 
to that maxim which has the sanction of experience, and is authorized:by 
the decision of the wisest men: to prevent an abuse of power, it must,be 
distributed into three branches, who must be made independent, to watch 
and check each other: the people are to watch them. all... While these 
maxims are pursued, our liberties will be preserved. It. was. from: neg- 
lecting or despising these maxims, the ancient commonwealths -were:de- 
~stroyed. A voice issues from the tomb which covers their ruins, and-pro- 
claims to mankind the sacredness of the truths that are at this moment 

in-controversy. 
«It is said that the Constitution has blended these powers which. we 
advise to keep separate, and, therefore, we ought to follow in completing 
similar regulations; but gentlemen ought to recollect, that has been an 
objection against the Constitution ; and if it is a-well-founded one, we 
ought to endeavor, all that is in our power, to restrain the evil, rather than to 
increase it, But, perhaps, with the sole power of removal in the President, 
the check of the Senate in appointments may have a salutary tendency-: 
in. removing from office, their advice and consent are liable to all the ob- 
. jections that have been stated. It is very proper to guard the introduction 
‘of. a.man into-office by every check that can properly be applied.; but af- 
ter he is appointed, there can be no use in exercising a judgment upon 
events which have heretofore taken place. If the Senate are to possess 
the power of removal, they will be enabled to hold the person in office, 
let the circumstances be what they may, that point out the necessity or pro- 
priety of his removal; it creates a permanent connection ; it will nurse 
faction ; it will promote intrigue to obtain protectors, and to shelter tools. 
Sir, it is infusing poison into the Constitution; it is an impure and. un- 
chaste connection : there is ruin in it: it is tempting the Senate-with for-: 
bidden fruit :. it ought not to be possible for a branch of the legislature 
even to hope for a share of the executive power ; for they may be tempted 
to increase it, by a hope to share the exercise of it. People are seldom 
jealous of their own power ; and if the Senate become part of the execu- 
tive, they will be very improper persons to watch that department: so far 
from being champions for liberty, they will become conspirators against it. 

The executive department should ever be independent, and. sufficiently 
energetic to defeat the attempts of either branch of the legislature to usurp 
its prerogative. But the proposed control of the Senate is setting that 
body above the President : it tends to establish an aristocracy. _ And atthe 
moment we are endangering the principles of our free and excellent Con- 
stitution, gentlemen are undertaking to amuse the people with the sound 
of liberty. If their ideas should succeed, a principle of mortality. will be 
infused into a government which the lovers of mankind. have wished might 
last tothe end of the world. With a mixture of the executive and legislative 
powers in. one body, no government can long remain uncorrupt. ~ With a 
corrupt executive, liberty may long retain a trembling existence. . With<a 
corrupt legislature, it is impossible: the vitals of the Constitution would 
be mortified, and death must follow -in every step. A. government -thas. 
formed would be the most formidable curse that could befall this:country. 
Perhaps an enlightened people might timely foresee and correct the error ; 
but if.a-season was allowed for such a compound to grow and produce ‘its 
natural fruit, it would either banish liberty, or.the people-would, be driven 
to-exercise their. unalienable right, the right of uncivilized nature, and 
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destroy: a: monster whose voracious and capacious jaws could crush and 
swallow up themselves and their posterity. 7 
“Phe principles of this Constitution, while they are adhered to, will 
pérpetuate that liberty which it is the honor of Americans to have well 
eéntended for. The clause in the bill is calculated to support those prin- 
ciples; and for this, if there was no other reason, I should be inclined to 
give it my support. a vlc gece! 
Mr, LIVERMORE. The decision of this question depends upon 
the construction of a short clause in the Constitution, in which is designa- 
ted the power of the President. It is said he shall have power, by and 
with the advice and consent of the Senate, to make treaties, provided 
two thirds of the senators present concur. He shall nominate, and, by 
and with the advice and consent of the Senate, appoint ambassadors, other 
public ministers, and consuls, justices of the Supreme Court, and all other 
officers of the United States. Such strange constructions have been ‘given 
to this advice and consent of the Senate, which, if agreed to, will make 
the whole Constitution nothing, or any thing, just as we please. If we 
can deprive the Senate of their powers in making treaties, and say, with 
truth, that they have no authority in the business, the legislature will be- 
‘come a ‘dangerous branch of the government. So, in the case of appoint- 
ing officers, if it can be truly said that these heads of departments are the 
servants of: the President alone, we shall make: the executive depart: 
ment a dangerousone, = 
Ido not admit that any man has an’ estate in his office. I conceive all 
officers: to. be appointed during pleasure, except where’ ‘the Constitution 
stipulates for a different tenure — unless, indeed, the law should create the 
office, or officer, for a term of years. After observing this, I must con- 
tend that the power of remeval is incidental to the power of appointment. 
If it was the President alone that appointed, he alone could displace. If 
the President and Senate, by a joint agreement, appoint an officer, they 
alone have the power to suversede him ; and however any gentleman may 
say he doubts, or does not understand, the force of this principle, yet to 
‘me it appedrs-ds clear‘and demonstrable as any principle of law or justice 
that Iam ‘acquainted with.’ There is another method to displace officers 
expressly: pointed out by the Constitution; and this implies, in the clear- 
ést: manner, that in all other cases officers may be removed at:pleasure ; 
‘and if-removed at pleasure, it must be at the pleasure of the parties who 
appointed them, .- os Soe soa 
"Congress aré enabled, by the Constitution, to establish offices by law. 
Tn: thany cases they will, no doubt, vest the power of appointing inferior 
officers'ia the President alone. They have no express right, by the €on- 
‘atitation, to vest in him the power of removing these at pleasure; yet no 
gentleman’ will contend but inferior’ officers ought. to be removable. at 
pleasure. “How, then, ‘can the President ‘acquire this: authority, unless it 
be on: the principle-that the power of removal is incidental, and the‘ natu- 
val: corisequence of the power of appointing. . If gentlemen will maintain 
consistency, 'they will be compelled to acknowledge the force of this prin- 
- ciple; and if they- acknowledge the principle; they must agree to strike 
oat the words. pr ae ee a ee 
Mr. MADISON. The question: how seems “to: be- brought: to’ this — 
whether'it':is ‘proper or‘ impropér‘to“retam thesé words in the clause, pro- 
vided they are explanatory of the Constitution: “I'think-this branch of the 
fegislature’is'as: inuch’interésted in the’ establishiierit of the ‘true meaning 
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‘of the Constitution, as either. the President or Senate ;: and. when, the:Gon- 
- stitution submits it to us to establish offices. by law, we. ought to know, by 
what tenure the office should be held, and whether. it should depend On 
the concurrence of the Senate with the President, or upon.the : 
President alone; because gentlemen may hesitate, i in-either case, ¥ 
ahey will make it for an indefinite or precise time... -If the. officer: Ca 
removed at discretion by the President; there may-be safety i in Jettin, 
for ar indefinite period. If he cannot exert his prerogative, there, 
security, even by the mode-of impeachment; because the officer: may. 
trench himself behind the authority of the Senate, and. bid: defiance to 
every other department of government. In this case, the question of 
duration would take a different turn. Hence it. is highly. proper that. we 
and our constituents should know the tenure.of the office. - And have, we 
not as good a right.as any branch of ‘the government. to declare our sense 
of the meaning of the Constitution 2 ; ee 
. Nothing. has yet been offered to invalidate- the. dectrine, that. 
of the Constitution may as well be. ascertained by the legislativ 
judicial authority... When a question: emerges, .as: it: does . an th 
and much seenis to depend upon it, —I should conceive. it highly. 
to make‘a legislative construction. In.another point of view, it-is; 
that this interpretation should now take place, rather than at a time. when 
the exigency.of the case may require the exercise of the power. of:removal. 
At present, the disposition of every gentleman is to. seek the. truth, and 
abide by. its guidance when it is discovered. I have reason to believe, the 
same disposition prevails in the Senate. But will this be:the case when 
some individual officer of high rank draws into question the capacity of the 
President, with the Senate, to effect his removal? If we leave the Consti- 
tution to take. this course, it can never be expounded until the President 
shall think it expedient to exercise the right of removal,.if he ‘supposes:he 
has it. Then the Senate may be induced to set..up. their pretensions,..and 
-will-they decide so calmly as at this time, when no important officer in 
any of the great departments is appointed to influence their judgments? 
The imagination of no-meinber here, or of the Senate, or of the President 
‘himself, is heated or disturbed by. faction. If ever a proper moment it 
decision should offer, it must be one like the present... 

Edo not-conceive that this question has been truly; stated. by 1 some: gen- 
tlemen.. In my-opinion, it is not whether we shall take the. power. from 
one branch of the government, and give it.to another ; but the question 
is, to which branch -has the Constitution given: it? : Some. gentlemen 
shave said ‘that‘it resides in the people at large, and that, if: it: is needs 
sary:to the:-government, we must apply to the people: for it; and bain. 
it by way of amendment to the Constitution. Some gentlemen 
tend, :that althongh it is given in the Constitution as a necessary: po 
carry. into-execution the other powers vested. by the: Constitution, 
vested.in the legislature. . I cannot-admit this, doctrine either; be 
is setting the legislature at the head of the executive branch of. the OVER 
ment. If we take the other construction, of the: gentleman. from.So h 
Carolina, ‘that all officers: hold. their: places by. the firm tenure of :goc 
‘havior, we shiall--find it.still more: improper. I think. .gentlemen..wi 
‘upon reflection, : ‘that this. doctrine is incompatible with. the, pri 
free government. . If there is no removability but by way of imp: 
then ‘all. thé: executive: officers of government hold their: offic 
tenure. of. good behavior, from. the, chief-j justice down, to. the: 

- {My;:SMITH ‘interrupted Mr, Madison, and said,-that.he had camilted 
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that inferior officers might be removed, because the Constitution had lef 
it-in the power of the legislature to establish them on what terms they 
pleased ; consequently, to direct their appointment and removal.) -; 
‘Mr. ‘MADISON had understood the. gentleman as he now explained 
himself. But ‘stili-he contended that the consequences he had drawn 
would necessarily follow; because there was no express authority given to 
the legislature, im the Constitution, to enable the President, the courts 
of law, or heads of departments, to remove an inferior officer. All that 
was said on that head was confined solely to the power of appointing them, 
If the gentleman admits, says he, that the legislature may vest the power 
of removal, with respect to inferior officers, he must also admit that: the 
Constitution vests the President with the power of removal in the case‘of 
superior officers, because both powers are implied in the same words; the 
President may appoint the one class, and the legislature may authorize 
the courts of Jaw or heads of departinents to appoint in the other case, 
If, then, it is admitted that the power of removal vests in the President, or 
President and Senate, the arguments which I urged yesterday, and those 
which have been urged by honorable gentlemen on this side of the ques- 
tion for these three days past, will fully evince the truth of the .construe- 
tion which we give, — that the power is in the President alone. I will not 
repeat them, because they must have full possession of every gentleman's 
mind. “'T am willing; therefore, to rest the decision here, and hope that. it 
will be-made’in such a manner as to perpetuate the blessings ‘which this 
Constitution’ was intended to embrace. ce 
Mr. BALDWIN. I have felt an unusual anxiety during the debate upon 
this question. I have -attentively listened to the arguments which have 
been brought forward, and have weighed them in my mind with great 
deliberation; and as I consider a proper decision upon it of almost 
infinite importance to the government, I must beg the indulgence of the 
house while I submit a few observations. = 
The main ground on which the question is made to rest is, that if we 
adopt this clanse, we violate the Constitution. Many of the gentlemen 
who advocate thé. present motion for striking out, would, if they could do 
it with consistency to the Constitution, be in favor of the clause. : We 
have been reminded of our oaths, and- warned not to violate the solemn 
‘obligation. ‘This injunction has come from.so many parts of the house, that 
‘it ‘drrésted my whole attention for a few minutes; and then they produced 
‘us the clause in the Constitution which directed that officers should be 
‘appointed by and with the advice and consent of the Senate. They then 
tell ‘us‘that he should be removable in the same manner. . We see the 
clause by which ‘it is directed that they should be appointed in that manner, 
but we do not see the clause respecting their removal in the same way. 
Gentlemen have only drawn it as. an‘inference from the former: they 
‘cofistrue: that to be the meaning of the Constitution, as we construe the 
‘veverse. I‘hope, therefore, géntlemen will change their- expression, and 
say, we shall violate their construction of the Constitution, and not the 
Constitution itself. This will be a very different charge! unless the 
‘gentlemen’ pretend to’ support the doctrine.of infallibility, as it respects 
their decisions; ‘and that would perhaps be more than the house. are 
willing to admit; atid more than the people in this country are accustomed 
to believe, © 7 208 ee E ft a ae ts Ek Spahr ha gat 
~ “Thave said the gentlemen rest their- principal opposition on this point— 
that the Constitution plainly means that the officers. must ‘be removed in 
the way they are appointed... Now; when gentlemen tell me that I was 
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going to construe: the Constitution; and-many- interpret. it -in -a,; 
hich was never intended, Iam very cautious. how I proceed. 
e to construe over much. It..is. a very. delicate. and critical bra 
rz duty ;.and there .is- not, perhaps, any. part. of: the - Coastitution,‘on, 
hich we should be more cautious and circumspect than:on.the: present.:;. 
-I-am well authorized to say, that..the. mingling. the powers: ofthe 1 
dent and Senate was strongly opposed. in the Convention. which hadthe. 
honor to submit to the consideration of the United States, and the differ. 
ént states, the present system for the. government. of. the Union. 
gentlemen. opposed it tothe last; and finally it was the principal: nd 
on which they: refused to give it. their signature and assent. .- One. gentle- 
man: called it.a monstrous and unnatural connection, and. did. not hésitate 
to affirm it would bring on.convulsions in the government. This objection 
was not confined to the walls of the Convention ; it has been the subject of. 
newspaper declamation, and perhaps justly so. Ought not: we, therefore, 
to be careful not to extend this unchaste connection any farther. .;. 
Gentlemen.-who undertake. to construe, say that they see: cle: 
“the power which appoints must also remove.. Now, I have.reyiew 
subject with: all-the application. and discernment my mind is.capable:of, 
‘and have not been able to.see any such thing. -There is an ageney. given 
to: the President, in’ making -appointments, to which the Senate are cons 
, aected. .But how it- follows that the connection extends to the removal, 
an positively: I cannot see. They say that it follows as a natural, inseparable 
consequence. -This sdunds like logic. But if we consult the premises,. 
‘perhaps: the conclusion may. not follow. ‘The Constitution opposes this 
-maxim. more than it supports it. The President is appointed: by electors 
chosen by the people themselves, or by the state legislatures. Can the state 
legislatures, either combined or separate, effect his removal? No... But.the 
" Senate may, on impeachment by this house. The judges are: ‘appointed 
by the President, by and-with the advice and consent, of. the Senate; :but 
they- are only removable by impeachment; the President has. no agency in. 
the removal. . Heuce, I say, it is not a natural consequence that the power 
which appoints.should. have the power of removal. also. 

: We may find it necessary that subordinate officers should be appointed, 
in the first: instance, by the’ President and Senate. I hope it will not be 
contended that the President.and ‘Senate shall be applied to in-all..cages 
when their removal may be necessary. This principle,. sir, is. not.pur- 
sued : by. the. Senate themselves, in. the very bill. that.is now.. before. this. 
house, .sent down by the Senate, to. establish the judicial. courts .of the 
United States. It is directed that a marshal -shall -be appointed . for, each 
districts who shall have power to appoint one or more deputies; an 
deputies are to be removable - from. office by the -judge..of the: istrict 
Court;.or the Circuit Court. sitting within the district,-at the pleasure.of. 
either. : . It is not.said they shall.be appointed by the marshal, who. may Xe 
move. them. at pleasure ; which: ought.to be the case, if the maxim i 
that the power~ which appoints necessarily has the. power. of remo 
But I.dispute the maxim. altogether ;-for though it. is sometimes.true, 
often: fallacious ;- but by.no meang: is: it that: dand of. conclusive: arg: 
which-they contend. for. = 

‘Gentlemen: -proceed “in. their constructions; and: they ask, 
not the Convention insert a ‘clause in - the “Constitution, . declaring; 
moval:to:be in-a’manner different from the:-appointment 2:2 
-that it’must. naturally haye-occurred to them, and that hee 
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proper place to insert such a clause. Now, let me ask them, also, if theirs 
is the natural construction, why the Convention, after declaring that off« 
cers should be appointed by-and with the advice and consent of the Senate, 
did not add, to be: removed «in like.. manner. It must have as naturally. 
occurred'to insert. the one asthe other. It is very possible that suchia 
clause might have been moved and contended for; but it is hardly -prob- 
able it would meet with success from those who opposed giving the Senate 
any check or-contro! whatsoever over the powers of the President; much: 
less was it probable that those gentlemen who opposed it there should 
wish to enlarge it by construction: for my part, I hope never to see it in-. 
creased in this way. What of this nature is brought in by the letter of. 
the ‘Constitution, jet it be there; but let us never increase evils of which 
we have ‘some right to complain. A gentleman asks, “ Where is the 
danger of mixing these powers, if the Constitution has already done it ?” 
That gentleman knows that it has always been viewed as an evil, and an 
association of the legislative and. executive powers in one body has been 
found to produce tyranny. It is a maxim among the wisest legislators not 
to blend the branches of government further than is necessary.to carry 
their separate powers into more complete operation. It was found neces. 
sary to blend the powers toa certain degree; so far we must acquiesce. 
The Senate must concur with the President in making appointments; 
but: with respect to the removal, they are not associated ; no such clause 
is ‘in the Constitutron ; and, therefore, I should conclude that the Convention 
did ie choose they should have the power. But what need was there that 
such ‘a elause shonid be there? What.is the evil it was intended to guard 
against? Why, we are afraid the. President will unnecessarily remove a 
worthy man from office ; and we say it is a pity the poor man should be 
turned out of service without a hearing ; it is injurious to his reputation; 
it is his life, says the gentleman from New Hampshire, (Mr.. Livermore;) 
it is cruelty in the extreme. But why are we to suppose this? I do not 
see any well-grounded apprehension -for such an. abuse of power. Let us 
attend to the operation of this business. The Constitation provides for 
what? That no bad man should come into office: this is the first-evil. 
Hence we have nothing to dread from a system of favoritism; the public 
are well'secured against that great evil; therefore the President cannot be 
influenced by a desire to get his.own: creatures: into office; for it is fairly 
presumable that:they will be rejected bythe Senate. . Bot suppose. that 
one such could be got in; he can be got out again, jin spite of. the Presi- 
dent: we carr impeach him, and drag him. from his place ; and then there: will 
be-sorne other person appointed. Bats ae be coats 
Some gentlemen-seem‘to think there should be another . clause in ‘the 
Constitution, providing that the President should not turn out.a good 
officer, and. then’. they. would. not apprehend so mach danger from that 
quarter. : ‘There -are‘other evils which might have been provided against, and 
other things which might have been regulated; but if the Convention bad 
undertaken to ‘hayve-done them, the- Constitution, instead of being. con- 
tained in-a -sheet..of paper, would have swelled to the size of a folio vol- 
ume: -But what-is the evil. of the President’s. being at liberty to exercise 
this power of-removal? Why, we fear that he will displace, not one good 
officer only, but, in fit-of passion, all the geod officers of the government, 
by which, to be sare, the. public would suffer; but I-venture to say.he 
would suffer himself:more thon: any-other. man. . But I trust there is 10 
dearth of good. men" Lbelieve he-could: not turn: out-so many, but that.the 
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Senate would still have.some choice, out of which to-supply a good-one: 
But, even if he was to do this, what would be the. consequence:?. .He 
would be obliged.to do the duties himself; or, if he did not, we .would 
impeach him, and turn him out of office, as he had done others.“ must: 
admit, though, that-there is a possibility of such an evil, but it is a remote 
possibility indeed. : ae 

I think. gentlemen. must concede that, if there should be such.a pas 
sion, — sach resentment.as [ have supposed between the President and the 
heads of departments, — the one or the other ought to be removed ;: they 
must not go on pulling different ways, for the public will receive most 
manifest injury : therefore it mitigates the appearance of the evil by suffer- 
ing the public. business to go on, which, from their irreconcilable differ- 
ence, would otherwise be at a stand. 

Mr. GERRY. The judges are the expositors of the Constitution and 
the acts of Congress. Our exposition, therefore, would be subject:to their 
revisal. In this way the constitutional balance would be destroyed. The 
legislature, with the judicial, might remove the head of: the executive 
branch. But a further reason why we are not the expositors, is, that the 
judiciary may disagree with us, and undo what all our efforts have labored 
to accomplish... A Jaw is a nullity, unless it can be carried into execution : 
in this case, our law will be suspended. Hence all construction of the 
meaning of the Constitution is dangerous, or unnatural, and therefore 
ought to be-avoided: 

This is'our doctrine, that no power of this kind ought to be exercised 
by the legislature. But, we.say, if we must give a construction to the Cen- 
stitution, it is more natural to give the construction in favor of the power 
of removal vesting in the President, by and with the advice and. consent 
of the Senate, because it is in the nature of things that the power which.ap- 
points removes also.. If there are deviations from this general rule; the 
instances are few, and not sufficient to warrant our departure on’ this 
occasion. We say our construction is superior also, because it does not 
militate against any clause of the Constitution ; whilst their construction 
militates against several, and, in some respects, renders them mere nul- 
lities. 

There is a consistency, under a monarchy, of the king’s exercising the 
power of appointment and removal at pleasure. In Great. Britain. this“is 
the prerogative of the throne; where it is likewise held'a:maxim, thatthe 
king can do no wrong. The chief magistrate under this Constitution is‘a 
different character. There is a constitutional tribunal, where he may. be 

* arraigned, condemned, and punished, if he does wrong. | The reason ‘of 
this distinction I take to be this: the majesty of the people -receives.an 
injury when the President commits an improper act, for which they are to 
receive satisfaction. Kings have a property in government; and.when'a 
monarch acts unwisely he injures his own interest, but is accountable to 
none, because satisfaction is due to himself alone. He is established .in 
his office for life; it is an estate to him which he is interested to’ transmit 
to his posterity unimpaired; the good of the people, upon principles. of 
interest, will be his peculiar study; he ought, therefore, to have power to 
act in: such a manner as is most likely to secure to him this object ;-then, 
necessarily, he must have the right of choosing or displacing his agents. 
There-can be no difficulty on this point. But in a confederated republic 
the chief magistrate has no such trust; be is elected but for four years, 
after which the government goes into other hands; he is not'stimulated to 
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improve .a. patrimony, and therefore ‘has no occasion for complete power 
over the officers of the:government. If he has such power, it can only be 
made: useful to him by being the means of procuring him a reélection, but 
.ean.never he: useful to the people by inducing him to appoint good officers 
or.remove bad ones. It. appears to me that such unbounded power vitiates 
the principles of the Constitution ; and the officers, instead of being the 
machinery. of the government, moving in regular order prescribed by the 
legislature, will be the mere puppets of the President, to be employed or 
thrown aside as useless lumber, according to his prevailing fancy. . 

. If gentlemen will take this step, they must take another, and secure the 
public good by making it the interest of the President to consult it; they 
must. elect him: for life, or, what will be more consistent still, they must 
make his office hereditary. Then gentlemen may say, with some degree 
of truth, that he ought to have the power of removal, to secure in his hands 
a balance in the government. But if gentlemen are willing to remain 
where they are, and abide by the Constitution, regarding its true principles, 
they will not contend that there is a necessity, or even a propriety, in vest- 
ing this power in the President alone. . 

'. Gentlemen tell us they are willing to consider this as a constitutional 
question ; and yet the bill shows that they consider the Constitution silent, 
for the clause grants the power in express terms: this also implies.that 
the. legislature have-a right to interfere with the executive power contrary 
to their.avowed principles. Ifthe legislature has not the power of remo- 
yal, they cannot confer it upon others; if they. have it, it is a legislative 
power,and they: have no right to transfer the exercise of it to any other 
body; so, view: this question in whatever point of light you please, it is 
clear the words ought to be struck out. i) ek Rn ge : 
. The call for.the question being now very. general, it was put — Shalt 
the words ‘‘ to be removable by the President” be struck out? ae 

It was determined. in the negative ; being yeas 20, nays 34. 


"* * Amendments to the Constitution, + 


a eee House or Rerreszextatives, August 13, 1789. - 
. iMr. GERRY. .. The Constitution of the United States.was proposed by 
a. Convention: met at Philadelphia; bat with all its importance, it did not 
possess as high authority as the President, Senate, and House of Repre- 
sentatives of the Union ; for that Convention was not convened in conse- 
quence of any express will of the people; but an -implied one; through 
their: members in the state legislatures: ‘The. Constitution. derived no au- 
thority from the first Convention ; it-was. concurred ‘in by conventions of 
the ‘people, and. that concurrence armed’ it: with power, and: invested it 
with-dignity... Now, the Congress of the United States are expressly au- 
thorized, by the sovereign and uncontrollable. voice of the people, to. pro- 
pose..amendments whenever two. thirds of both. houses -shall think fit. 
Now,.if this is the fact, ‘the propositions-of. amendment will be found to 
originate, with a-higher authority than the original system. - The: conven- 
tions of. the. states: respectively have. agréed, for the people, that the state 
Jegislatures. shalt be authorized.to. decide upon these amendnients in. the 
manner of a-convention. :.-If these acts of: the state legislatures are not 
good, because they are not: specifically instructed by their constituents, 
neither: were the atts-calling-the first. and subsequent conventions... 
«tir, AMES. It is not necessery-to increase the representation, it order 
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to guard against corruption ;- because no one will: presume ‘to think that‘a 
body. composed like this, and: increased in-a.ratio of 4:to'3, will-be-miach 
less exposed to sale than we are. Nor is a greater:‘number:-necessaryito 
secure the rights: and liberties:of the people, for: the répresentativ 
great body. of people is likely to-be-miore’ watchfal-of its interésts thi 
representative of alesser body; .. . ~ ceo Un a gtd z, 

“Mr. MADISON. Suppose they, the people, instruct a representative 
by his vote to violate: the Constitution; is he at libérty to:obey ‘sucht 
structions 7: - Suppose he is instructed to patronize: certain -méasures, ‘and 
from ‘circumstances known to him; but not to-his constituents, “he is cons 
vinced that they will endanger the. public good ; ‘is he. obliged to sacrifice 
his own judgment to them? . Is he absolutely bound: to perform what-he is 
instructed to do? Suppose he refuses; will his vote be the less valid, or 
the community be disengaged from that obedience which is die, from the 
laws:of the Union? If his vote must inevitably have the: same “effect; 
what sort of a right is this, in:the Constitution; to instruct’ a:représentative. 
who has a right to disregard: the order, if he pleases?. In-this” 
right does not:exist; in the other sense, it does ‘exist, and “ig 
largely for: - ise Pee Cae, Re ‘ ; Phe etek 


Domestic Debt. 
a nen a4 Hovsx or Rurngsentatives, February 22, 1790.::, 
. Mr. SMITH, (of South Carolina.) The Constitution: itself was. op- 
posed to the. measure, (discrimination of the domestic debt;) for it-was 
an ex post facto law, which was prohibited in express terms. The trans- 
ference of public securities was lawful at the time these alienations. were 
made-;.an attempt therefore to punish the transferees, is an attempt-.to 
make an ex post facto law, by making that unlawful which was. lawful..at 
the time it was.done; it alters the nature of the transaction, and. annexes 
the idea of guilt to that which, at the moment of commission, was not only 
perfectly innocent, but. was explicitly authorized and encouraged by a 
_ public act of Congress. By that act, those who had money were invited , 
to purchase, of those who held securities; and now they were called upon 
to punish the purchasers who bought .under that invitation. ‘The Consti- 
tution, restrains the states from passing any:law, impairing the. force:of 
contracts: a fortiori, is the. legislature of. the: Union restrained 1. ‘What 
an example to hold up to the judiciary of the United States! . How:could 
they annul a state. law, when.the state would be able to plead-a precedent 
on the part.of Congress? The right of property was'a sacred, right ;::no 
tribunal on. earth; nor even legislative body, could deprive a. citizen. ofhia 
property, unless by a fair equivalent, for the public -wélfare: . . The: pur: 
chaser -was vested, by the sale, with.an absolute right to the. full. amiount 
of the security,. and. it was beyond their authority to divest; him:;of it. 
They: might,. indeed, by an.act of power, declare that he. should. ‘be p Ci 
only half; but his right to the other moiety would not be extinguished 

The present Oonstitution, which is a mild one, met with considerable 
opposition, Had it been rejected, the public securities would never h 
been.paid. 3. ; ney : 


Tt wasthe surest policy of governments to adhere strictly to. th 
ed faith; when it:was in their power to do so, even should 3 
adherence: work an injury:to-some part of the community. -T the: 
practice of nations.in the case of a treaty, which,. when mad “ofape- 
tent authority, they considered themselves bound to observe, although they 
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deewed:it disadvantageous to them, lest a refusal should deter other nations 
from treating with them: in future. It is by this line of conduct that public 
eredit can-elone be supported. x 
« Mr; MADISON. ‘The’ constitutionality of the proposition had been 
drawn-into question. He (Mr. Madison) asked whether words could be 
devised that would place the new government more precisely in the same 
relation. te-the real creditors with the old. The power was the.same; the 
objection was the same: the means only were varied. ; 
: If the gentlemen persisted, however, in demanding precedents, he was 
happy in being. able to gratify them with two, which, though not exactly 
parallel, were, on that account, of the greater force, since the interposition 
of government had taken place where the emergencies could less require 
them. The first was the case of the Canada bill. . During the war which 
ended in 1763, and which was attended with a revolution in the goverament 
of Canada, the supplies obtained for the French army in that province 
were paid for in bills of exchange and certificates. ‘Ibis paper. deprecia- 
ted, and was bought up chiefly by British merchants. The sum and the 
depreciations were so considerable as to become a subject of negotiation 
between France and Great Britain at the peace. The negotiation pro- 
duced a particular article, by which it was agreed by France that the 
paper onght to be redeemed,:and admitted by Great Britain that it 
sheald be redeemed, at a stipulated value. In the year 1766, this article 
was ‘accordingly carried into effect’ by ministers from the two courts, 
who'-reducéd: the’ paper, in the hands-of the British holders, in some in- 
stances’ as much as seventy-five per cent: below its mominal value. It 
waa stated, indeed, by the reporter of the case,'that the holdérs of the 
‘paper had themselves concurred in the liquidation; but it wa’ not proba- 
ble'‘that the concurrence was voluntary. If it was voluntary, it shows that 
they themselves were sensible of the equity of the sacrifice. . 

The other case was of still greater weight, as it had no relation to war 
or to treaty, and took place in the nation which had been ‘held up as a 
model with’ réspect to public credit. In the year 1715, the civil list of 
Great Britain: had fallen in arrears to the amount of £500,000. The 
¢teditors who had furnished supplies to the government, had; mstead of 
nioney, ‘téseived-debentures only from respectable officers. These had 
depreciated.’ In:that state they were assigned in some instances; in others, 
tovenanted te be assigned. ‘When the Parliament appropriated funds ‘for 
satisfying these arrears, they inserted an express provision in‘the. aet, that 
the creditors. who had-been obliged, by the defaults of government, to 
‘dispose. of théir paper at a loss, might: redeem it from the’ assignees by 
tepaying the actual price, with an interest of six per cent., and that: all 
‘agreements and covenants to assign should be absolutely void.. Here, 
then, was-an interposition on the very principle that’a :government ought 
to redress the wrongs sustained by its default, and on an occasion trivial 
when compated ‘with that under consideration; yet it does not appear 
that the public credit of its nation was injured by it. fa Se i, 


-On conumitting the Memorial of the Quakers on 
a nS ee a ~“Hobbe or Rurrksznratives, Marck, 1790. 

«Mae TUCKER said, he-eonceéivéd’tlie memorialto: be so glaring’ an 
interference with the Constitution, that he had hoped the house would 
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not have given so much countenance to a request so-improper. in itself. 
He was sorry that the society had. discovered so little prudence ‘in’ their 
memorial, as to wish that Congress should intermeddle in the internal reg- 
ulations of the particular states. He hoped. the ‘petition: would not: be 
committed, as it would operate directly against the interest of: those it 
was designed to benefit. This is a business that may be attended with 
the most serious consequences; it may end in a subversion ofthe goveri- 
ment, being a direct attack-on the rights and -property of the: Southern 
States. He then inquired what satisfaction was to be made to the pro- 
prietors of slaves. He believed it was not in the power of the states: to 
make. indemnification for the loss that would attend emancipation. “He 
reprobated the interposition of the society, and denied that they possessed 


any more humanity than other denominations. Bod 

Mr. GERRY replied to Mr. Tucker, and desired the gentleman to point 
out any part of the memorial which proposed that the legislature ‘should 
infringe on the Constitution. For his part, he heard-nothing ‘read «that 
had such a tendency. Its only object was, that Congress should exert 
their constitutional authority to abate the horrors of slavery’so far as they 
could.. He hoped the petition: would be committed. Indeed, he consid- 
ered that all altercation on the subject of commitment was at an end, as 
the house shad essentially determined that it should be committed. 

Mr. BURKE reprobated the commitment, as subversive of the~Consti- 
tution, as sounding an alarm, and blowing the trampet of sedition in the 
Southern States. He should oppose the business totally; and if chosen 
on.the committee, he should decline serving. ‘ 

Mr. SCOTT was in favor of the commitment. ATES 

Mr. JACKSON was opposed to it, and painted in strong: colors: the 
alarming consequences to be apprehended from taking up the business;— 
revolt, insurrection, and devastation, — and concluded by an observation 
similar to Mr. Burke’s. fe Tb eet teas 

Mr. SHERMAN could see no difficulty in committing the memorial; 
the committee may bring in such a report as may prove satisfactory: to 
gentlemen on all sides. 

Mr. BALDWIN referred to the principles of accommodation which pre- 
vailed at the time of forming the government. Those mutual concessions 
which then took place gave us a Constitution which was to: insure the 
peace and the equal rights and properties of the various states; .and’:to 
prevent all infraction of the rights in this particular instance, they preclu- 
ded themselves, by an express stipulation, from all interposition’ in the 
slave trade. Congress are not called upon to declare their sentiments 
upon this occasion; they cannot constitutionally interfere. in the business. 
He deprecated the consequences of such a measure in-very. forcible terms, 
and hoped the house would proceed no farther in the investigation of the 
subject. ; paar 

Mr. SMITH, (of South Carolina,) recurring to the memorial, observed, 
that Congress could not constitutionally interfere in the business, upon 
the prayer of the memorialists, as that went to an entire abolition’ of 
slavery; it could not, therefore, with propriety, be referred to a com- 
mittee: fa eee. 

In the Southern States, difficulties on this account had-arisen in-respect 
to the ratification of the Constitution ; and, except their apprehensions-on 
this head had been dissipated by their property being secured and-guaran- 
tied to them by the Constitution itself, they never could have adopted it. 
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He then depicted. the miseries that would result from the interference of 
Congress. in the southern.governments. He asserted, as his opinion, that 
if there were no.slaves. inthe Southern States, they would be entirely 
Gepopulated; from the nature of the country, it could not be cultivated 
without them. Their proprietors are persons.of as much humanity as the 
inhabitants of any part of the continent: they are as conspicuous for their 
morals.as-any of their neighbors. ; eo pat 
. He then asserted that the Quakers are a society not known to the laws; 
that they stand id exactly the same situation with other religious societies. 
Their memorial relates to a matter in which they are no more interested 
than any other sect whatever; and it must therefore be considered in the 
light.of: advice; and is it customary to refer a piece of advice to a com- 
mittee? He then contrasted this memorial with one which might be 
presented from the sect called Shaking Quakers, whose priaciples. and 
practices are represented in a very exceptionable point of light; and. asked 
whether Congress would pay any aftention to such a memorial. He 
hoped the memorial would not be committed. 

Mr. PAGE was in favor of the commitment. He hoped. that the 
benevolent designs of the respectable memorialists would not be frustrated 
at the threshold, so far as to preclude a fair discussion of the prayer of 
their memorial. He observed that they do not apply for a total abolition 
of slavery:: They.only request that.such measures may be taken, consist- 
ent with the Constitution, as may finally issue in the total abolition of the 
slave trade... He could not conceive that the apprehensions entertained by 
the gentlemen from Georgia and South Carolina were well founded, as 
they respected the proposed interference of Congress. fh nie, 2 

- Mr. MADISON observed, that, it was his opinion, yesterday, that the 
best way to proceed in the business was to commit the memorial,. without 
any debate.on the subject. From what has taken place, he-was more con- 
vinced of the propriety of the idea; but, as the business has engaged the 
attention of many members, and much. has been said by gentlemen, he 
would .offer a: few observations for the consideration of the house... He 
then entered. into a critical review of the circumstances. respecting the 
doption of. the Constitution; the ideas upon the limitation of the powers 
‘of, Congress to: interfere in the regulation of the commerce in slaves,-and 


5 
\ 


the house. ee our nar, 
-. Mr. GERRY. entered. into a justification of the interference of Con- 


whether it.can be suppesed.that Congress has:no power to prevent such 
transactions. as far as ‘possible... : He. then referred to the Constitution, and 
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pointed out the restrictions laid on the general _government-respecting the 
importation of slaves. It is not, he presumed, in. the.contemplation of any 
gentleman in this house.to violate that part of the Constitution; but 
we have a. right to regulate this business: js as~clear-as: that-we ‘have 
rights whatever; nor has the contrary: been shown by-any: person: 
spoken. on the occasion. . Congress. can,. agreeably -to the «Constitution; 
lay a duty of ten-dollars ahead on slaves: they may do this immediately. 
He made a calculation of*the value of the slaves ‘in the ‘Southern: States. 
He.supposed they might :-be worth about ten million of -dollars...:. Congress 
havea right, if-they see proper to make a:proposal to the Southern States, 
to purchase the whole of them; and. their resources-in the western coun- 
try may furnish them with means. He did not mean to suggest a measure 
of this kind: he only instanced these particulars to show that Congress 
certainly havea right to intermeddle in this. business... He thought that 
no objections had been offered of any force to prevent the co nuNne of 
the memorial. 

Mr. BOUDINOT was in favor of the commitment, “enlarged: onthe 
idea suggested by Mr. Gerry, and observed that the memorial contained 
only a request that Congress would interfere their nnttioxity in’ the 
cause of humanity and mercy. 

Mr.GERRY and Mr. STONE severally spoke again on. the ‘eubjeck 
The-latter ‘gentleman, in opposition to the commitment, ‘said, that this . 
memorial was a thing of course; for there never wasa society of any cons 
siderable extent which did not interfere with the concerns of other people: 
and this interference has at onetime or other deluged the world with blood: 
On this principle he was opposed to the commitment. a 

Mr. TUCKER moved to modify the first paragraph by striking” ‘ou 
the words after the word epinion, and to insert the following’s<¢ 
several memorials proposed to the consideration of this house*a subjet 
which its interference would be unconstitutional, and even its deliberations 
highly i injurious to some of the states of the Union.” 

Mr. JACKSON rose, and observed, that he had been silent on the aot 
ject of the reports coming before the committee, because he wished the 
principles of the resolutions to be examined fairly, and to be decided.on 
their true grounds. He was against the propositions generally, and would 
examine the policy, the justice, , and use of them ; and he hoped, if he could 
make them appear in the same light to others as they.did to’ him. by fair 
argument, that the gentlemen in ‘opposition were not so determined’ in their 
opinions. as not to give up their present sentiments. 

With respect to ‘the policy of the measure, —the situation. of the slaves 
here, their situation. in their native states, ’and the disposal: of them* in 
case of emancipation,should be considered. That: slavery..was-an: evil 
habit he did not mean to controvert ; but that habit was already established, 
and there were peculiar situations in countries which rendered. that “habit 
necessary. Such situations the states of South Carolina and.Georgiawere 
in: large tracts of the most fertile lands on the continent remained <uncel- 
tivated for.the want. of population. It was’ frequently. advanced: on: the 
floor of Congress how unhealthy those climates were;.and how impossible. 
it was for northern constitutions to exist there. What, he asked; is ing 
done with this uncultivated territory ? 2 Is-it-to remain ‘a waste? : 
rice trade to:be banished from our coasts? Are Congress. willin 
prive themselves of the revenue arising from that ate and whi 
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increasing;:.and:to -throw this. great’ advantage. into the hands of other 
:,4uet wsexamine the. use or the benefit of the resolutions.contained in:the 
sporti: E-call:apon- gentlemen to give. me.one single instance in which 
hey: can-be of service. ..They are of no use to Congress. The powers of 
that-body. are already defined,-and those powers cannot be amended, con- 
firmed, or-diminished, by ten thousand. resolutions. Is not the first prop- 
osition of the report fully contained in the Constitution ? - Is not that the 
guide.and rule of this legislature? A- multiplicity of laws is reprobated in 
any society, and tends but to.confound and to perplex. How strange would 
‘a.taw appear which was to confirm a law! and how much more strange 
woust:it appear for this body to pass resolutions to confirm the Constitution 
wander which they sit! . This is the case with others of the resolutions. ~.: 
.evA- gentleman from Maryland (Mr. STONE) very properly observed that 
the.Union had received the different states with all their ill habits about 
them. This was one of these habits established Jong before the Constita- 
tion, and-could not now be remedied. He begged Congress.to reflect on 
the number. on the continent who were opposed to this Constitution, and 
ou the number which yet remained in the Southern States. The violation 
of this compact they would seize on with avidity; they would make. a 
handle-of it. to cover their .designs.against-the government ; and many-good 
federalists, who-would be injured by the measure, would be induced to join 
Shem::. His heart: was truly. federal, and it had always been so, and he 
wished those designs frustrated... He ‘begged Congress to beware, before 
theyiwent-too far: He -called-on them to.attend to. the--interest of two 
whole ‘states, as-well as to’ the memorials. of a:society of Quakers, who 
‘Game. forward to blow the trumpet of sedition, and to destroy’ that: Consti- 
tution which they had not in the least contributed by personal: service. or 
supply to.establish.. = 
He seconded Mr. Tucker's motion. ce 
..Mr. SMITH (of South Carolina) said, the gentleman from Massachusetts 
4{Mr. GERRY) :had declared that. it was the opinion of the select commit- 
tee, of. which he was.a member, that the memorial from the Pennsylvania 
squired Congress: to: violate the: Constitution. It was not. Jess 
0 ig to:see Vr. Franklin taking.the lead in a business which looks 
‘so-much dike a-persecution of: the southern inhabitants, when. he recol- 
lected:the parable he had written-some time ago, with a view of showing 
¢he impropriety. of one set of men persecuting others: for .a- difference. of 
opinion; The parable. was to this effect :.‘‘ An old-traveller, hungry and 

" aveary, applied to the patriarch Abraham: for a night’s lodging... In con- 
versation, Abraham discovered that the stranger differed with him: on re- 
_ligious points, and turned. him out:of doors. -In.the night, God appeared 
unto. Abraham, and -said,: Where isthe stranger? . Abraham answered, I 
fo’ at he did not worship the true God, -and 60] turned: him out of doors. 
he. Almighty thus rebuked the patriarch : Have.1 borne with him. three- 
sscore.and.ten years;.and couldst thou not bear with him one night 1" . Has 


axot-theAlmighty,.said.Mr. Smith, borne with:nas for.more than threescore 
years:and -ten.2...He:bas. even .made.cur. conntry. opulent, and. shed the 


blessings: of:affluen d_ prosperity: on our: land, notwithstanding all its 
alaves; and:saust.wé. now. be ruined on.account of the tender consciences 
-of-a few. sérupulous. individuals,: who differ: from.us.on this point? =... 
ivMr.. BOUDENOT agreed with . the general doctrines -of .Mr..:S., .but 
sould not. agree that the.clause.inthe, Constitution relating to the. want.of 
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power in Congress to prohibit the importation of such. persons: as’aniy of 
the states, now existing, shall think proper to. admit; prior to.the year'I808, 
and authorizing a tax or duty on such importation; not:.exceeding -ten 
dollars for each person, did not extend to negro slaves.’ Candor required 
that he should acknowledge that this was the express“design’ of the Coie 
stitution; and therefore Congress could not interfere in probibiting ‘the 
importation or promoting the emancipation of them prior. to that, period. 
Mr. Boudinot observed, that he was well informed that the’ tax or duty of 
ten dollars was provided, instead of the five percent. ad valorem; and was 
so expressly understood by all parties in the Convention; that, therefore, 
it was the interest and duty of Congress to impose this tax, or it. would 
not be doing justice to the states, or equalizing the duties throughout the 
Union. If this wag not done, merchants might bring their whole capitals 
into this branch of trade, and save paying any duties. whatever. Mr, 
Boudinot observed, that the gentleman had. overlooked ‘the-prophecy’of 
St. Peter, where he foretells that, among other damnable ‘heresies, 
‘through covetousness shal] they with feigned words:‘make:\merchandise 
of you.” : a fate he Be 


[Norr.-~In the first edition, p. 211, vol. iv., this head terminated, “ Memortal’re- 
jected”’—-a mistake, which the editor in the present edition corrects, by ‘stating that, 
with-other-petitions ofa similar object, it was committed toa select committee: ‘that 
committee made a report; the report was referred to a committee of the whole house, 
and discussed on four successive days: it was then reported to the house with amend- 
ments, and by the house ordered to be inscribed in its Journals, and then laid on’ the 
tuble.- *y areas 

That report, as amended in committee, is in the following words: “ The committee 
to. whom were referred sundry memorials from the people called Quakers, and. also..a 
memorial from the Pennsylvania Society for promoting the Abolition of Slavery, s1 
mit the following report, (as amended in committee of the whole 2) 
- “First. That the migration or importation of such persons, as any of the statés: iow 
ee shall think proper to admit, cannot be prohibited by Congress prior to. the:year 
1808. sain feats 

“Secondly. That Congress have no power to interfere in the emancipation of 
slaves, or in the treatment of them, within any of thé states; it remaining’ with the 
several states alone to provide any regulation therein which humanity and true poliey 
may. require. . . a ek 

“Thirdly. That Congress have authority to restrain the citizens of the United 
States from carrying on the African slave trade, for the purpose of supplying foreigners 
with slaves, and of providing, by proper regulations, for the humane treatment, during 
their passage, of slaves imported by. the said. citizens into the states ddmitting such 
importations. .. ; : : Paice § wage Ball iyi 

* Fourthly. That Congress have also authority to prohibit foreigners from fitting 
out vessels in any part of the United States for transporting persons.from Africa: to 
any foreign port.’’] EEE SOP EE 
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House or Representatives, February 2/179 
Mr. GILES. said he was disposed to consider the-plan: as containing 4 
principle not agreeable to the Constitution, and in ‘itself not: altogether 
expedient. 2 Spe 
To show its unconstitutionality,.he read the Ist section of the bill whit 
established the subscribers of the bank: into.a corporation, to do which; he 
conceived the Constitution had given Congress no power, » He réa 
clause in the Constitution. which -had been ‘adduced as sanctionin, 
exercise of’ stich. a ‘power: : -This clause. only respects, «he “said. 
necessary powers to ‘carry into effect. such as. were expressly-del 
that of forming corporations was not expressly granted. Hes 


412 National’ Bank: Mints. [ February’2, 


to the power of borrowing money, vested th Congress by the Constitution, 
‘’ rovetted the’idea that a bank was nécessary to carry it into execu- 
ight,:he ‘granted, eonduce to a greater facility i in - exercising 
but that it was expedient ‘or necessary he- denied, either to 

‘or establish the government. ~~ 

“Ff Congress, 'in this ‘instance, he observed, sreieicd the | power of erect- 
ing corporations, it was ‘nowhere limited, and they might, if they thought 
fit, extend-it'to every object, and, in consequence thereof, monopolies of 
the Bast ‘and West India trade be established ; and this would place us, Ke 
said, in thé'precise situation of a nation without a free constitution. 

“He referred to the clause in the Constitution which prohibits Congress 
from: ‘giving a preference to one part of the United Stutea over another. 
Tias he considered, together with bis other objections, fully sufficient to 
justify a rejection of the plan. 

--He.then ‘offered some observations relative to the expediency ‘of the 
measure. If itis problematical only, whether the establishment of this 
national bank is agreeable to the Constitution, this ought to be, he thought, 
sufficient to ‘prevent an adoption of the system, He showed the conse- 
quences which will result from 2 doubt of the legality of'the measure. ‘He 
noticed the objection which had been originally made by the people to the 
Coustitut in; andthe pains which weré taken to obviate their fears and 
° Phe adoption ‘of this plan, he said, ‘would realize many 
able anticipations. © He denied. the. necessity. of a hank for 

of government. © “The only object, as the: subject strack 
‘to'raise ‘stock ; ‘but ‘it was ‘cértainly ot‘ expedient, he 
inde ‘the flame of discontent; and rouse the. fears and Jealousies 
of the péople, in many states, to raise stock: 
"He took notice of some observations which had fallen from a gentleman 
from Connecticut, respecting incidental powers, and denied that Congress 
_ possessed those powers. The general government, he said, was not a con- 
solidated government, but a federal government, possessed ‘of such powers 
as the states ‘or the people had ‘expressly delegated ; but to support these 
owers, ceded to Congress, was to make it, not a federal, not 
‘consolidated government, but a despotic one. “If this 
inplated, the people would be ‘alarmed, they would be justly 
atid he ‘hoped they would-be alarmed. - 
INING observed, that he had endeavored to give the subject’ ‘a 
ispassionate consideration ;. -and,’ ‘so ‘far ‘frony thinking the 
ee contrary to the Constitution, he considered it ‘perfectly consonant 
HR oes 

“He adtertéd to the principles, design, and.’ operations of the bank sys- 
tems.” “Their usefulness he deduced from the experience of those coun- 
ies whith’ had: been’ the longest in’ the’use of those institutions. The 
itutionality of the measure he urged from a fair construction of those 
expressly delegated, and from a necessaty implication ; for he in- 


pot 
ibe that. the Constitution v was & a dead Fetter, if saphed powers: were sata 
to 


: : t all thé banking syeeeins, bat did not 
approve viversunides vonsidévitien . 

Dy hé--yenetal: ‘view Of ‘banks, ‘he- ‘recapitulated’ the several advan? 
tages ‘which. may’ be'derived from: then -T 


NA night. be* raised: for a time, bi 
“gitded® to diininish the: quantity 
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articles received: in lieu of-a portion of: them, which-was. banished ;i¢ 
ferred no substantial benefit on the SountT ya He dwelt : on: the:-¢n 
at banks are subject to. 
Tobe essentially: useful in so. extensive. a country, banks; 
fixed-in different:parts of the United: States ;- and. in: this 
banks of: the several states, he-said, could be.employec 
tage: than. if any other banking system.was substituted: Cire 
in Great Britain, he observed, requiréd.that there shouldbe one 
the object there is to concentrate the wealth: of. the: country-4o. 
the interest-of. their public.debt is all. paid: in-one place, ... Here 9:di 
ence in circumstances called for another kind of policy: h 
is paid in all the different states. ; 3 
He then expressly denied: the. power of Congress to ‘eatabli 
: And this, he said, was-not a novel opinion ;. he. had -long.-enti 
All power, he. said, ‘had its limits; those of .the general gover: 
ceded from. the mass. of. general. power - inherent: in .the. péaple} 
. consequently -confinéd. within the bounds: ‘fixed. by their . ac 
’ The Constitution:-was this act ; and-to warrant Congress:i exe 
. power, the grant of it should: be pointed out in that instrume: 
said, had nof-been done; he presumed it could not be done:: 
dito ‘construe the. Constitution, such construction: only: was:adm 
"as it -catefully preserved entire the idea on which ‘that Constitutio 
” founded:: : 
-He adverted to the disuse in ‘the Consatadon Whiels iad Hee adduced: 
as:conveying this power of incorporation. He said-he could not. find. ait: 
in ‘that of laying taxes. He presumed it. was impossible to deduce: it-fr 
the power given to: Congress to provide for the genera]: welfar 
admitted ‘that: the right exists there, every guard set.to.the. powe 
Constitution is. broken down, and the limitations become nugator} 
_The-present Congress, it was said, had all the powers-of the: 
federation, and-more. Under the old government a bank -had been¢sti 
lished ; cand thence it. was deduced that the. present legislature had:indubix- 
tably- that power.: The exigencies of government weresuch, he answered, 
underthe old Confederation, as to. justify almost any infraction of parch-. 
ment tights; bat the old Congress were conscious they had not every, 
power ‘necessary: for: the: completes. establishment ' of -a bank,: andre 
mended: to the individual states. to make: sundi y regulations: for:the? 
plete establishment ofthe institution..." 
To: exercise the power included ii .the bill-was. an infringer 
rights: of the several states; for they could establish: banks’ ‘within™th 
respective jurisdictions, and prohibit the establishment. of sory Shea 
law existed in one of the states prohibitory. of cash notes | 
ble-on demand. The power of making. such a: law. coul 
suined; be denied: to the states; and: if. this.was'granted, and.isu 
were ‘in Lgice it. -eertainly would effectually. exclude; the. blish 
of. a. banks. ‘ 
This power of establishing. a bank. had. been, hie’ said, -deduve 
the right, granted:in’ the. Constitution, : of. borrowing: money'5::bu 
conceived, was not <a: bill to borrow: money.: At. was: ci 
‘thi 


those: people: ‘to: lend, :: -who:ate. willing, : but “no 
that “they have a: “right to: - sompel those. ta: Je 
not willing. - 
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.: He adverted to that clause inthe Constitution which empowers Congress 
to pass-all the laws necessary to ‘carry its powers into execution, and, ob- 
serving on the diffusive and-ductile interpretation of these words, and the 
boundless latitude of construction given them by the friends of the bank, 
-gaid that, by their construction, every possible power might be exercised, 

The government would then be paramount in all public cases: charters, 
incorporations, and monopolies, might be given, and every limitation effect- 
ually swept away, and could supersede the establishment of every bank in 
the several states. The doctrine of implication, he warned the friends to 
this system, was a dangerous one, which, multiplied and combined in the 
manner some gentlemen appeared to contemplate, would form a chain 
reaching every object of legislation of the United States. This power to 
incorporate, he contended, was of primary importance, and could by no 
means be viewed asa subaltern, and therefore ought to be laid down in 
the Constitution, to warrant Congress in the exercise of it, and ought not 
to be considered as resulting from any other. power. 

Incorporation, he said, is important as the power of naturalization; and 
Congress, he presumed, would not exercise the power of naturalizing a 
foreigner, unless expressly authorized by the Constitution. He read a 
sentence ‘in the bill respecting the power. of making such regulations as 
were not contrary to law. What law? Was it the law of the United 
States? There were so few,. that this allowed a very considerable lati- 
tude to the power of making regulations, and more than any member, 
he conceived, would wish to grant. .Were the laws of the individual 
states contemplated by this provision?» Then:it would be:in the power of 
the separate states. to defeat an institution of the Union.. He. asked’ by 
what authority Congress empowered a corporation to possess real estate. 
He reprobated this idea. -T'o establish this bank was, he said, establishing 
a monopoly guarantied in such a manner that no similar privilege could 
be granted to any other number of persons whatever. He denied the 
necessity of instituting a bank at the present time. The Constitution 
ought net to be violated without urgent necessity indeed. ‘There were 
banks, «im.several-of the states, from which some advantages could be 
derived ‘which could not be gained from an institution on the plan pro- 
posed. eon ee 4 . 
‘In-confirmation of his. sentiments, he adduced certain passages. from 
speeches made in several of the state conventions by those in favor of 
adopting the Constitution. These passages were fully in favor of this idea 
~~that the general government could not exceed the expressly-delegated 
powers; . In confirmation also. of this sentiment, he adduced the amend- 
ments proposed by Congress to the Constitution. : 
He urged, from a variety of considerations, the postponement of the 
buisness to the next. session of Congress. ; 

Mr. AMES.. For his own part, he never doubted the constitutionality 
ofthe plan; and if the public sense was to be. regarded.on the occasion, 
their approbation of the measures taken by the old Confederation, respect- 
mg the Bank of North’ America; and their total silence. on the constitu- 
tionality.of the plan before Congress at this day, were to him sufficient 
proofs. of their opinions on the subject. 

_. Phe:first-question that: occurred-on this ‘subjeét was, whether. the. powers 
of the house ‘were confined to those expressly granted by the letter. of the 
Constitution, or whether the doctrine of implication. was safe .ground to 
“proceed: upon. If the letter-of the Constitution was to. be: adhered to, 


ould be:.so. Jiberally construed as to effect. the -public good.:+.F 
as been. said, was-taking too great a latitude; but -certainly.to pr 
:the ends of government was the end of its existence ;.and- by. the ties-of 
-eonscience, each member was:bound to exercise every: lawful power which 
‘gould have a-tendency to promote the general.welfare..::It-had.been:sgid 
that the. doctrine of implication was dangerous, .and woul 
“people. He thought it would not, unless the alarm was founded 
-Suppose; he:said, the power: of.-raising armies was not express! 
o. the .general-government ;: would it be inferred: from::hen 
power. of declaring: war, without the means of carrying.it--on,: 
ceded to. them?. Would it be said. that the blood :of -fellow-citizen 

-vengeance, though their lives-and property called for-protection 
om: the ‘hand of: government? ‘Would it be said that they.had ::not;.a: 
nstitutional right ta: be protected? .Would it be urged: that thé:Con- 
»stitution, by not expressly granting to the general government. the:power. 
of levying armies, had put it out of their power .to ‘protect: its citizens? 


: This, he conceived, would be a very dangerous doctrine. -:: ©... 
. ::.Suppose the power of borrowing money had not been express! 
.the federal.  iileaeone ; would it not,. in-emergencies;:be. infern mh. 

- (the nature of the general powers granted: to it? Suppose. the::power-to 
Jend bad not been mentioned, and a surplus of -reveriue in the :publit:eot 
' fers; should it-not be distributed among. the people, but locked-up:and 
-suffered to remain unproductive in the treasury?. He imagined not. «:.Sup- 
-pose the: question of redeeming the prisoners in captivity at Algiers. was: 
before the house; would it be urged that nothing could be done: in their 
favor by the general government, because no power was specially granted? 
‘No. . Every.person, he conceived, that felt as.a. man, would -not-think: bis 
hands tied when they were to be extended.to. the relief of suffering fellow- 
citizens: . The power of buying certificates was not:particularly mentioned 
in the:Constitution ; yet:it-had been exercised. by thé.genéral goverament, 
“-and.was inferred from that of paying the public debt, and from the réason: 
of: the case.. The power:of establishing banks, he conceived; could 
deduced from the same source — from their utility in the ordinary « 

_ tions of government, and their indispensable necessity in cases: of; fz 
emergencies... It was. said: that. the state -banks would serve all:thesespur- 
poses; but why. deprive: the general government,-he asked, 0 é 
of-selfdefencet 0 mh gE Bo 

- Mr. Ames proceeded to prove: that the power of incorporating th 
scribers to. the bank could be-deduced from that.clause. in the Const 

. which:had been termed the sweeping: clause,:: Unless a reasonab! 
of ‘constructionof this. part-of the .Constitution{was,-allowed;: 
see: upon what authority several -acts.of:-Congress..would..re: 
did the.general-government.draw the authority they-had 
western territory2.-.. That authority, he, answered;,mustof peeaseay: 
to Congress: it could not rest with the individual states. 
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-_¢{Plie-power.here was.derived:- bi implication, and-was deduced from the. 
reasotand. necessity of the: case;:and the pawer contended: for in the pres-.. 
ent:case. might, forthe same Teasons, be-exercised, and was drawn from: 
the-sariie-source, The government of the western territory was a species: 
of:corporation-—~a-.corporation in .its nature the most important; and: 
would it- be said that Congress had acted. unconstitutionally: when they. 

established it?. And would the territory be left under. the control of the 

individual states.?. He presumed not. et 


«By the Constitution, a power of regulating trade was specially given to.’ 
Congress ; .and-under this.clause they had established regulations affecting 
ships, seamen, lighthouses, &c. By. parity. of reasoning, he conceived 
that,.as the power of collecting taxes was specified among the rights granted. 
by-the Conatitution. to Congress; they undoubtedly were entitled to make 
regulations affecting the instruments. by means of which those taxes were 
tobe collected. - os £6 gee = ES 

Some opposition to the system arose from the idea that it was an in- 
fringement-on the rights of the individual states, This objection he an- 
swered. -It could ‘not be denied, he said, that Congress had-the right te. 
exercise complete and: exclusive jurisdiction over the district.of ten miles: 
square, ceded for the seat of permanent residence, and over such spots as 
were;.ceded: for the establishment of lighthouses,-6zc. In. these. places, - 
then;;it must.be. granted: that Congress :had authority to-establish-a bank:. 
Tf: this:was. allowed, (and: he-could not. see how it.could:be:denied,) then: 
the:.question::-became.a question of place, and not: of principle: .-He.ad« 
verted-to:the preamble of the Constitution, which declares that-it-is estab-: 
lished forthe general - welfare of:the Union. .This vested Congress.with - 
the: authority over all objects of national concern, or of: a general. nature. 
A-national bank undoubtedly came under this idea; end though not spé- 
cially mentioned, yet the general design and tendency of the Constitution 

oved more evidently the constitutionality of the system, than its silence 
in-this particular could be construed to express the contrary. He deduced. 
the.:power also from those clauses in the Constitution which authorize: . 
Congress;to lay-and collect taxes. This, he said, could not be. done from.. 
o 


menty:and::éucli‘ad could be éxercised by the states,.should. be considered 
as belonging to the : 

he: said;: could-not: 
but in: 


cm granted by the-Contation 
them. + Bat. in-eases: “where .¢here:was- 
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‘doubt as‘to its meaning. and intention, “6. thought: “itchis daty.te.coninidlt 
is conscience and judgment to solve ‘them; and. even if sdoubts:didsetifk.: 
main. on-two different interpretations oft i he woul co i 
at the-least involved in doubt. ~~ - 
iMr. SEDGWICK . ‘expressed, his: surprise: at the brian ni 
¢onstitutionality of the bill.. : 
2A gentleman. from. Virginia (Mr: Madison) had tadeen sOme:pains, 
convince the house that he had uniformly been opposed: to: seeing the: 
eral government exercise: the..power: of establishing banks: .He: 
wish to dispute with the honorable member the merit ‘of: consistent 
only. begged leave to remark that:the same gentleman had not:always-been 
averse to the exercise of power-by implication. - Witness the-proceeding 
on the propriety of. vesting: the. President of: the United -States:withth 
authority of removing: officers, But -in this case, he was. willing alee: 
up the question. sey ‘on its own merits,: without referen t 
opinions. : 
- In the- -preselit: Case, . ie ecaieived the: detetiitnation a -Of the: .q 
youl ‘in “a. great ‘Wessure, on: ‘the meaning. of the. wo ds: Coessar 


Pr “MADISON. Phase two- ‘anda had bees by ome, taken: 
very limited: sense; arid‘were: thought only to extend ‘to’ the: pas ng: of suoh: 
laws as. were: Andispensably: mnécessary to the very. existence: of 
‘ment. He: was disposed to think that a’ more liberal” constriction should: - 
be put on them, — indeed, ‘the conduct of the legislature had-allowed them: 
a fuller meaning,— for very few acts of the legislature could “be proved: 
essentially necessary ‘to the absolute existence of government... Hi, 
the words: understood so -as to permit the adoption: of ‘measure: 
calculated to. attain the .ends of goreainent: ‘and. ibaa th 
quantum of public utility... 

In the. Constitution, the great ends of. government: were ‘partic 
ehumerated.;. but. all the means were not; nor could. they*all.:be; 
out, without making: the Constitution a complete code-of. laws::. som 
cretionary power,. and reasonable latitude, must be left-to the judgment:of | 
the legislature. The Constitution, -he said, had: given:power to Congress. 
to lay and: collect taxes:; but .the quantum, nature, ‘means of.-collecting; 
&c:;. were of: necessity lef. to the honest: ‘and: sober-discretion of ge 
lature. 

Tt. anihoxizad Congress to bora money }: but: 
and ‘ia: what manner, it had not ventured ‘to determme 
secondary importance were also left to the wisdom of: é-lég 
thore important powers are specially granted ;. but: the ‘choice: 
known-and: useful means-of: carrying the power intoeffect;:iscief 
decision of the legislature. “He enumerated some-other-powe 
specified: in the-Constitution as- belonging to Congress; and: 
means:of executidn. are. not: mentioned; -and concluded ‘th 
argument by-observing:-that, if the bank which it was: proposed: 
bythe bill before the: house could. be proven ‘necessary and. proper: 
into execution any one of the powers given to-Congress by: the Oona 
tion, this:would-at. once-determine the constitationality- of the measu 

“He would: not, he ‘said, dwell: ‘any. longeron' the constitutionalit 
plan. under consideration, but would only ‘observe: that no: power: 

di: otigress, -if':the -letter: of the: Constitution « 
, and: no" latitude-of:: ‘construction mlewehrane all: 
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might be easonably Spt: ‘from an: efficient: SONeEAMED: entirely frus. 


M LAWRENCE. The: peiaciples of the government, and ends: of 
‘anstitation, he remarked; were expressed in its preamble. . It. is 
established: for: the common:: ‘defence . and. general welfare. : The body? ‘of 
.that-instrument contained: provisions the best adapted to the intention of. 
those principles and attainment of those ends... To. these ends, principles, 
‘and. provisions, Congress was to have, he conceived, ‘a constant eye; and. 
then, by the sweeping clause, they. were vested with the powers to oer 
the ends-into.execution, 
Mr. JACKSON...-From the power given the general government of 
making. all-necessary. laws concerning the property of the United States, .a 
rightte.establish a. national bank had been deduced; and it was asked. i. 
bank ‘notes-were not property. He said they were a property of a peculiar 
nature, ‘They were not property as well as an ox or an ass; 80 they could 
not be taxed. 
. It-had been .asked whether Congress could: not establish a bank within 
the ten.miles square, granted to the general government for the permanent 
regidence of the federal legislature. Congress could not, because. they 
-had:no-authority:to force the circulation of this paper beyond the limits 
of the.ten miles... The-fiscal. administration of the Union was said to be 
vested..in::Cangress, - But this. did not authorize their adoption of. any 
fieasnres:théy:. should think fit.for the regulation: of the finances. . ‘The 
very. Constitution. which. granted these fiscal powers restricted them::by 
patticular-¢lauses ;- for: example, Congress: could not without control lay 
a.poll tax;:and: could not, in any. shape, impose duties on exports, yet 
they: were undoubtedly fiscal operations. 
Gentlemen, he said, had deduced this. power from various parts of: the 
Constitution. _ The preamble and context had been mentioned ; the clanse 
that provides for laying taxes had been particularly dwelt upon; but surely 
the bul before the house did neither lay an excise, direct a, or any other, 
a could,: therefore, ‘not come within the meaning of the.clause. 
by BOUDED But. gentlemen say that. the Constitution does not 
y Warrant the-establishuient of ‘such a corporation. “If, by expressly, 
meant, itis agreed that there are no express words ; and 
-thisiis; ‘ease..with inost of the powers. exercised by. Congress ;. for if the 
-doctrine.of'. necessary implication is rejected, he did not see what the: su- 
me legislature of the Union could do in that character ; if this. power 

t:clearly..given: in. the Constitution. by necessary implication, then: it 
7 econear pend. Proposed and: directed, while the common and a 


was: firmly of. opinion: ‘that. the national bank ¥ was s the neces- 
ithout. which.the end-could not be obtained. 

thought. that: the-friends of the -bill were. not. dwt to 
a esto. such -means- as. were necessary and. proper, but--had 
“extend heir.views: ‘to.those convenient and agreeable.’ Hf, in the plan 
before the:hopse,. he:said, a provision had been-made to:secure a certainty 
that:metey-gonld-he procured by the government. on loan: from.this bank, 
there would he nox ausibility he thought, .in.. urging. its- establishment 
by. a construct the-power.of borrowing money; But-the.bank could, 
and, whenever erest, certainly. would; refuse lending.to gov- 
ernment. -If.: this- case;.:was- Aledaced- by. implication; and 
wis exercised because it. was':theughh. see: ‘and: apropers it ‘aia ‘be 
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othe: ‘opinion of ‘a future Congress that. ménopolies;- in certain: ommes 
be neoful, and ¢ a pact woul: ithen Be: fa wee ie their-establish 


‘Mr: GERRY. The pecs on ‘different sides: 
wot - disagree with tespect té-the ‘meaning* “of ‘the term: 
posts, excises, &c., and of borrowing money, but of th 
‘end the*question is; What is the-general and popular nin 
#étm‘ Perhaps the answer tothe question will be-traly this +4 
eneral ‘and popular one, the word does not admit of. a definite 
“bat that this’ vaties according to the subject and circemmstanc 
respect to the subject, for instance; if the people, speaking of a. garrison’ 
Besieged by a superior force; and without provisions or a.-prospect of re- 
Mief, ‘should.-say it was under the necessity-of surrendering; they would 
‘ean a° physical necessity ; for. troops -cannot ‘subsist™:lon i 
isions. But if, speaking of a debtor, the people -should:s: 
ened by his: creditor, ’ ‘and thei reduced. to. the uecessi 
ebts, ‘they would ‘nteaty a legal; which: is-very. different 
i j-for although the-debtor, by refusing paymen 
oiild: be-allowed ‘sustenance; and the. necessi 


dé bé-said that“a cléent- is under the necessity of: giving to his ay 
ore than legal fees, the general and popular meaning of necessity would. 
in this: case be very different from that in the other cases, ..The-hecessity’ 
ouild'neither be physical nor legal, but artificial, or, if I may-be.allowéd- 
the expression, a long-robed necessity. The meaning of the word:!+sieces: 
sary” varies, also, according to circumstances :: for; although: ve 
‘have. power to levy and collect taxes, duties, &c. ;:to borrow:a 
to determine the time, quantum, mode, and every-regulation, nex 
proper for supplying the treasury,— yet.the people: would appk 
' Ineaning: to the'word «necessary under different - circumstance: 
“stance, without :a sufficiency of precious metals for a medium, lawa:éreate _ 
- ing an-artificial medium would be generally thought necessary’ for carry 
ing: into effect the power to-levy and collect taxes; but: if there was2a. 
sufficiency of such metals, those laws would ‘not generally.-be- ‘thought 
necessary. Again, if specie was scarce, and the credit:ef the. government: 
‘Jow; ‘collateral: measures would be by the - people- thoug neces : 
obtaining public loans; but not: so if the case-was-reverse 
of the states should be invaded and overrun: 
thought ‘necéssary to levy-on the rest- heavy taxe: He 
short period, and to take-stock, grain, and: other- wie 
zens;. without . their-consent,. for common defence ; -but in‘ 
and safety such rieasures would be generally: ‘suppose F -anneoe 
stances may be multiplied ‘in other respects, but it 1s:conces 
‘are ‘sufficient to ‘show that the popular: and :general’ meaning 
“necessary *’ varies according to the subject ‘and: 

“Phe Constitution, in: the present: case; is* the great. law. 
whi are themselves’ the sovereign legislature ; andthe preamble 
words ==" We, the people: of the United. States, inorder: to for: 
perfect ‘uniori; ‘establish. justice, insure domestic: tranquillity, 
‘the common'c deferi¢e; ‘promote’ the general: welfare, ‘and-secure:th 
of. liberty:'to urselves:and ot posterity; do: ordain and estab: 
StECRLON: for: the: United: States of Ametica:” ee 
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These-are the great objects for which the Constitution was established ; 
and in administering it, we should always keep them in view. And-here 
it is remarkable, that, although common defence and general welfare are 
held up, in°the preamble, amongst the primary objects of attention, they 
are again. mentioned. in the 8th section of the Ist article, whereby we are 
enjoined, in-laying taxes, duties, &c., particularly to regard the common 
defence and general welfare. Indeed, common sense dictates the meag- 
ure ; for the security of our property, families, and liberties — of every thing 
dear to us depends on our ability to defend them. The means, there- 
fore, for attaining this object, we ought not to omit a year, a month, oy 
even a day, if we could avoid it; and we are never provided for defence 
uuless prepared for sudden emergencies. sh 

In. the present case, the gentlemen in the opposition generally, as. wel] 

asthe gentleman first up, from Virginia, give the whole clause by which 
Congress are authorized ‘to make all laws necessary and proper,” &c,, 
no meaning whatever; for they say the former Congress had the same 
power under the Confederation, without this clause, as the present Congress 
have with it. The “ Federalist” is quoted on this occasion; but, although 
the author of: it discovered great ingenuity, this part of his performance | 
consider as a political heresy. His doctrine, indeed, was calculated .to 
Jull the consciences of those who. differed in opinion with him at. that 
‘time; and, having accomplished his object, he is. probably desirous that.it 
may die withthe opposition itself. The rule in this case says, that. wheré 
the. words bear-no signification, we must. deviate.a little; and as this devi- 
ation cannot be made by giving the words less than no meaning, it must 
be made by a more liberal. construction than is given by gentlemen. in the 
opposition. -Thus their artillery is turned against themselves; for their 
own interpretation is an argument against itself. 

The last rule mentioned relates to the spirit and reason of the law; 
and the judge is of opinion “that the most universal and effectual way of 
discovering the true meaning of a law, when the words are dubious, is by 
considering the reason: and spirit of it—of the cause which moved the 
legislature. to enact it.” The causes. which produced the Constitution 
were.an imperfect union, want of public and private confidence, internal 
commotions, a defenceless community, neglect of the public welfare, and 
‘danger to our:liberties. These are known to be the causes, not only: by 
the preamble. of the Constitution, but also from our own knowledge.-of 
the history of the times which preceded the establishment of it... If-these 
weighty causes produced the Constitution, and it not only gives power. for 
removing.them, but also.authorizes Congress to make all laws necessary 
and: proper for carrying these powers. into effect, shall we listen to asser- 
tions, that. these-words have no meaning, and that the new Constitution 
has not more: energy than the old? . Shall we thus unnerve the govern- 
ment, leave:the.Union as it was under the Confederation, —defenceless 
against a banditti of Creek Indians, — and thus relinquish the protection 
of: its-citizens ? Or shall we, by a.candid and-liberal. construction of the 
powers expressed: in the Constitution, promote the great and important 
objects: thereof 1... Each: member. must determine. for himself. I -shall, 
without hesitation, choose the latter, and leave the. people and states to 
determine whether or-not I.am pursuing their true interest. If it is.in- 
quired where we -are.-to.draw the line of a liberal construction, I would 
also inquire, Whereis the Jine of restriction to be drawn? ee 

‘The interpretation of the Constitution, like the prerogative of .a sove- 


4 
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gn, may be abused ;-but from hence the. disabuse 
nferred. . In. the exercise -of prerogative, the min 
iis advice to his sovereign, and: the ‘members. of eit 
Jé to their constituents for their conduct in: constr 
‘We act at.our peril: if our ‘conduct is‘ directed ‘to att ie 
great objects of government, it. will bé approved, and not otherwi 
his: Cannot, operate as a ‘reason to’ “prevent our dischargin 
reposed i im us, 
Let us now. ‘compare: the’ different modes af 1 reaso 
and determine which is right — ‘for both cannot be.’ 
The gentleman from Virginia (Mr. Madison) has urged the. dang 
dency of a liberal construction; but which-is most dangerous," 
i a destructive interpretation 2 The Tiberty we ‘have 1 in. 
ng the Constitution, we conceive to be necessary, | ‘and i 
to be useful in attaining the’ objects of it; but .whil 
iberty, he grants to. himself a right to anivul part,’ 
jart, of the. Constitution. The same principle’ thai 
festruction of part, will: authorize the destruction of thé’ ‘wholé 
Constitution ; ‘and. if gentlemen .have’a right to make ‘sueh ty 
ight ‘to’miake others for enlarging the powers of the 
ndeed of amine a ka. area Thus, if we take” the g 


~The cites lies refetred us to the last article of the’ So aiestiba vi 
; Me to the Constitution by Congress, which provides that the powers no 
"delegated to Congress, or prohibited to the states, shall rest in th 
the people ; and the question is, What powers are deleg ited. 
- gentleman conceive that such only are delegated as are: 
30, he must admit that our whole code of laws are unconstituti 
he disavows, and yields to: the necessity of interpretation; y 
fair and candid application of established rules of cotistriaction to thé 
stitution, authorize, as has been shown, the measure under consideration. 
“The usage of Congress has also been referred to; and if we look: ‘at 
their acts under the existing Constitution, we shall find they aré generally * 
the result of ‘a liberal. construction. I. will :mention ‘but two. The’ 
. relates to. the establishment of the executive departments, and gives't 
President the power of removing officers. As the Constitutior 
on this subject, the power mentioned, by the gentleman’s ‘ow. 
is vested in’ the states or the people: He, however, contend 
assumption ‘of the power, and, when assumed, ‘urged. that 
_ vested in the: President, although, like the power of” appoints 
_ bya respectable. minority in both houses, conceived that it 
_ been vested in the President and Senate. . His rule of hor eu et: 


that this | power shall rest soldly 3 in: 
advocated this measure, and yet. appears 

. quences that. may result from a constr 
adinits of a national bank. But from whi 
to be apprelierided ? The only danger fre 
the exercise by Congress of a general power 
the dangers ‘resulting. { from’ the gentleman’s: interp 
36 cae 
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ent ; for what may we not apprehend from the precedent of having assumed — 
‘a power.on which the Constitution was silent, and from having annexed. 
‘it to the supreme executive? If we have this right in one instance, we 
may extend it to others, and make him a despot. 


Militia Bill. 
December 22, 1790." 

Mr. BLOODWORTH moved to strike out the words in the Ist sec. 
‘tion, “ except as herein exempted,”’ and to insert, in leu thereof, “ except 
such as shall be exempted by the legislatures of the particular states.” ~ 

Mr. SHERMAN wished the gentleman would consent to alter his 
motion, and let it be all between certain ages, and who are not exempted 
from militia duty by the respective states. 

Mr. MADISON said, the motion ought to go still farther, and exempt 
the judges of the federal courts ; because some states, having no militia 
laws, could not have exempted "them, and the propriety of exonerating 
them from militia duty was too apparent to need any arguments to 
prove it. 

Mr. SHERMAN thought the motion was simple as it stood, and would 
decide a question upon which the house seemed to be divided. It would 
afterwards be open for amendment, so far as to add the exemptions. 

Mr. MADISON said, if the gentleman would vary his motion, so as to 
embrace his idea, he would have no objection to the adoption of that part 
which was first moved. 

Mr, LIVERMORE declared, that he had sevéral objections. ‘The first 
was, that the expression in the motion was of a doubtful import. It could . 
not be readily ascertained, whether it had relation to the militia laws at 
this time existing in the several states, or to the existing and future laws, 
If it opens a door to future laws, it is impossible for us to foresee where 
it will end. It destroys that certainty which is necessary in a government 
of laws, and renders us incapable of judging of the propriety of our own 
act. Some ‘states may exempt all persons above thirty years of age; 
- some may exempt all mechanics; and others all husbandmen, or any 
»general description of persons; and this uncertainty will be productive of 
“inconceivable inconveniences. Hence it will be improper to adopt the 

amendment in the present form. 

Mr. SHERMAN observed. that most of the powers delegated to the 
government of the United States, by the Constitution, were altogether 
Gistinct from the loca] powers retained by the individual states, But in 
the case of the militia it was different. Both governments are combined 
in. the authority necessary to regulate that body. The national govern- 
ament is’ to provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the service 
-of the United States.. But, then, it is to be observed, that the states do, 
. Tespectively and expressly, reserve out of such power the. right of appoint- 
ing - officers, and the authority of training the militia; so that the concur- 
rence of. both governments is evidently necessary, in order to form and 
_ train them, Now, in governing the militia, the states have, at times 
other: than when: they aré in the actual service of the United ‘States, an 
indisputable, title to act. as. their discretion shall dictate. And here it 
was an allowable supposition, that the particular states would have the 
greatest. advantage of judging of the disposition of their. own. citizens, 
and who are the most proper characters to be exempted from their gov- 
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‘ernment. He admitted, however, that the general government had.(under 
that clause of the Constitution which gave the authority to: exercise: all 
powers necessary to carry the particularly enumerated powers into effect) 
a right to make exemptions of such officers of the government. whose 
duties were incompatible with those of militiamen. Every thing, besides 
this, he believed, was vested in the particular states; and-he-wouldiask 
the gentleman whether it was not.a desirable thing to-give satisfaction on 
these points; and whether they ought not-to avoid stretching the general 
power, which he had mentioned, beyond what was absolutely necessary.to 
answer the end designed. : eal ES , 

An accommodation (continues Mr. Sherman) on this point took place 
between the gentlemen, and the two motions were blended and. made into 
one; whereupon Mr. GILES rose and said, he had now greater objections 
to the motion than. before, and was well persuaded. that-if. the gentleman 
(Mr. Sherman) attended to its consequences, he would: find: that it:was 
not only extremely dissimilar in its principles, but tended to: overthrow the 


very doctrine laid down in the first proposition, which was. inte? to 
decide whether, under the division of the authority for forming and raising 
the. militia, the power of making exemptions remained in the staté-govern- 


ments, or-was granted by the Constitution to the government. of: the 
United. States... Now, in the compromised proposition, there appears to 
be a mixture’ of power; the first part seems to declare. that the. states 
ought to. make the exemptions; yet the subsequent. absolutely exercises it 
on the part of the United States. If, then, the power of exemption: be 
either ceded to the general government, or reserved to the state govern- 
ments, the amendment must fall to the ground. ee 
But this was not his only objection. He conceived: that;. whether: the 
power of exemption was in the state or federal government, there :was one 
description of men mentioned in the proposition..which. could ‘not be’ ‘exs 
empted or further privileged by the house. He alluded ‘to’ the ‘members 
of the legislature of the United States. The privilege of these: persons 
was taken.up and duly considered by the Convention, who then’ decided 
what privileges they were entitled to. It is under this clause, said he, that 
every thing necessary or proper to be done for members of Congress was 
done, ‘‘The senators and representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out-of the treasury:of 
the United States... They shall in all cases, except treason, felony, and 
breach of peace, be privileged from arrest during their attendance: at: the 
session of their respective houses, and in going to and returning from ‘the 
same; and for any speech or debate in either house, they shall: not. be 
questioned in any other place.” Now, if the Convention took up this sub- 
ject, (as it-is plain from the foregoing clause that they did,) it 1s reason- 
able to presume that they made a full declaration of all our privileges ; and 
it is improper to suppose that we are possessed of similar powers with, the 
Convention, and able to extend our own privileges. I conceive that every 
inconvenience which would attend the want of an exemption in the bill, is 
completely remedied by the Constitution ; and therefore it is impolitic to 
make a useless regulation. - 
Mr. WILLIAMSON. When -we-departed from: the straight dine: of 
duty marked out for us by the first principles of the social compact, we 
found ourselves involved in difficulty. The burden of militia duty lies 
equally upon all persons; and- when we contemplate a departure from this 
principle, by making exemptions, it. involves us in.our present embarrass- 
ment. I wish, therefore; that, before we proceed-any. farther in, consider- 


n.’*: When it: ‘speaks ‘of regulating the militia, was it fo 

iz, utming, ‘and distiplining, the: militia of ‘the several: ‘states; :that 

‘ese ought to proyide?. J think it-was not: thé militia of the nation, 
\ bat’ that: which existed in the several states. It is impossible the Con- 
Vefition-could have had-any thing else in.contemplation'; because the Con: 

stitution says that: ‘Congress shall: have the-power of such: ‘parts of them as. 

may be eapipyed i in-the service of the United States. If we are; then, 

govern ‘the. militia, it. must be such ‘men as the particular. states have 


DINOT.. With respect to the power of exempting. from mie 
believe little doubt will remain on the mind of any gentle- 
‘candid examination of the ‘Constitution, but that it is vested 
ress. ~ This, then, reduces the question to the doctrine of. expedi- - 
“Ts it more expedient that the general government should: 
thé’exemptions, or leave it to the state legislatures? For. my part, I think 
we ought to exercise the power ourselves 3 because I can. see-neither -ne- 
céssity, propriéty; nor. expediency, in “Teaving that to: be done by others 
which: we ourselves can do without inconvenience, 

M JACKSON; (a. gentleman of superior talents, who-.had ‘been. ‘oni 
ci mber of thé Federal Convention, in framing the general Constitu- 
whoris One ‘of the judges of ‘the Supreme Court of ‘the United 
likewise y:member.of the late Convention: of Pennsylvania ; 
th ‘his ‘assent to the present Constitution of 
hi hich declared that. persons::cons enitiously : seru- 
pul g arms shall. be exempted: from: per ilitia ‘duty, 
upon: the: condition: of their paying an equivalént:) Is not this a. declara- 
tion of the sense of the people of P Pennsylvania, that they, and they only, 
had the right to determine exemptions so far‘as relates to their own citi- 
gens? And it is observable that this Constitution has been framed whilst 
the federal government was in full operation. If this privilege belongs to 
the « vas they: have. declared. it does, why shall Congress attempt to 
: / first. by. undertaking. exemptions for them, and then 
of a'tax; which they contemplate to-receive’ into the state 
quivalent for such exemption ? Certainly such’ conduct 
alarm, and occasion ‘no inconsiderable degree. of: jealousy. 
mstances’ and: Sousideranons are’ Horeible arguments with me « 


ho’ are: ¢ nscientiously scrupulous of bearing’ armsy 

scription of men. :. They ought, in ‘his ‘opinion, 
by the stat legislatures. ‘As to the money accruing from. 
i uld.not coficeive that: ‘Congress’ was authorized- to 
‘United States by the militia bill; Hor’ was: ‘any’ such 


HEF 6 tution; 


se ‘possess 
“the power of appointing'the time ‘of choosing the: “ek 


ectors;-and ‘the time 
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when they should meet to give in their votes. He was in- favor..of, Gone, 
gress exercising this power, in order to guard against all intrigue; and, 
this, he conceived, was agreeable to the people ; for in-none of the : 
ventions was an amendment of this article ever moved for, 


On the Post-Office Bill. — On. a Motion to authorize the 
President to choose the Mail Route. wee 


House or REPRESENTATIVES, December 6, 1791 ee 
Mr. SEDGWICK. As to the constitutionality of this delegation, (of 
power to establish post-roads,) it was admitted by the committee them- 
selves, who brought in the bill; for, if the power was altogether indele- 
gable, no part of it could be delegated; and if a part of it could, he saw 
no reason why the whole could not. The 2d section was. as unconstitu- 
tional as the Ist; for it is there said, that ‘it shall be Jawful.for the post, 
master-general to establish such other roads, or post-roads, ‘as. to him may 
seem necessary.” Sed ee 
Congress, he.obseryed, are authorized not only to establish post-offi 
post-roads, but-also % borrow money. But is it understood that Cot ¥ 
are to go, in. a body, to borrow every sum that may be. requisite? Is it not 
rather. their. office to determine the principle on which the. business is.to 
be conducted, and then delegate the power of carrying their resolves in 
execution ? Pret 
Mr. GERRY observed, that, since the words of the Constitution ex-, 
pressly vested in Congress the power of establishing post-offices and post-_ 
roads, and since the establishing of post-roads cannot possibly mean. any. 
thing else but to point out what roads the post shall follow, the: proposed 
amendment cannot take effect without altering the Constitution... 
house could not transfer the power which the Constitution had vested in, 
them. Supposing even they could; still it must be allowed. that. they, 
assembled from every quarter of the Union, must collectively, possess 
more of that kind of information which the present subject required, than, 
could be obtained by any executive officer. If it was thought. necessary, 
in the present instance, to transfer the power from their. own to other, 
hands, with what degree of propriety could they be. said to have under- 
taken to.determine the ports of entry throughout the United States, since. 
the Constitution mentions nothing further on that subject than the power: 
of laying duties, imposts, and excises? According to the arguments now: 
advanced, the legislature might have contented themselves. with -simply. 
determining the amount of the duties and excises, and left-the rest tothe 
executive. But if such conduct would have been improper.in: that. in-; 
stance, much: more so would it appear in the present case; since, on the! 
one hand, there is no provision in Congress that should establish ports.of 
entry, whereas there is no other for the establishment of post-roads.. 
Mr. B. BOURNE was in favor of the amendment, which he thought 
both expedient and constitutional. In speaking of post-offices and. post-' 
roads, the Constitution, he. observed, speaks. in. general terms, as-it- does, 
of a. mint, excises, &c.. In-passing the excise law, the. house, not thinking 
themselves possessed of sufficient information, empowered. the President. 
to mark out the districts and surveys; and if they. hada right..to-delegate: 
such power to the executive, the further delegation of the power, of mark... 
ing out the roads for the conveyance of the mail. could hardly. ght 
dangerous. ‘The Constitution meant no more than. that Con 
“VOL. IV. = eee Los 
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exclusive: right-of:doing: that: by. themselves, or by any other 
mounts: ‘to: the: same ‘the business he thought much 
5 the Br ident, he the peepee 


“Post: Offices ‘end 1 Post:Roads. 
” House oF, ‘Rupnxsentatives,. January 3, i792." 


. Ona motion cof Mr. “FITZSIMONS, -to allow stage proprietors, who 
‘transport the mail, to carry passengers also, it was argued -—— 

. That. clause of the Constitution which empowers the federal government - 
to establish post-offices and post-roads, cannot (it was said) be understood 
: d farther than the conveyance of intelligence, which is the proper 
sutbject.of the post-office establishment: it gives no power to send men 
me baggage by post:' The state governments have always possessed the 
power of stopping or taxing. passengers. That power they have never 
given: up; and the-proposition uow made to wrest it from them might. be 
viewed as au-attempt to lay the state legislatures prostrate: at. the feet of: 
the: general porerament,: and: will give a shock : Wg every state in. the 
Dnion.  - 

If, by | the: construction of. that clause of the Constitution which 
ati s Congress’ to make-all laws necessary for. carrying into execu- 

werdl powers: vested in them, they:should establish the proposed 
Ons. forthe. conveyance of the rail, they-may. proceed: farther, and 
- post-roads “as. to.prevent. passengers--from. travelling on 
janis weights ‘shall be. carried -ow thosé roads, and. at 
seasons of the year; they may remove every thingthat stands in the 
ahayt may level buildings to:the. ground, under the pretence ‘of ma- 
king more convenient roads; they may abolish tolls and.turnpikes; they 
‘may;. where ‘an established ferry has been kept for a hundred years pastin 
the ‘most convenient place. for crossing a river, give the post-rider. authority. 
to setup anew one beside it, and ruin the old establishment; they may 
ay: that the person who. catries the mail shall participate in ever: eae 
) w exclusively enjoyed by any. man or body of men 
eason’ for these encroachments, that they are only necess: ry 
is to,carry the mail of the United. States: in short; the: in- 
1afr.Cannot devise any new. proposition. .so- strange ; and: incon- 
not'to be reducible within the pale of the. Constitution;: ‘by. such 
ode of construction. If this Were “ones: admitted; the io! 

uld: bi 


ent, to. -guide the 
or There. Lcd 


i (he- Sentinel). ppears 
id dif ‘the at db i Mee it is 
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directly. granted, nor (by any reasonable construction that he could. give) 
annexed to any other specified in the Constitution. pee a 


: / February 7, 1192... 
Mr. WILLIAMSON. | In the Constitution. of this government, there 
are two or three remarkable provisions which.seem to be.in point. - It is 
provided that direct taxes shall be apportioned among the several states ac- 
cording to their respective numbers. - It is also provided that * all duties, 
imposts, and excises, shall be uniform throughout: the United Statess.?’. 
and it is provided that no preference shall be given, by any regulation of 
commercial revenue, to the ports of one state over those of another. » The 
clear and obvious intention of the articles mentioned was, that Congress 
might not have the power of imposing unequal burdens— that it might 
not be in their power to gratify one part of the Union by oppressing another. 
It- appeared possible, and not. very improbable, that the time might come, 
when, by greater cohesion, by more unanimity, by more’ address, the rep- 
resentatives. of one part of the Union might attempt. to impose unequal: 
taxes, or. to relieve their constituents at the expense of the people D 
prevent the possibility of such a combination, the articles that I have men- 
tioned were inserted in the Constitution. wo eas PS 
I do not hazard much in saying that the present Constitution: had never 
been'wadopted without. those preliminary guards on the -Constitution. 
Establish the general. doctrine of bounties, and all the provisions Ihave 
- mentioned become useless. They vanish into air, ahd, like the. baseless 
fabric of a vision, leave not a trace behind. ‘The common defence.and 
general welfare, in the hands of a good politician, may supersede: every 
part of our Constitution, and leave us in the hands of time and chance. 
Manufactures in general are useful to the nation; they prescribe:the public 
good and general welfare. How many of them, are springing up in the 
Northern States! Let them be properly supported by bounties, and you 
will find no occasion for unequal taxes. The tax may be equal in the be- 
ginning ; it will be sufficiently unequal in the end. are 
The object of the bounty, and the amount of it, are equally to-be dis- 
regarded in the present case. We are simply to consider whether bounties 
may safely be given under the present Constitution. For myself, I would 
rather begin with a bounty of one million per annum, than one thousand. 
I wish that my constituents may know whether they are to put any eotifi- 
dence in:that paper called the Constitution. Poe RG Grete 
Unless the Southern States are protected by the Constitution, their val-, 
uable staple, and their visionary wealth, must occasion their destruction. 
Three short years has this government existed ;- it is not:three years 5 but 
we have already given serious alarms to many of our fellow-citizens.  Estab- 
lish the doctrine of bounties; set aside that part of the Constitution which 
requires equal taxes, and demands similar distributions; destroy this bars 
rier ;— and it is not a few fishermen that will enter, claiming ten or twelve 
thousand dollars, but all manner of persons; people of every trade.and oc 
cupation may enter in at the breach, until they have éaten up the bread‘of 
our children: He ina 
-. Mr: MADISON. It is supposed, by some gentlemen, that Congress 
have authority not only to grant bounties in the sense here used, merely 
as a commutation for drawback, but even to grant them under a power by 
virtue of which they may-do. any thing which they may think conducive to 
the general welfare!.. This, sir, in my mind, raises the important and fun- 
damental question, whether the general terms which have -been cited are 
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to: be considered as:a sort.of caption, or-genergl. description of the specified 
5 and as, having no further: meaning, and giving no further powers, 
' ‘found in that ‘specification, or‘as an abstract ahd indefinite 
yn ‘of power extending to all cases whatever — to all such, at least, 
admit the application, of money — which i is giving as ‘much latitude. 
overnnient could: well. desire. . 
ave-always conceived I believe shoes. who ‘irapowed! the C 
-gonceived— it is still more fully known, and more. material 40 - 
observe, ‘that ‘those. who ratified the. Constitution conceived — that, this j ig 
net an indefinite government, deriving its powers from the general terms 
prefixed to the specified powers — but a limited government, tied down ' to- 
the specified powers, which explain and define the general terms. : : 
Tis to: be- recollected that the-terms ‘‘ common defence and general 
( ” as. there used, are not novel terms, first introduéed into this Cons 
stitation. © They are terms familiar in their construction, and well known 
to the people of America. They are repeatedly found in the old Articles: 
of Confederation, where, although they are susceptible of as great a lati- 
tude as can be given them by the context: here, it was never supposed or. 
Bre that they conveyed any such power as is now assigned. to them.; 
the contrary, it was always considered. clear. and certain‘ that the old: 
ess ‘was. limited to-the enumerated: powers, and ‘that the. énumeration, 
tiie id ‘explained. the«general terms.-I ask-the gentlemen: theniselves,. 


wi ver. supposed or suspected that the. old:Congress could’ 
er ey of the: ieiad to: ‘bounties. to-encourag agriculture, or. 
0 ose they pleased. If‘such-a ‘power: bad 


body; it would peels en meat less impotent, or: ‘hav 
diferent character frotn that universally ascribed to it.’ a 
~The novel idea now annexed to those terms, and: never before enter- 


seems to be Pica ery for if.the rolniee in’ question. really” 
es Congress to do whatever ‘they think fit, provided. it be: forthe 
‘welfare, of which they-are to judge, ‘and’mon 0 
ess must have power to create: and: support: 
ith a: jurisdiction’ extendir l 


reminded, perhaps, that, 
are i ial power 3s 
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There are consequences, sir, still more extensive, which, as they follow 
clearly from the doctrine combated, must either be admitted, or the doc- 
trine must be given up. If Congress can employ money indefinitely to the 
general welfare, and are the sole and supreme judges of: the’ general wel- 
fare, they may take the care of religion into their own hands; they may 
appoint teachers in every state, county, and parish, and pay them out of 
their public treasury ; they may take into their own hands the education 
of children, establishing in like manner schools throughout the Union; 
they. may assuine the provision for the poor; they may undertake the 
regulation of all roads other than post-roads; in short, every thing, from 
the highest object of state legislation down to the most minute object of 
police, would be thrown under the power of Congress; for every object 
I have mentioned wouid admit of the application of money, and might be 
called, if Congress pleased, provisions for the general welfare. . vy 

The language held in various discussions of this house is a proof that 
the-doctrine in question was never entertained by this body. Arguments, 
wherever the subject would permit, have. constantly been drawn ‘from. the 
peculiar nature of this government, as limited to certain. er d 
powers, instead of extending, like other governments, to all cases ni Pp 
ticularly excepted. In a very late instance —I mean the debate on the 
representation bill — it must be remembered that an argument much used, 
particularly: by gentlemen from Massachusetts, against the ratio of 1 for 
39,000, ‘was, that this government was unlike the state governments, 
which had an indefinite variety of objects within their power; that it had 
a small number of objects only to attend to; and therefore, that a smaller: 
number of representatives would be sufficient to administer it. mes 

Arguments have been advanced to show that because, in the regulation 
of trade, indirect and eventual encouragement is given to manufactur 
therefore Congress have power to give money in direct bounties, or 
grant it in any other way that would answer the same purpose. But 
surely, sir, there is a great and obvious difference, which it cannot: be 
necessary to enlarge upon. A duty laid on imported implements of hus- 
bandry would, in its operation, be an indirect tax on exported produce ; 
but will any.one say that, by virtue of a mere power to lay duties on im- 
ports, Congress might go directly to the produce or implements of agricul- 
ture, or to'the articles exported? It is true, duties on exports. are 
expressly prohibited; but if there were no article forbidding them, a power , 
directly to tax exports could never be deduced from a power to tax imports, } 
although such a power might indirectly and incidentally affect exports, 

In short, sir, without. going farther into the subject, which I should not 
have here touched at all but for the reasons already mentioned, I venture 
to declare it as my opinion, that, were the power of Congress to be’ estab- 
lished in the latitude contended for, it would subvert the very foundations, 
and transmute the very nature of the limited government established. by 
the people of America; and what inferences might be drawn, or .what 
consequences ensue, from such a step, it is incumbent on us all, 
consider. cae 
On the Proposition introduced by Mr. Fitzsimons, that 

vision should be made for the Reduction of the Public Debi 

: . Houses oF Rerresenratives, November 20. 


Mr, MERCER. The Constitution permits the. bead, of the 
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propose plans. “It may be proper, then, that the different secretari 
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prepare such plans as are within’ their respective departments, which the 
chief magistrate may propose to the legislatures, if he sees fit; and when 
go. done, it is ‘constitutional, and the legislature may or may not, at their 
discretion, take them up; any other exposition is unconstitutional and idle, 
This is also the exposition of the documents and information that arise 
in the administration of government, which this house may require of the 
executive magistrate, and which he will communicate as he sces fit. The 
house may go too far in asking information. He may constitutionally 
deny such information of facts there deputed as are unfit to be communi 
cated, and may assist in the legislation I always wish for. But I want no 
opinions resulting from them. If they are to influence us, they are wrong; 
if not to influence, they are useless. This mode of procedure, of origina- 
ting laws with the secretary, destroys the responsibility; it throws iton a 
man not elected by the people, and over whom they have no control. 


November. 21, 1792. 


Mr. AMES. What is the clause of the Constitution, opposed to the 
receiving a plan ofa sinking fund from the secretary? Bills for raising 
revenue shall originate in this house. I verily believe the members of this 
house, and the citizens at large, would be very much surprised to hear 
this clause of the Constitution formally and gravely stated as repugnant to 
the reference to the treasury department for a plan, if they and we had not 
been. long used'to hear it. ca 
-'To.determine the force of this amazing constitutional objection, it will 
be sufficient to define terms. Cece cae 

What is a bill? It is a term of technical import, and surely it ‘cannot 
need a definition : it is an act of an inchoate state, having the form but not 
the authority of the law. 

. What is originating a bill? Our rules decide it. Every bill shall be 
introduced by a motion for leave, or by a committee. Bee eat * 

It may be said, the plan of a sinking fund, reported by the secretary, is 
not, in technical, or even in popular language, a bill — nor, by the rules 
of the house or those of common sense, is this motion the originating a 
-bill.. “By. resorting to the spirit of the Constitution, or by adopting any 
reasonable construction of the clause, is it possible to make it appear te- 
pugnant to the proposition for referring to the secretary? ©The opposers 
of this proposition surely will not adopt a construction of the Constitution. 
They have often told us, we are to be guided by a strict adherence to the 
letter ; that there is no end to the danger of constructions... 

The letter is not repugnant; and will it be ‘seriously affirmed that, ac- 
cording to the spirit and natural meaning of the Constitution, the report 
of the secretary will be a revenue bill; or any other bill, and that this prop- 
osition is originating such a bill? - If it be, where shall we stop ?. If the 
idea of ‘such.a measure, which first passes through the mind, be con- 
founded with the measure subsequent to it, what confusion will ensue! 
The President, by suggesting the proposition, may as well be pretended to 
originate a-revenue bill; even a newspaper plan would be a breach of ‘the 
exclusive:privilege of this house, and the liberty of the press, so justly dear 
to us, would-be found unconstitutional... Yet if, without any order of the 
house, the draft of an act were printed, anda copy laid before every member 
in his seat, no person will venture to say that it is a bill — that it is origin- 

“ated, or can: be-brought under-cognizance of the-house,unless: bya motion. 
“I reply upon it, that. neither: the letter.of the Constitution, nor any 
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meaning that it can be tortured into, will support the. eet 
so often been urged with solemn emphasis and per 
. We may repeat it, what color is-there for sayin, 
lates? Neither my memory nor my understand 
am well aware that no topic. is better calculates 
sions ; but I cannot persuade. myself that. they: : 
or violation of duty, for putting ourselves: into a 
in, the. best .and-most circumspect manner... ~- 
-Mr. MADISON.. I insisted that. a reference to 16; 
ean. on subjects of loans, taxes, and provisions for Joans, & 
. fact-a delegation .of the: authority "of the legislature, 
admit of much phiiesl aca on the ae 


whi h. 3 


_ House oF y Raraeuvine ; 
Mr. MADISON. remarked, that the government of ‘the 
a definite government, confined to specified: objects.’ It 
state governments, whose powers are more general. | Charit 
the legish laty of the government. It would puzzle ‘any gé 
“on any part:of the Constitution which would auth 
government to ‘interpose in the relief of the St.. Domingo suffere 
report of the committee, he. observed, involved this constitntional question. 
— whether the money of our constituents can be : appropriated to.any other 
than specific, purposes. Though he was of opinion that the relief: contem- 
plated. could not be granted i in the way proposed, : ‘yet ~ supposed ie 
might be adopted which would answer the. parpose:? withont 
Constitution. . 

Mr. NICHOLAS concurred in the sentiment with: Mr: 
considered the Constitution as defining the duty of the legislatur BO, EX- 
pressly, as that it left them no option in the present case.. 

Mr. BOUDINOT supported the question on ‘constitutional’ groui 
He instanced several cases, which had occurred and. might occur, in which 
relief mast: necessarily. be granted, and that without occasioning any doubt 
am of the constitutionality of the business; such as granting | pension afte 

ing’ relief to the Indians, supporting prisoners, &c... Hk 
circumstance.of. the alliance between the United. States. 2 
connection between the. citizens of the United States and that 

Mr. DEXTER ‘stated sundry objections from’ the ‘Constitutio 
will’ not; be preterided, he. supposed, that the grant of mone! 
‘ogcasion, was for the general. welfare ; it is merely a’private c 
_ was in favorof going ‘inte a- committee’ on the subject, but- wishec 
delay, that he might’ revolve thé question more ‘fully ini his:own: 

Mr. MADISON, -in reply to-Mr. Boudinot, who ‘had stated séver 
as in: ‘point, observed, ‘that those cases came. within: the law’ of “natic 
which this ‘government. :has-express ‘cognizance; - the support:of. pri 
‘is a case provided for by the laws of nations ; but the present questi 
remarked, Soule. not: be. considered ih any such ‘pomt 
lost.) ee 

; [Note. ° “Ya May 2, An Act fe the! ithe. 
passed, authorizing. the’ President to’ expend 000: to, 
object: _The motion fo. fill the blank with: ‘that amoun 
and carried by ayes, 455 noes, 29.].. 
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Commercial Restrictions. 


Hovss or Representatives, January 31, 1794, 


Mr. MADISON insisted that trade ought to be left free to find its 
proper channels, under the conduct of merchants ; that. the mercantile 
opinion was the best guide in the case now depending ; and that that opin. 
ion was against the resolutions. . ie 

In answer to this objection, he said it was obvious to remark that,.in 
the very terms of the proposition, trade ought to be free before it could 
find its proper channel. It was not free at present : it could not, therefore, 
find the channels in. which it would most advantageously flow. The dikes 
must be thrown down, before the waters could pursue their natural course, 
Who would pretend that the trade with the British West Indies, or even 
with Great Britain herself, was carried on, under the present restrictions, 
as it would go on of itself, if unfettered from restrictions on her part, as it 
is on ours? Who would pretend that the supplies to the West Indies, 
for example, would not flow thither in American bottoms, if they flowed 
freely? Who would pretend that our wheat, our flour, our fish, &c., 
would not find their way to the British market, if the channels to it were 
open for. them 2 a 
It seemed to have been forgotten that the principle of this objection struck 
at every regulation in favor of manufactures, as much, or even more, than 
at. regulations on the subject of commerce. It required that every. species 
of business ought to be left to the sagacity and interest of those carrying 
it on, without any interference whatever of the public authority. b 

The interest of the mercantile class. may happen to differ from that.of 
the whole community. For example; it is, generally speaking, the interest 
of the merchant to import and export every thing; the interest of manu- 
facturers to lessen imports in order to raise the price of domestic fabrics, 
and to check exports, where they may enhance the price of raw materials. 
In this case, it would be as improper to allow the one for the other as to 
allow either to judge for the whole. - 

It may be the interest of the merchant, under particular circumstances, 
to:confine the trade to its established channels, when the national interest 
would require those channels to be enlarged or changed. The best wri- 
ters.on political economy have observed, that the regulations most un- 
friendly to:the national wealth of Great Britain have owed their. birth to 
mercantile counsels, It is well known that, in France, the greatest oppo- 
sition to that liberal policy which was as. favorable to the true interest of 
that country as of this, proceeded from the interests which merchants had 
in-keeping the trade in its former. course. — : 

If, in any country, the mercantile opinion ought not to be implicitly 
followed, there were the strongest reasons why it ought not in this. The 
body.of merchants who carry on the American commerce is well known 
to: be composed. of so great a proportion of individuals who. are either 
British subjects, or trading on British capital, or enjoying the profits of 
British consignments, that the mercantile opinion here might not bean 
American opinion; nay, it might be the opinion of the very country of 
which, in the present instance at least, we ought not to take counsel. 
What the genuine mercantile American opinion would be, if it could be 
collected apart from. the general one, Mr. M..said he did not undertake 
positively to decide. His belief was, that it would be in favor. of the 
resolutions. nee ae ae 


"of the. existetice.of society “itself, it 
y mean ‘necessary to those important ends 

was in fact the case in the ‘Constitution ‘of 

fi =e ‘it was: bend arte to. ‘impose taxes, “du 


. struction. 
He observed that, to obyaie certain ischie the Ci 
_ yided: that capitation and other direct. taxes.’ e. 
’ eording to the ratio prescribed in it. “If, es 
ized: to" impose a’ tax on’ every” Subject of. revél 
oui an object of: luxury,’ and-in ‘genéral owned 
' contributi iid not be.inconvenient, were fair. 
tax on them could not be ‘proportionei 
, it’ would follow, irresistibly; that such a tax, 
the Const tation, ‘was not “direct.” On this idea he enlarges hi 
a and’ showéd that such a: tax was incapable of apportionmen 
e said that, so‘far as.he had’ been able to form an opinion, 
been “a general’ concurrence in a belief that the ultimate source 
contributions were labor, and the subjects and effects of Jabor 
being” permanent, had a tendency: to equalize, a and: +6 diffi 
through a community. ‘ According to these opinio 
taxes‘on Jand, and on property and income: generally, wer 
as well in the immediate as ultimate sources of. contribution. 
considered. those, and those only, as direct taxes in ‘their opefatio 
effects. On the- other hand, a tax imposed on a specific article'of pe 
ptoperty, and: particularly of objects of luxury, as in the case under 
sideration, ‘he had‘never supposed had--been considered a direct tax’ 
in the-meéaninig of the Constitution. . The exaétion was: ‘indéed ‘di 
the owner ;: ‘but. by the equalizing operation, of which 
less: partook, ‘it crested an. waccad Shatae on: other 2 


fib authorizing the President ‘to lay, 
on gp is wake Ceeaiane 


d not -accedé:ts the: ‘principle 
we not see any: ‘such immediate: rospect. of a war. as’ cout 
to: violate. the Constitution. e- ‘thought - that ‘it wa 
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against the danger on either side... Upon the whole, he could not venture 
to,give his consent for violating so salutary a principle of the Constity- 
tion:as that.upon which this bill encroached. nig pets Lyi, 


On. the Motion of Mr. Tazewell to strike out a complimentary 
oe Reply to the French Republic. ee 
: - Senate, January 6, 1796. 

Mr. ELLSWORTH combated the resolution, as originally offered, ds 
unconstitutional. Nothing, he contended, could be found in the Consti- 
tution to authorize either branch of the legislature to keep up any kindof 
correspondence with a foreign nation. ‘To Congress were given the pow- 
ets of legislation, and the right of declaring war. If authority beyond 
this is assumed, however trifling the encroachment at first, where will jt 
stop ? 

Mr. BUTLER. | There was nothing in the Constitution, he contended, 
that could. prevent the legislature from expressing their sentiments. It 
was not an.executive act, but a mere complimentary reply to a complimen- 
tary. ptesertntion: If this right was denied them, where would. the prin- 
ciple stop? The Senate might be made in time mere automata. 


Internal Improvement. 


: : re House or Represunratives, February 11, 1796... 
‘ Mr. MADISON moved that the resolution laid on the table some days 
ago be taken up, relative to the survey of the post-roads between the prov- 
ince of Maine and Georgia; which being read, he observed that two good 
effects would arise from carrying this resolution into efféct.: the shortest 
route from one place to another would be determined upon, and persons 
having a stability of the roads would not hesitate to make improvements 
upon them. 

»..Mre BALDWIN was glad to see this business brought, forward; the 
sooner it could be carried into effect the better. In many parts of the 
country, he said, there were no improved roads, nothing better than the 
original Indian track. Bridges and other improvements. are always made 
with reluctance, whilst roads remain in-this state; because it is known, as 
the country increases in population and wealth, better and shorter roads 
will. be made. .. All expense of this sort, indeed, is lost. It was properly 
the business of the general government, he said, to undertake the improve- 
ment of the roads; for the different states ‘are incompetent to the busi- 
ness, their different designs clashing with each other. It is enough for 
them to make good roads to the different seaports; the cross-roads should 
be left to the government of the whole. The expense, he thought, would 
not be. very great. Let a surveyor point out the shortest and best track, 
and:-the money will soon be raised. - “Chere was nothing in this ‘country, 
he: said, of which’we ought to be more ashamed than our: public roads. 
Mr. BOURNE: thought very valuable effects would arise from the cat- 
rying ‘of: this ‘resolution into effect:. The present may be much shortened, 
he observed. "Ihe Eastern’ States, he said, had made great ‘improvement 
in. their roads; ‘and--he: trusted the best ‘effects would arise from having 
regular mails-from:one end-of the Union to the other. . : : a 
Mr. WILLIAMS: did not think: it right for the revenues of the post 
office to be applied to this: end.’ ‘ He acknowledged the ‘propriety: of ‘ex- 
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tending -the post-roads to: every: part-of the Union.” 
had. better wait for. the. report: of the committ 
relative to the~ | cata had: ‘boon vrefetred hie) 
faid. peters the. house.” 


The: seen, a “le would have no, a to. 
regulation. 


shortest. distance rie one pice to sicher: and ‘the. com 
anew -roads, 830.28. to come. at. the shortest and. best the" 
was, site to; and referred. toa. ‘committee gs five, to epare 
in: a: Bill, Beg Se “site. ost ete 


; if ‘poudicaing our: - Consti 
the metes and bounds of: its various grants ‘of power, noth: 
ent day, is left for expedience or sophistry to new-model ol 
explicitness of the instrument itself; the contemporaneot ; 
fresh from the _Tecency of its adoption ; the journals of th: 
formedit, still existing, though not public, — all tend to put. 
° jcular, beyond the reach of mistake.. Many who 
jresenit were in the Convention ; and on this: stein, he learn 
tually taken. 
That. thie | papér upon the table, issued by the 
‘ag a treaty, was atreaty in the eye of the ‘Cons 
tions; that, asa ‘treaty, it is the supreme law of t 
‘Constitution ; that, if'it is a treaty, nothing that: w 
"or refuse to ‘do, will. add. or diminish its validity, under sed Ooi 
and Taw of nations. : . 


oe LAT 

‘hese’ ‘any: fy acigte in: favor: ofthe: oranipatence of -the. treaty-miil til 
‘were those’ of’ ‘gentlemen. who.: had:-advocated the. adoption: of: th 
tution; :-and. recourse had ‘been-had to the sees of the:stat 

in order: to show. that such gentlemen had concede that: 
debates of : Virginia -had:.first. been “partially quoted 
when'the: whole was read’‘and examined, it had:¢léarly 

--the.'corifrary; the general serise.of the advocates. of ‘the: Constit 

“was: ‘siraitar’: £0 that: now. contended. pais by the: apparistsrof, 
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A gentleman from New York (Mr.. Williams) had read to them an 
. amendment proposed in the Convention of that state, by which it was re- 
' quired that a treaty should not abrogate a law of the United States; from 
- whence he inferred that that Convention understood the treaty-making 
powers would have that effect, unless the amendment was introduced, 
The gentleman, however, forgot to inform the committee that the amend. 
ment did not obtain; and, therefore, that the inference was the reverse of 
what-he stated.. Leaving, however, to other gentlemen, to make further 
remarks on the debates of the Conventions of their respective states, he 
‘would conclude what he had to say on that ground, by adverting to the 
debates of the Pennsylvania Convention. ; ao 
The only part of those debates which had been printed contained the 
speeches of the advocates of the Constitution ; and although the. subject 
was but slightly toached, yet what was said on the subject by the ablest 
advocate of the Constitution in Pennsylvania, by the man who had been: 
most efficient to enforce its adoption in that state, would be found to bein 
point. He. then read the following extracts from Judge Wilson’s speech, 
(page 468, Debates of the Pennsylvania Convention :) ‘There is no 
doubt but, under this Constitution, treaties will become the supreme. law 
of the land; nor is there doubt bat the Senate and President possess the 
power of making them.” ante 
Mr, Wilson: then proceeds to show the propriety of that provision, and, 
how unfit the legislature were to conduct the negotiations ; and then ex- 
_ presses himself in the following words: “It well deserves to be remarked 
that, though the House of Representatives possess no active part in making 
treaties, yet their legislative authority will be found to have strong restrain- 
ing influence upon both President and Senate. In England, if the king 
and his ministers find themselves, during their negotiation, to be embar- 
rassed because an existing law is not repealed, or a new law enactéd, 
they give notice to the legislature of their situation, and inform them that 
it will be necessary, before the treaty can operate, that some law be 
repealed, or.some be made, And will not the same thing take place 
here?” 


dere sy April 15, 1796. 
-Mr:. MADISON. The proposition immediately before the committee 
was, that the treaty with Great Britain ought to be carried into effect by 
such: provisions as depended on the House .of Representatives... This was 
the point immediately in question. usps cen . . 
If the: propositions for.carrying the. treaty. into. effect. be agreed to, it 
must: be from one. of: three considerations : either that the legislature is 
bound: by:a-constitutional necessity to pass the requisite laws, without ex: 
amining. the: merits of the treaty; ‘or that,.-on. such examination, the 
treaty is deemed in: itself a-good one; -or that there are good extrane- 
ous reasons forputting it into force, although it be in itself a bad treaty. 
The-first consideration being excluded. by the decision of the house. that 
they: have a-right.to judge of the expediency or inexpediency of. passing 
laws. relatiye:to treaties, the question. first to be-examined must relate to 
the merits of the-treaty:... eee : : 
He mentioned the permission to aliens to hold lands in perpetuity, asa 
very extraordinary feature: in: this part. of the ‘treaty. . He would not in- 
quire how far this. might be authorized by constitutional principles ;: but 
he would continue to say; thatno example of sucha stipulation..was:to be 
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found in any treaty that ever was made, either where: 
or where it.was" acknowledged. by-one nation or’ ane’ 
common and ight,’ in such regulation, i in favor o 
habitants, yet he ‘believed that, in every ‘case that 
owners’ of. landéd-property wer 
tothe new -sovereign, -or to: ‘disp e of -th 
sonable time, “With respect ‘to’ the - grez 
comprehended i in the’ stipulations of the treaty; the sai 
procity, and'the- same! "attctifiod of: the: interests. of the 
cdnspicdous. ut 
‘Tt‘is well: known’ to: hive: ‘been a. préat ‘and. favorite 
United States, “that: free ships make free’ goods.” “Fhey: 
the: principle: iit their other treaties. They -had-w. nessed,’ itl 
the general efforts,’ and’ the successful advances, towards incor 
principle ixito the law of nations -— a principle friendly 't 
tions, and particularly interesting to the United State: 
a former ert it: chad been: conceded, on: ‘the: ‘par <) 


é iden distinction: between. ngerara acquie 
port -of'a. formal and positive’ stipulation::. 


ig 
ments: igh be ser HP gE in support of. this opinion j .but-T will 
with ‘all bat one, and that I consider as conclusive ;! aid. tha 
stipulations i in this treaty are nearly: all. of such nature 
objects of legislation. : They respect objects which: lie 
of our’ sovereignty ; and: beyond these limits our'las 
rules to: regulate the conduct of subjects of foreign: powers : 
some -of ‘these stipulations. respect objects which are within’. the-rbae Of. 
out’ sovereignty, yet it is in such manner as to be not only pertinent, :-but’ 
perhaps: absolutely necessary in forming the treaty. This conclusion, 1. 
‘think, is the natural and necessary result of a fair construction of the 
principles of the..Constitution, and, especially. of that, paragraph hich 
vests the power of making treaties in the prom ex 
vice of the Senate. ~ 
“Ta? acts of the -smallest importance, we see, dail 
‘undergone any possible chance of fair and ‘impaftial’ discuss 
house,t are transmitted to.another; who equally proc 
ad them; and: even:this ‘not being deemed suffici u 
were, against: “all possibility of danger,-they are sent to the Pre é 
has’ ten’ days to consider, ‘and: who ‘may return ‘them. with his ‘obj 
we are bound : respectfully to-inscribe on our Journals 
disagree ‘in ‘opinion withthe President,: the thajority: Of two : 
branches is requisite to.give- validity he law.: “Do we not 
all this‘infinite caution ‘a ‘wish rather ‘1 
the-branchés: amiong: each oftier; ? than? ‘to: 
and ‘¢an we iniagine that a Constitution: thus 
of little: consequence, ' hath left withou chec 
br “ 


a 
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tion, or manufactures, and this for an indefinite length of time? No... By 
one of the guards of that Constitution, relative to appropriations of money, 
this treaty hath, in the last stage of its progress, come before us, sb) 
«We have resolved,” according to our best judgment of the Constitu: 
tion, ‘and, as we have séen above, according to the meaning of it, that we 
have a right to judge of the expediency or inexpediency of carrying it into 
effect: This will depend on its merits ; and this is the discussion that‘jg 
now before us. ves coe 
Our duty requires of us, before we vote 90,000 dollars of the. people's 
money, — the sum required tocarry this treaty into effect, — to pause; and 
inquire as to the why and wherefore. But is it merely the sum of 90,000 
“dollars that’is in question? If it- was, we ought to proceed slowly and 
cautiously to vote away the money of our constituents.. But. it is in truth 
a’sum indefinite, for British debts, the amount of which we know not; and 
we are to grant this in the moment our treasury is empty ; when we are 
called upon to pay five millions to the bank, and when no gentleman hath 
resources to suggest, but those of borrowing, at a time when borrowing 
“is unusually difficult and expensive. But is it merely a question of money? 
-No.- It is the regulation of our commerce ; the adjustment of our limits; 
the restraint, in many respects, of our own faculties of obtaining good:or 
avoiding bad terms. with:other nations. In short, it is all our greatest:and 
most interesting concerns that are more or less involved in this question. 
T must confess, Mr. Chairman, that the first point of view in which 
this treaty struck me with surprise, was the. attitude Great Britain assumes 
insit of dictating laws and usages of reception and conduct different to- 
wards-us, inevery different part of her empire, while the surface of our 
country is entirely laid open to her in one general and advantageous point 
of admission. In Europe, we are told, we may freely enter her ports:. In 
the West Indies we were to sail in canoes of seventy tons burden. Inthe 
East Indies we are not to settle or reside without leave of the local gov- 
ernment.. In the seaports of Canada and Nova Scotia we are not to.be 
‘admitted at all: — while all our rivers and countries are opened without: the 
Jeast ‘reserve; yet surely our all was as dear to us as the all of any: other 
nation, and.ought not to have been parted with but on equivalent terms. 


On the Bill for organizing, arming, and disciplining, the Militia 
eee ae of the United States. Pere 
BP aed Bagh 4 4 Hovuss.or Representatives, December, 1796. 
“Mr. RUTHERFORD said, he believed the government of the United: 
States had nothing to do with the militia of the several. sovereign states. 
-This. washis opinion, and it was the opinion of the people-at large—how- 
ever, of nine'tenths of them. The Constitution.is-express upon this:sub- 
ject. It says, when the militia is called into actual service, it shall: be 
under the direction of the general. government,-but: not until that takes 
place; the several states shall have command over their own. children -— 
their own families. If the United States take it up, they will defeat the 
end: in view——they grasp too much, 5 =e = 
With respect to the unconstitutionality, Mr. R: joined in opinion with 
the gentleman from New Jersey, (Mr. Henderson.) This law would tend 
to alienate the minds of the people of the Eastern States, whose militia 
were already well disciplined: 9-0 0 8) ae 
~ He hoped nothing more would be done, in that house, than: to-advise 
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‘aplely- in’ the. legislature, ‘and: ‘hou ah, aceording 10. the ‘op 
‘gentlemen, (though not in-his;)- the: ‘President andSenate 
‘the-nation as. to, oblige: the legislature to: appropriate- mon 
‘treaty into effect; yet, in all other cases, he did not. suppose: ‘there 
any: Hour ‘with a to the’ d psi rs oft the. legislatn ‘ein this résp 


aM NICHOLAS. The power of. his. house: to control 
has beer settled... It-was indeed -an absurdity ‘to call! a-bod 
-andat-the.same time deny them a control over,,the: pub! 
where would: be.the use of goiug ‘through. the: f 

‘ house with: a: money: bill? . The executive might ‘as.well ,dr 
ee. hatever sums he. might stand -in. need of. 

be: scouted. even: in: despot. cheat 


D ing’ thé | Disssion we the 
i course “Bill. |. 
- «..Housg. ox: Rarexanetactve di nud 
Mi GALLATIN said, he believed; upon ‘the .whole;' ou: 
awas‘in .a great degree pure.. Patronage. was ‘not:very- extensive, 

it any material effect upon the house, or any other’ part oft 
~yet he could suppose our government to be -liable..to-abuse ‘in: A 

By the'nature of the government, the different: powers were: divided; *the 

wer of giving offices was placed in the executive an influence which 

neither’ of the other branches possessed ; and if too large grants. of. money 
"were : ‘made, it might give to that power an improper. weight. 

vernment, he said, ‘was in its ‘child = yor ae and if if paurdnage Hi d 


$C : estat evil of the government ¢ as 
ive ‘influence of: that ‘department.’ Did not this aptio 
ent which w utéd most similar to’ ow 
ive ‘become a par @ system itself, and wi 
‘the government could not goon?” Was it not, therefore, rud 

a watchful-eye in ‘this respect 2; une 8 
"He did“not, however, speak — 
ti faced somewhere.” ‘The’ 
“Af:the-same: power: had -been: “Taced di le 
would ane been: ‘more e-corrupt than. the ‘executive 
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natty and. any of the Europe 
t: settle shen ag: ‘hetetofo 


oe mo SPE ss January 22, 
ac tee: aime 5, by. eiitlemen, that. he 
efinite number of ministers; and were ‘the house, 
“blindly to appropriate for them? This question was pre 
tated’ upoir-an: abuse of! power, whilst, the Constitution supposed it w 
be executed.with fidelity: ~ Suppose -he-were to state thie question 
opposite light. Let it be imagined that this country has a misundersta 
ing’ with a: foreign power, and that the executive should appoint a‘minis 
but-the:-house, inthe plenitude of its -power, should refuse an approp 
rhat-might be the consequence ?: Would uot the ‘house.’ 
vened: ‘the Constitution ‘by taking from the President the pow 
vliich: by it ig-placed in him? It certainly would. So that this’s 1 
sitiow ‘ofthe abuse of power.would go to:the destruction: of ‘all authori 
The legislature was bound:to-appropriate for the salary of the chief j Justice: 
of the United States; and though ‘the President might appoint a chiningy. ’ 
sweeper to. the office, they would still. be bound. The Constitution:-Had 
trusted'the President, as well.as.it had:trusted that house. Indeed, it was 
not. conceivable that the house could act upon the subject of foreign’ rom 
istérs.* -Our- interests: with: foreign countries came wholly under the j janie: 
diction of the:executive. The duties of that house related: to.the intern 
‘the country; but what. related to foreign countries and ' forel 
ted ‘in: the éxecutive. “The President was responsible’ for’. 
the: shanner jn which this business: was’ ‘conducted. He was bound to: 
cowiitunicate, from time to time, our. situation with foreign. powers} and.’ 
if-plans were. carried on abroad for dividing or subjugating us, if he'were:. 
not to make due communication of the meee he. would be: genes 
the ‘neglect. ; 


EAVES: sai as it is a ‘eprtitle as well settled as ‘any 
ation -has received aggressions from an 


Ty. ‘warrantable whilst they are commensurate only with 
ved ; and are not, under such circumstances, justifia 

ven. clear. that. these eprisale may. be, made .duri 
i nd. a di ni 


> (Mrs LIVINGSTON: By this a act the President ious: is: ‘empowered to 
make the law ; to fix in his own mind what acts, what words, what thoughis, ; 
or looks; shall cotistitute the. crime. contemplated bythe: bill ; that is, the 
crime of. being “. spécted to: be.dangerous tothe: peace and. safety: ‘of: the: 
United State comes completely within ‘the definition .of despot 
“executive, and” ‘jadicial ‘powers. “My opin- 
they-ate, that wherever ‘our laws. miani-- 
ider® which: ere * made, ‘the ople: 


16ns-on this-s t 
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ought not to hesitate which to obey. . If we exceed our. powers, we become 
tyrants, and our acts have no effect. Pore crceeemnt ee 

Mr. TAZEWELL opposed the bill. . He knew but of.one power, given 
to Congress by the Constitution, which could exclusively apply. to aliens; 
and: that was the power of naturalization. Whether this. was a power. 
which excluded the states from its exercise, or gave to Congress-only ascone 
current authority over the subjects, he would not now pretend to say. It 
neither authorized. Congress to prohibit the. migration of. foreigners to any 
state, nor to banish them when admitted. It was a power which could 
only authorize Congress to give or withhold citizenship. The states, not- 
withstanding this power of naturalization, could impart to aliens the rights. 
of suffrage, the right to purchase and hold lands.. .There were, in this 
respect, no restraints upon the states. The states, Mr. T’. said, had not 
parted from their power of admitting foreigners to their society, nor with 
that of preserving the benefit which their admission gave them ‘in. the 
general government, otherwise than that by which they would be deprived 


of acitizen. [The bill passed the Senate by yeas, 16; nays, 7] 0. 


On the same Subject. — 1799. 


From a Report.of Congress. —“ The right of removing aliens, as. inci- 
dent to the. power of war and peace, according to the theory of the Con- 
stitution, belongs to the government of the United States. By. the 4th 
section of the 4th article of the Constitution, Congress is required .to 
protect each state from invasion; and is vested by the 8th section of the 
5th article with powers to make all laws which shall be proper to carry 
into effect all powers vested by the Constitution in the government of the 
United States, or any department or officer thereof; and, to remove from 
the country, in times of hostility, dangerous aliens, who may be.employed 
in preparing the way for invasion, is a measure necessary for the purpose 
of preventing invasion, and, of course, a measure it 1s empowered to 
adopt.” 

in relation. to. the ‘sedition act, the committee report that. ‘‘a law to 
punish: false, seandalous, and malicious writings: against. the government, 
with intent: to stir-up sedition, is alaw necessary. for carrying. into effect 
the power. vested by the Constitution inthe. government: of the. United 
States, and in the officers and departments thereof, and, consequently, such 
alaw-as Congress may pass.” Bt PL hygeine, 

Further —“ Although the committee believe thateach/of the measures 
[alien and sedition laws] adopted by Congress is susceptible-of an: analytical 
justification, on the principles of the Constitution and. national. policy; 
yet they. prefer to rest their vindication on the same ground -of consid- 
ering them as.parts of a general system of defence,‘ adapted:to.a°¢risis of 


extraordinary difficulty and danger.” 


.[See Virginia and Kentucky. Resolutions of:’98, at the end of this:volume: 


| Reduction of the Standing Army... 
ne io , House. or. Representatives, January 5, 1800: 
Mr. RANDOLPH. I suppose the. establishment of a standing army 
in the country ‘not only a useless and enormous expense, but, upon the. 
ground:-of the: Constitution; the: spirit -of ‘that: instrument and the genius 
of a free: people are equally “hostile to this-dangerous institution, which 
VOL. IV, 
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ought.to be resorted to (if-it all) only in. extreme cases of difficulty. and 
danger; yet let it be remembered that usage, that immemorial custom, is 
paramount in every written obligation; and let us beware .of engrafting 
this -abuse ‘upon the Constitution, <A people. who mean to. continue ‘free 
must: be prepared to meet danger in person, not to rely upon the fallacious 
protection of mercenary armies. ; Sy 


a 
. 
‘ 


Amendment to the Constitution. — Election of President of thé 
‘United States. ay 
- Sexarz, January 28, 1800. 
Mr. C. PINCKNEY (of South Carolina) thought it a very dangerous 
practice to endeavor to amend the Constitution by making laws for the 
purpose. The Constitution was a sacred deposit put into their hands; 
they ought to take great care not to violate or destroy the essential provis- 
ions made by this instrament. He remembered very well that, in the 
Federal Convention, great care was used to provide for the election of the 
President of the United States independently of Congress, and to take the 
business, as far as possible, out of THEIR hands. ; 


On an Act laying Duties on Licenses, &e. 


Bc 


d eee. House or Representatives, December 31,1800." 
“Mr. BIRD said, that he considered Congress as incompetent to trans- 
fuse ‘into the state governments the right of judging on cases that oc- 
curred under the Constitution and laws of the federal government, as they 
were to transfuse executive or legislative power, derived from that Constitu- 
tion, into the hands of the executive and legislative organs of the state 
governments. gg 


Judiciary.— On Mr. Breckenridge’s Motion to repeal the Act 
passed for a new Organization of the Judiciary System. _ 


vee aici e ee Or es ‘ Senate, January:8, 1800. 
ooMre3.MASON. >It. will: be. found that the people, in forming their 


-€onstitution, meant to: make the judges as independent of the legislatare 


‘as‘of. the executive; because. the duties they have to perform call upon 
them to-expound ‘not only the laws, but the Constitution also ;. in-which'is 
involved the power of checking the legislature, in case it should pass-any 
Jaws-in’ violation of the Constitution: For: this reason, it ‘was more im- 
portant*that the judges*in this country should be placed: beyond :the con- 
trol ‘of the Jegislature, than in other «countries, where no.such power 
attaches. to them. nena paeeeG er ems Ges oy Pah Ses 

Mr. Mason’ knew that:a legislative body: was: occasionally subject to:the 
dominance of violent passions. He knew: that they. might pass: uncon- 
stitutional-laws;and that the judges, sworn -to support the Constitution; 
would-refuse.to.carry. them into effect; and he knew that-the legislature 
might cdntend-for the execution of their statutes. Hence the necessity. of 
placing the judges above the influence of’these passions ; and for these 
reasons the Constitution had put them out of the power of the legislature. 


: . 2 the ie gi iisg cet See nay Lah ad nctin. | January 13, 1802. 
2 Mr. MASON; (of Virginia.) When. I view-the provisions.of the: Con- 
stitution on this subject, observe. a clear distinction between the Supreme 


1802.] Judiciary System, —~SroneE: ’- 443 


Court.and other courts. With-regard’‘to-the institution of the Supreme 
Court, the words are imperative ; while with regard. to inferior tribunals, 
they. are discretionary... The first -shail;.the- last. may; be»established: 
And surely we are to infer, fromthe wise sages that formed that. Consti- 
tution, that nothing was introduced into -it'in vain. © Not-only. sentences, 
but words, and even points, elucidate its meaning. . When; therefore,'the 
Constitution, using this language, says a Supreme Court shall be*estab- 
lished, are we not justified in considering. it a constitutional. creation? 
and on the other, from the language. applied to inferior courts, are we not 
equally justified in considering their establishment as dependent upon the 
legislature, who may, from time to time, ordain thei, -as the public good 
requires? Can any other meaning be applied to the words “ from time to 
time” ? And nothing can be. more important on this subject than that 
the legislature should have power, from time to time, to create, to annul, or 
to modify, the courts, as the public good may require —- not. merely: to-day, 
but forever, and whenever a change of circumstances may’ suggest. the 
propriety of a different organization. On this point, there is great force 
in the remark, that, among the enumerated powers given to Congress, 
while there is no mention made of the Supreme Court, the power of es: 
tablishing inferior courts is expressly given. ‘Why this difference, but 
that the Supreme.Court was considered by the framers of the Constitution 
as established, by .the Constitution? while they considered the inferior 
courts.as dependent upon the will of the legislature. 


January 13, 1802... 


Mr: STONE, (of North Carolina.) No part of the Constitution. ex- 
pressly ‘gives the power of removal to the President; but a construction 
has been adopted, and practised upon from necessity, giving ‘him: that 
power in all cases in which he is not expressly restrained from the exereise 
of it. . Phe judges afford an instance in which he is expressly restrained 
from removal — it being declared, by the Ist section of the 3d article of 
the Constitution, that the judges, both of the supreme and inferior courts, 
shall hold their offices during good behavior. They doubtless shall, (as 
against: the President’s power to retain them in office,) in common with 
other. officers of his appointment, be removed from office by impeach- 
ment and conviction; but it does not follow that they. may not be removed 
by other means, They shall hold their offices during good behavior, and 
they shall be removed from: office upon impeachment and conviction of 
treason, bribery, and other high crimes and misdemeanors. Ifthe words 
impeachment of high crimes and misdemeanors be understood according 
to any construction of them hitherto received and established, it will -be 
found that; although a judge, guilty of high crimes and misdemeanors,:is 
always: guilty of misbehavior in office ; yet that, of the various species 
of misbehavior. in: office which may render it exceedingly improper that:a 
judge. should continue in office, many of them: are neither treason nor 
bribery; nor can they properly be dignified by the appellation. of high 
crimes and misdemeanors; and for impeachment of which no precedent 
can be found, nor,would the words of the Constitution justify such 
impeachment. : ee i ASE 

To what source, then, shall we resort for a knowledge of what consti 
tutes this thing called misbehavior in office ?.. The Constitution did not in- 
tend that acircumstance, asa tenure by which the judges hold their offices, 
should be incapable of being ascertained... Their misbehavior ‘certainly is 
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still it. ia the ground by: which the judges arg 
‘he process: of impeachment, therefore; ea 
which the judges may be removed. from. :offi 
: ie ‘Constitution. .I take it, therefore; to. be 
resides somewhere. in the government.a.po} 
a define anisbehavior in office by the judges, and. to remo 

them. from: office for. the same; without impeachment. .'The Constituti 
does not:ptohibit their.removal.by the legislature, . who have . the. pow, 
rake all laws necessary. and proper for carrying into.execution the powers 
vested by the Constitution in the government of the United States, . _.. 
_ Mr. BRECKENRIDGE. - To. make the Constitution a practical 
em; the Power, of the.courts to annul the laws of Congress cannot 
. . My idea of the subject, in.a few Words, is — That the Co 
tution. intended a separation only of the powers vested in the three. 
departments, giving to each the exclusive authority of acting on +t 
jects committed to: cach ; that each are-intended to revolve -within 
sphere of their own orbits, -are responsible for their.own motion only, 
are not to direct or control. the course of others; that those, for :exampli 
who make the laws,-are presumed to have an equal attachment to, andin- 
terest in, the Constitution, are- equally bound ‘by oath to support. it, and 
have dn.equal right to.give a construction to it; that the. construction.¢ 
fe department, of the powers particularly: vested i in that department, 
thority, at. least, asthe construction: given to it by any other. de, 
that it is, in fact, more competent to that department, to which 
exclusively confided, to decide: upon the proper exercise ‘of 
those powers, than any other department, to. which such powers. ar 
intrnsted, and who are not consequently. under such high and. responsib 
obligations for their constitutional exercise ; and that, therefore, the legis: 
lature. would. have an equal. right to annul the decisions of the courts, 
- founded on their construction of the Constitution, as the courts would 
have to nut the acts of the legislature fonnded on their constructior “Why 


panansens adherence’ of both. Naa, to: theirs opinions 
Id.soon. -bring the question to au issue, ‘which -would decide. in 
reign. power of legislation resided, ‘and whose construction 

n as.to the law-making power ought. to. prevail. :, 
EMPHILL.. TI have.evet. understood that there was 5 diffeten 
hig point :: that the general Opinion -was, that the, word 
rendered the judges, independen’ sae the..other: brane! 8 


what. may _ be- done. “Inde 
abl [6 Ui 


map 
hill here rar 
2d art.] Wha 
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£2 the'Supremé™ ‘Court, which implies: that there: shi ia 
were not used to ‘give Congress ‘power to ¢ 
that power’ had: ‘been’ previously given ; 3 and. 
witlr the offices of the judges, are, as ° 
legislation, these words‘ were- unnecessary 
gréss'on them ; for, ofall subjects of ‘ordin 
i ainquéstionable right to enact’and ‘re 
yJtis not said, in- abe. Sth ‘section, Ist article, 
the: power to: borrow money: from:time to time,:té're, 
time to tinie, or to establish post-offices and post-roads from 
notiody doubts that Congress have a right to enact: and’ repeal: 
subjects when it may appear expedient ; and the sai 
extended to the clause. giving power to constitute inferior’ tr’ 
kad. beén no restriction ‘in any other’ part ‘of: the’ Conistitu 
words’ ‘are unnecessary to’give the power: contended: ‘for 
‘some other ‘meaning. The plain meaning ‘is’ ‘this 
together with the first part of the section, weré not used : 
constitute courts; for that power: had been -expressly-: 
mérely: introduced to dispose of judiciary power, and to decl 
should reside. ~ The judiciary power of the United States ‘shall 
in one Supreme Court, and in such inferior courts as the ‘Congr 
from tite to time; ordain ‘and establish ; meaning the power: befai 
which’ was discretionary as‘to number.. ‘The clause in'the 8th sect 
thié-Ist article is brought here into view; and in the very next ‘sehitenic 
the offices: are positively-fixed and limited. Here, then, is an express 
positive provision, uncontradicted ee any” oaptee declarati 
violent. implication. <- 

“Mr. BAYARD... The 2d section of the 3d: article ‘of the 
expressly extends the judicial power to all cases arising under 
tition, the:laws; 8c: ‘The provision’ in the'2d clause of the. 
leaves nothing to doubt. © This Constitution, and: the laws of 
States'which Shall’ be made" in: pursuance thereof, &¢., 
preme‘law ‘of the land.’ The .Constitution™ is * “absolutely: th 5: 
law.” Not" so of the ‘acts of thé legislature. : “Suc 
the Jand ‘as are made in pursuance of the Consti 

‘Mr. RUELEDGE. Taught by examples :the: 
the patriots ‘who met at Philadelphia detek 
should be iidépendent “of thé executiv ‘and: 
~of deciding: rightfully and-finally::c 

‘The Convention daid: their hand upon th 
nit they discovered’ what ‘was ‘esséntiak 
se states; what’ would prove the: shiel 
idly ‘said, notwithstandin; : 

imes; to efforts in’ fa 

éxperimetit shall mot iniscarry; for ‘we’ will ‘establis at 
judiciary ; wwe will: create.an:asylum to secure the govern 
the A the AS of | opinion; :@ and: struggles 
ae te judjeiar oie 
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my anxieties are much excited, I have had recourse to other sources for 
the true meaning of this Constitution. During the throes and spasms, a 
they have been termed, which convulsed this nation prior to the laie 
presidential election, strong doubts were very strongly expressed whether 
“the gentleman who now administers this government was attached to it-ag 
itis. Shortly after his election, the legislature of Rhode Island presented 
a congratulatory address which our chief magistrate considered as solicit. 
ing some declaration of his opinions of the Federal Constitution; and°in 
his answer deeming it fit to give them, he said, ‘‘ the Constitution shall be 
administered by me according to the safe and honest meaning contem- 
plated by the plain understanding of the people at the time of its adoption 
=a meaning to be found in the explanations of those who advocated; not 
those’ who opposed it. These explanations are preserved in the publica- 
tions of the time.” To this high authority I appeal — to the honest meéan- 
ing of the instrument, the plain understanding of its framers. I, like: Mr. 
Jefferson, appeal to the opinions of those who were the friends of the Con- 
stitution at the time it was submitted to the states. Three of our most 
distinguished statesmen, who had much agency in framing this Constitu- 
tion, finding that objections had been raised against its adoption, and: that 
much of the hostility produced against it had resulted from a misunder- 
standing of some of its provisions, united in the patriotic work of explain- 
“ing ‘the true meaning of its framers. They published a series of papers, 
under the signature of Publius, which were afterwards republished: ina 
book ‘called the Federalist. ‘This contemporaneous exposition is what Mr. 
‘Jefferson must have advertéed to when he speaks of the publication of the 
time. From this very valuable work, for which we are indebted to Messrs. 
Hamilton, Madison, and King, I will take the liberty of reading some ex- 
tracts, to which I solicit the attention of the committee. In the seventy- 
eighth number we read, ‘“ Good behavior for the continuance in office of 
the judicial magistracy, is the most valuable of the modern improvements 
in the practice of government. In a republic, it is a barrier to the-en- 
croachments and oppressions of the representative body ; and it is the best 
expedient that can be devised in any government to secure: a steady, up- 
‘ight, and ‘impartial administration of the laws. The judiciary, in a gov- 
“ernment where the departments of power are separate from each:other, 
from the nature of its functions, will always be the least dangerous to"the 
political rights of the Constitution. It has no influence over the sword or 
the purse, and may be truly said to have neither force nor will, but merely 
judgment. . The complete independence of the courts of justice is essen- 
tial'in a limited constitution ; one containing specified exceptions to the 
legislative authority ; such as that it shall pass no ez post facto law, no bill 
of attainder, &c. Such limitations can be preserved in practice no other 
way than through the courts of justice, whose duty it must be to declare 
all acts manifestly contrary to the. Constitution void. - Without :this, all 
the reservations of particular rights or privileges of the states or the people 
would amount to.nothing. Where the will of the legislature, declared: in 
its statutes, stands in opposition to that of the people, declared in the Con- 
stitution, the courts, designed to be an intermediate body between the péo- 
ple and the legislature, are to keep the latter within the limits assigned to 
their authority. The Convention acted wisely in establishing good beha- 
vior as the tenure ‘of judicial offices. Their plan would: have been’ inex- 
cusably defective had: it wanted this important feature of good government.” 
‘The authority I-have read:proves to demonstration what Was the: intention 
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of the Convention on. this subject —that it w: ‘ to--establis 
‘completely. independent of the execu 
judges removable only by: im; eachmen 
of-the General ponen 


he orc 
never ‘would: have ed the i 
ing. this. declaration by. the debates. in. 
From those. of the Virginia Convention Twill r 
“what..were there the opinions of thé. speakers: of both: ‘ica 
“General. Marshall, the: present chief justice, says, rn nthe 
of the; United. States go beyond those. delegated, powe' 
ynake .a law not warranted by any. of the powers en 
considered i as an infringement of ‘the. Constitatign, 
they would not consider ‘such a law as coming. under’,the 
‘they would declare it void.” | Mr. Grayson, who 9} 
wwe-find saying,“ The judges. will nat ‘be:independe 
ries may be augmented; | This-is left. open. -, What: i 
£1000 ‘annually to a. judge? Tis but a trifling . Objéct 
little. money, i ou: purchase . the most invaluable "Fleas t 
fan. enjoy. , he Judges are to defend the Constitution. rt 
du answer,. says, ‘‘ I wished .to insert a resfraint_ on. the | augme 
‘well. as..diminution -of the: compensation of the judges; but: Lv 
ruled.’ . Fhe business of the courts must‘increase. .If there was: 
to increase- their pay, according to the increase of: business, d 
of the judges,. it might happen that.there would be- ‘such 
pf business: .as would reduce the pay ‘to a: most tri 
Here we find Mr. Madison not using the.words,good: 
(what: we say was meant by good ray di : 
"The opinions of Mr. Madison. I deem ‘conclusive: a8 t 
words good behavior. Let us now see what: was the. opinion a 
ject of the first Congress under the Constitution, when the 
Dill, was debated: Mr. Stone says, ‘The establishment of th 
immutable.”” Mr: Madison: says, ‘* The judges ate to be remove 
. inipeachment: and ‘coriviction before Congress.””.. Mt. Gerry, who ha 
a: aanember of bigs General ee, npr hirs 


the government ; ‘they ill. ; 

the. united voice, of. “America, and .that. only. by 

‘Here it is evident Mr. Gerry supposed .a project:} 
é through the baa 
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Louisiana Treaty. 
MEER PEE cele ete : Hovsx: o¥ Representatives, October 25, 1803. 
‘Mr. ELLIOT. The Constitution is silent on the subject of the acqui- 
sition of territory; therefore the treaty is unconstitutional. _ This question 
‘js not to be determined. from a mere view of the Constitution itself 
although. it may be considered as admitted that it does not prohibit, in 
express terms, the acquisition of territory. It is a rule of law that, in 
order to ascertain the import of a contract, the evident intention of the 
parties, at the time of forming it, is principally to be regarded. . Previous 
to the formation of this Constitution, there existed certain principles: of 
the law of nature. and nations, consecrated by time and experience, in 
cotiformity to which the Constitution was formed. ‘The question before us, 
I have always believed, must be decided upon the law of nations alone. . 
Dr. MITCHELL. The people,.in forming their Constitution, had an 
eye to that law of nations which is deducible by natural reason, and estab- 
lished by common consent, to regulate the intercourse and concerns of 
nations. . With a view to this law the treaty-making power was constituted, 
and, by virtue of this law, the government and people of the United States, 
in common with all other nations, possess the power and right of making 
acquisitions of territory by conquest, cession, or purchase. ove 
_ Mr. SMILIE. Weare obliged to admit the inhabitants according to 
the principles of. the Constitution. Suppose those principles forbid their 
admission; then we are not obliged to admit them. ‘This followed. as 
an absolute consequence from the premises. There, however, existed a 
remedy for this case, if it should occur; for, if the prevailing opinion shall 
_be, that the inhabitants of the ceded territory cannot be admitted under, 
the Constitution, as it now stands, the people of the United States can, if 
they see fit, apply a remedy, by amending the Constitution so as to author- 
ize their admission. And if they do not choose to do this, the inhabitants 
may remain in a colonial state. ae 
Mr. RODNEY. In the view of the Constitution, the Unien is composed 
of two. corporate bodies — of states and territories. A recurrence to the 
Constitution will show that it is predicated on the principle of the United 
States’ territory, either by war, treaty, or purchase. There was one part 
‘of that instrament within whose capacious grasp all these. modes of, ac- 
quisition were embraced. By the Constitution, Congress have power ‘to 
“lay and collect taxes, duties, imposts, and excises; to pay the debts and 
provide for the common defence and general: welfare of the United States.” 
To provide for the general welfare. The import of these terms is very 
comprehensive indeed. If this general delegation of authority be not at 
variance with other particular powers specially granted, nor restricted by 
them, — if it be not in any degree comprehended in those subsequently 
delegated, — I cannot perceive why, within.the fair meaning of these gen- 
eral provisions, is not included the power of increasing our territory, if 
necessary for:the general welfare or common defence. - kab 
_ Mr. TRACY, among other objections, said that the 7th article admits, 
‘for twelve’ years; the shipsof France and Spain into the ceded territory, 
free of foreign duty.” This is giving a commercial preference to those 
ports over the other ports of: the United- States, because it_is well-known 
that a duty of forty-four cents on tonnage, and ten per cent. on duties, are 
paid by all foreign vessels in all the ports of the United States. If it be 
said we must repeal those laws, and then the preference will cease, the 
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answer is, that this 7th article gives the exclusive right .of entering: the: 
ports of Louisiana to the ships of France:and Spain; and if our:discrim= 
jnating duties were repealed this day, the preference would: be given ‘to 
the ports of the United States to those:of Louisiana; ‘so. that: the prefers’ 
ence, by any regulation of commerce or revenue, which the Constitu on 
expressly forbids from being given to:the ports.of -one state over those off 
another, would be given by this treaty, in violation of the Constitatio) 
~ We can hold territory; but-to admit the inhabitants “into the “Unio 
to make citizens of them, and states, by treaty, we cannot constitutional 
do, and. no subsequent act of legislation, or even ordinary amendmeé 
our Constitution, can legalize such measures. tal Pg ae 
Mr. ADAMS. It has been argued that the bill ought not to pass, be- 
cause the treaty itself is an unconstitutional, or, to use the words of..the 
gentleman from Connecticut, (Mr. Tracy,) an extra-constitutional act, 
because it contains engagements which the powers of the Senate: were 
not competent to ratify, the powers of Congress not competent to confirm ; 
and, as two of the gentlemen have contended, not even the legislatures’ of 
the number of states requisite to effect an amendment of the Constitut 
are adequate to sanction. It is, therefore, they say, a nullity... We.can- 
not fulfil our part of its conditions; and on our failure in the performance 
of any one stipulation, France may consider herself as absolved from the 
obligations of the whole treaty on hers. I do not conceive it: necessary 
to enter into the merits of the treaty at this time. The proper occasion 
for that discussion is past. But allowing even that this is a case for 
which the Constitution has not provided, it does not, in my mind, follow 
that the treaty is a nullity, or that its obligations, either on us or on France,. 
must necessarily be cancelled. For my own part, I am free to confe: 
that the 3d ‘article, and more especially. the 7th, contain ‘engageinents 
placing us in a dilemma, from which I see no possible mode of extricat, 
ing ourselves but by an amendment, or rather an’ addition, to: the Ir 
stitution. ; Ee oe 
The gentleman from Connecticut, (Mr. Tracy,) both on a former oc 
casion and in this day’s debate, appears to me to have shown this to. dem- 
onstration. But what is this more than saying that the President and 
Senate have bound the nation to engagements. which require the coopera- 
tion of more extensive powers than theirs to carry them into execution ? 
Nothing is more common, in the negotiations between nation and nation, 
than for.a minister to agree to and sign articles beyond ‘the extent of: his. 
powers. This is what your ministers, in the very case before you, have. 
confessedly done. It is well known that their powers did not authorize. 
them to conclude this treaty; but they acted for the-benefit of their 
country, and this house, by a large majority, has advised to the. ratifies 
tion of their proceedings. _ Suppose, then, not only that the ministers w 
sigued, but the President and Senate who ratified, this compact, have exe 
ceeded their powers; suppose that the other house of Congress, who have 
given their assent by passing this and other bills for the fulfilment of the 
obligations it imposes on us, have exceeded. their powers ; nay, suppose 
even that the majority of the states competent to.amend the Constitu 
in other cases, could not amend it in this, without exceeding the 
ers, — and this is the extremest point to which any gentleman on 
floor has extended’ his scruples; — suppose all this; and there still remains 
in the country.a power competent to. adopt and sanction every part of our 
engagements, and to carry them entirely into execution ; for, i 
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ing the objections and ‘apprehensions of many individuals, of many wise, 
able; and-excellent men,:in- various parts‘of the Union, yet, such is ‘the 
public favor attending the transaction which commenced by the negotia- 
tion of this treaty, and which I hope-will terminate in our full, undis- 
turbed,. and undisputed possession of the ceded territory, that I firmly 
believe; if an amendment to the Constitution, amply sufficient for the ac- 
complishment of every thing for which we have contracted, shall be: pro- 
posed, as 1 think it ought, it will be adopted by the legislature of every 
state in the Union. We can, therefore, fulfil our part of the convention, 
and this is all that France has a mght to require of us. France can 
never have a right to come and say, “I am discharged from the obligation 
of this treaty, because your President and Senate, in ratifying, exceeded 
their powers ;”” for this would be interfering in the internal arrangements 
of our government. It would be intermeddling in questions with which 
she‘has no concern, and which must be settled altogether by ourselves, 
The only question for France is, whether she has contracted with the de- 
partment of our governmert authorized to make treaties; and this being 
clear, her only right is to require that the conditions stipulated in our 
name be punctually and faithfully performed. I trust they will be-so per- 
formed, and will cheerfully lend my hand to every act necessary to the 
purpose; for I consider the object as of the highest advantage to us; and 
the gentleman from Kentucky himself, who has displayed, with so.much 
eloquence, the immense importance, to this Union, of the possession of 
the ceded country, cannot carry his ideas farther on the subject than I do. 
_* With: these impressions, sir, perceiving in the first objection no sub- 
stantial reason requiring the postponement, and in.the second. no adequate 
argument for the rejection, of this bill, I shall give my vote in its favor. 
Mr. TRACY. it is unreasonable to suppose that Congress should, by 
a majority only, admit new foreign states, and swallow up, by it, the old 
partners, when two thirds of all the members are made requisite for the 
least alteration in the Constitution. 
‘Dr. MITCHELL. The 3d section of the 4th article of the Constitu- 
tion: contemplates: that: territory and other property may belong to the 
United States... By a treaty. with France, the nation has_ lately ‘acquired 
title: to-a:new'territory, with various kinds of public property on it and 
annexed:to it: By the same section of the Constitution, Congress.is.:so 
clothed with the power to dispose of such territory-and- property, and: to 
make all ‘needful rules and regulations respecting it. This is as.fair.an 
exercise of ‘constitutional authority as. that by which we .assemble. aud 
hold our:seats in this house... ‘T’o the’ title thus ‘obtained,. we wish -now..to 
add. the possession; and it. is proposed, for this important. purpose, the 
President shall be-empowered. | tee A ; 


[Note.: Jefferson hinself (under whose. auspices the treaty was made) was of 
; opinion that the measure was unconstitutional, and required an amendinent of ‘the 
Constitution to justify it. He a¢cordingly urged-his friends strenuously to that course ; 
at. the same: time he added, “that it will be desirable for Congress to do what. is neces- 
-sary: in: silence ;.”’.““ whatever. Congress shall think necessary to do, should be done 
with as little.debate as possible, and particularly so far as respects the .constitutional 
difficulty ;: 1-confess, then, I think it important, in the present case,'to set an ex- 
ample against broad construction by appealing for new power to the people. « If, how- 
ever, our friends shall. think-differently, certainly I shall: acquiesce with satisfaction ; 
confiding that the: good sense of our country will: correct the evil: of construction, 
when it shall. produce ill effects”? : : 
“His letter to DroSibley, (in June, 1803,) recently published, is decisive that he 
“thought an amendment of the Constitution necessary. ~ Yet he did not hesitate, with- 
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out such amendment, to give effect to every measure to carry the treaty. inte 
during his administration. See Jefferson's. Corresp., ii: pp. 4,253; Story's Com 
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District of Columbia.— On the Report. of. the. Commi ce 
Elections, on the Case of John: P. Van Ness. 


“House oF REPRESENTATIVES, Tonviary, L 
Mr. VAN NESS said, the reasons he should offer to the commit 
retaining his seat were few and simple. He thought the fair, 
sound construction did not affect his case; that the incapacitating 
vision only applied to civil offices. The Constitution was only. a digest 
of the most approved principles of the constitutions of the several state 
which the spirit of those constitutions was combined. - Not one of those 
constitutions excluded from office those who had accepted military appoint- 
ments, except in the regular service. He, therefore, felt a full conviction 
that it never was the intention of the framers of the Constitution of the 
United States to exclude militia officers from holding’a seat in C 
And however important it might be to adhere to the letter‘of the't 
tution, yet, when the spirit of it was so clear as it appeared to 
ought to have weight in the decision of the question’ before the'c 
which might affect objects of great importance. ‘The right of evéry por on 
of the Union to a representation in that house was very important, and 
ee to be respected in all cases which may either directly or indire tly 
affect it. : 
Mr. BACON observed, though the first part of the section of the Con- 
‘stitution referred to civil offices, yet the latter part used the expression 
any office, which was more comprehensive, and appeared to them to have 
been intended to have a universal effect. 
__ The question was then taken on the report of the com 
tions, which was agreed to without a division. 


On Mr. Bacon’s Resolution to re-cede the District of Columbia. 


House or Representatives, February 9,:1803."" 

Mr. BAYARD. . Now, the states of Maryland and Virginia have made 
this cession, with the conseut and approbation of the people i in the ceded 
territory, and Congress ‘has accepted the cession, and assumed the jarisdic- 
tion: Are they, then, at: liberty, or can they ‘relinquish’ it, without the 
consent of the other parties ? 1. It is presumed they cannot. “In his-opin- 
ion, they were constitutionally and morally bound to proceed in the exer- 
cise of that power: regularly assumed, either immediately” by: themselves, 
er by ‘the intervention of a tertitorial legislature, chosen and’ acting “under 
a special act of Congress for'that purpose. To relinquish the jurisdiction 
at this time, and re-cede. the territory, would, in his view, ‘exhibit’ a-sur+ 
prising inconsistency of conduct inthe legislature; it would discov uch 
a versatility, such a disposition to change, as could not fail to. ‘unsettle 
the minds’ of the people, and shake thelr mle in the gevernmen 


Dueling. - — Ona Resolution for rendertiin all Parsons: conc 

in a Duel incapable of holding an. Office. nder the: Ge: 
Government of the. United States. : 

» House. oF REPREsENraTivEs 


Mr. DAVIS wide af the house. could: be made. sensib é 
lution embraced a subject on which it could not constitu mally act, 
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‘To him it was plain that; -if the house pursued the 
jation, jt 1éd them’ Gn* forbidden’ ground. © ‘In the first’ 
the : ae ‘a right which, by their Constitution, they 
fo wit, the right of free: ‘elections. “Do wh hat the: 
é lutee, and no*man can Hold @ seat here who éver fought: 
ve ‘or Carried a challenge, although he maybe the choice’ of 
No such: thing ‘is:said in ‘the Constitution: The people, ir ' 
instrument,. have already defined the disqualifications to office ; 
ter of their rights declares’ that no person who has been ji impez 
found guilty shall hold an office; and I contend that Congréss canno’ 
ch a person for any offence done by him as’ an individual. Two. 
requisite to ground an impeachment. ‘First, the person must 
cer of the United States: secondly, he must have been. guilty of: 
alfeasance in the discharge of the duties im 7 ae on him by that. 
: If an individual who does not hold an office under the United: 
States commits murder, I deny the. right of Congress to impeach him. 
He is made amenable to the state Jaws. . While we were busy in impeach- 
ing ‘him, ‘he ‘might be executed’ by the. statute laws of the “states. my 
observations disclaim the right we have to act on it. . 
‘he esolution was Regatived. ao Ah 


“On the diendmiént t to. the Constivistion.: oe 

* ret g House. oF serrergaier Dece ser 9,” 1804." 

e fate ofthe other:littlé republ ranted the. 
‘smaller “members yoald ‘be: wrallowed up. an ‘onés, . 
‘who would, in turn, attack each other; and thus the liberty. achieved: by 
the blood of some of the bravest meu that éver lived would: ‘pass away 
without leaving a trace behind it. They, therefore, yielded every thing’ 
to the little states, peg, they were not numerous,. and naturally 
jealous of the large ones. If we examine the Constitution, we shall. 
find: the * whole of. shi pore? of the governnient centred ii in i the 

Ss ; ; 


2 Empeachment of Judge Chase. ° 
-Hovsr oF Representatives, February: 21, 18 
: OPKINSON. ‘What part. of the : Constitution. declares any of. 
jarged and proved upon Judge-Chase, even in’ the worst. asp ‘f : 
impeachable? He- has not. been guilty of. bribery or -corruption; 

not: charged. with them. : Has ‘he, then; been guilty. of “other 
-oniademeanors ” 2 . Tn an instrumen ae satred. as: the ‘Constitur 


; ae es ‘tamed a es, 
: ce from: the. sag 


igen, of. the ‘Constitution, 
ust: also be. ‘applied to “ mis- 
of 


nay, nevertheless, be. 
.Obse#ve; ’ sir the 
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” a ys 


eximes. with which these “ other. high. crimes. 
tion, and. we may learn something 9! 
ection.with. “ bribery and.-corruption 
subject to the same penalties 
of the word “ high,” in relation: to m, 
offences must ‘be governed bythe. mere mez 
’ without deriving any grade from the ; 
ip AS unimpaired — that the offence,. whatever it 
peachment, must be such a-one as, would. sup 
isdemeanor ” is a legal and technical term, well und 
in-law ; and in the construction of a legal instrument; we. 
their Tegal significations. A misdemeanor, orac 
and. proper acceptation. they are synonymous. 
or: omitted, in the riclation of a acti law, 
ae | it. 


ret States would be pen a oat 
ig certain cases, on the Lemgeignte® and n 


posed. 
h Résoloed,. As the opinion. “of this cominittee, | t 
ought. to be laid on the: following articles, faanutectabed by ] 
tions. having no commercial. treaty with the United States : 
On. articles of which leather. is the cea: of chief valu 
tional duty of per ceiit. ad valorem... . ae, 
‘On ed: iron, ‘steel, tin, pewt 
ith ef er of. these metals is” 


. ne 


R - As e opinion’-of this’ committee, hat - tthe dnty: on. task 
Ric: shaving: commercial : treaties with the. ‘United States, 
educed'to -.-+ pérton-"-  *’ 
solved; As the opinion ‘of :this committee, that where! “any. nation 
efusé’ to consider /as.'vessels of the United. States ‘any: vessels ‘nat 
within “the United States, the foreign-built vessels of such nation - 
gught to: be pabieoted to a like refusal, unless built: within. the. United f 
‘States. 2° 

Be Resolved, As the opinion: of this voramittee,. that where ‘any. nation 
efise’ to admit the produce and manufactures of the United States, 
i vesséls belonging to the United States, or to:admit them in ves 
selsof the United States if last imported front any place not within .the 
United.States, a like restriction ought, after the day of... 1,0, be 
extended-to the produce and manufactures .of such nation; and that, in. the 
mean time, a-duty. of per ton, extraordinary, ought to be. imposed on 
vessels so importing any such. produce oy manufacture. 

6. Resolved, As the opinion of this committee,, that where, any nation 
efuse.to: the vessels of the United States. a carriage of the produce 
_ and“inenufactures: thereof, while. such. ‘produce. or-. manufactures are .ad- 

mitted “by: it, ai its own vessels, it would be just to: make the restriction 
reciprocal but, inasmuch as*such a. measure, if. suddenly. adopted, might 
; , istressing .i Ge Tritt tention of 
. States, it is expedient, for the.-present, th extraor- 
din 7 only: of bé imposed ‘on, the vessels so - employed 4 
distilled. epinite. imported therein shalt be subject to.an aad onal dat 
one: part of the existing duty. iki 
A Resolved, As the opinion of this committee, that provision ought t to 
be: made for liquidating and ascertaining the losses, sustained by citi- 
zens of the United States, from the operation of particular regulations: of 
_ atiy: “country, contravening the. law of nations; and that such losses: be 
f sedi in: the first instance, out ot me additional duties: ‘on: | maritfac. 


| Contractors. ; 
solved, That: a contractor, under the government of thé: Unit 
isan officer within the purview: and meaning of - ‘the. Coniatitutio 

is" incapable of ‘holding: a seat in this, house. - 

EPPES. °F. do not believe Congress have power: ‘to pass this. res 

a inisaedepe are, No person’: holdin an office 


ire sia aod Seas Thelt 
officers only. Tt v 


1807, 1808.] To suipend the Embargo. Quincy): 


“kn extensive: menirig has been given'to- the: word 
a:construction of the meaning of this: ‘word is:w 
to'decide. That all contractors-are.; not! offi 
for instance, makes ‘a‘contract with | governmes 
certainly is not an officer, according to the com 
tiot of that word. - He’ is, showeyer,-a contractor, and 
tion, excluded from a séat here.” A: carrier of: the va 
néar an officer. The person takes an oath, is subject pe 
remission of which depends on the executive. ~~: 


Public Lands. — On the “Resolution foe inves 
tion ae the Public Lands in. Shares: of the Chesapeake 


give the power to cut canals; but we possess, ‘and are.in:-th 
of, the power to provide for the ‘protection: and safety of com: 
defence of the nation. “It has never been Coatcades t 
which has not been expressly delegated, 
‘There is no express power given to erect a fort. or: maga! ine 
is recognized inthe delegation of exclusive legislative powers 
cases. The power to erect lighthouses and piers, to survey. and take’ the: 
sounditigs on ‘the coast, or to erect public buildings, is neither’ expréssly 
given nor recognized in the Constitution; but.it is embraced by a liberal - 
and just interpretation of the clause in the Constitution, : which legitiniates | 
all laws necessary’and proper for carrying into: execution the powe 
pressly delegated. On a like principle, the: Bank of the Un’ 
Mieorierated Having a power to provide for the'safety 
the defence of the nation, we may fairly. infer: pow 
measure ra proper wae a view to ies si ec 


To. suspend. the 4 Bieetae: 
; -. Hovse: or. REPRESENTATIVES, April 9, If 
Me. QUIN cy. “The Constitution of the United States; as- I underst: 
it, has in every. part. réference to the nature-of' things: and: neces 
society. No portion of it-was intended as. a.mere®: ‘ground. for't 
technical skill, or of verbal ingenuity: The direct, ‘exp 
which it invests Congress are: always tobe’ so. Constru 
people td attain the’ end for which they: were given. 
ered from the nature of those powers, compared: with th ; 
cies of hada and. the other. provisions‘of the Conatitutic 
Sas: in. this case,. concerning:the: extent: of +t 
implied. powers. vested’ in’ us™ ‘by ‘the 
contains the criterion by which it ig 4 
and - “proper for: 


such discretion shall be exercised. 


United Stites Bank Charter. Auston. [1810. 


‘¥ said, all the: respective Tepresentatives of the: people, of the 
“2e,. ‘and. the-sovereignuty in ‘a political capacity of each state, 
to-enact a law. An honorable. gentleman from Tennessee’ 
bell) . admitted - that the- power to ‘repeal-must ‘be coéxtensive » 
he power:to make. - If this be admitted, I will not fail to convince 


tidnally:assent to: it. “What does it propose? To give the Président of 
the: United. States.power to repeal an’ existing law now in force :—— upon 
what? Upon the happening of certain contingencies in Europe? No. 
But in those contingencies which they suppose in his judgment shall render 
it. ‘© repeal the law, a discretion is committed to him — upon the hap- 
penitiig of those events —to suspend the law. It is that discretion to which 
LE object. I do not say it will be improperly placed at all; but the power 
and discretion to judge of the safety of the United States, is a power legis- 
lative in its nature and effects, and as such, under the Constitution, cannot 
be-exercised by one branch of the legislature, I pray gentlemen. to note 
this distinction, that whenever the events happen, if the President exercise 
his‘judgment upon those events, and suspend the law, it-is the exercise of 
a legislative power: the people, by the Constitution of the country, never 
raeant to: confide to any one man the power of legislating for it, 


Lindel of the Charter of the United States Bank. 


Housx or Representatives, April 13, 1810. 
it? LOVE. “The asstion of the ‘constitutionality of the bank solely 
depends on the question, whether it is necessary and proper for conducting 
the’moneyed operations of government. So great a change has taken place 
on that subject within twenty years past, that it is supposed the question is 
now settled. Not only the moneyed transactions of the United States, but, 
it-.is: believed, of all the state governments, are carried on through the 
state banks, as well as commercial transactions, and other moneyed nego- 
tiations. | j 
"TROUP said gentlemen might pass the bill but for the constitu- 
- question.” “If they did pass it, he hoped they would not permit 
- themselves to-become the retailing hucksters of the community, for the 
sale of: bank charters. ‘I'here is a power in the Constitution to sell the 
.public property; but there is certainly no: power to sell privileges of any 
kind.--I, therefore, move to strike out the bribe, the douceur, the ‘bonus, 
as’ gentlemen call it, of 1,250,000 dollars. . 
“Mr. KEY -said, to him it. clearly. appeared within the power and limit of 
‘is: Constitution to establish a bank; if ‘Mecessary, for the pailession of the 


M ROUP. obeetved, that some gentlemen had said that the power to 
rporate:a bank was derived from the power to Jay and collect revenue ; 
at the:power ought to be exercised, because banks give a facility to 
sollection. of the. revere. If the power be exercised; it ‘mast be 
necessary. ‘and proper. ‘If it be necessary to the collection of the revenue, 
the revenue: cannot be-collected without it. The gentleman from Mary- 
land might say a-bank institution was useful. He might say it would give 

. facility to the collection. of the revenue; but facility and necessity. are 
" wholly different; and ‘the:Constitution says that a power, to be: incidental, 

thyst be necessary and proper. — ~ 

Mr. “ALSTON. Inthe 10th article, Ist section, of the Constiition, it 


5a the manner in which this law is worded, we Cannot constitu: . 
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is:said, “No state shall. coin money, ethit. bills of. cred: 
thing but gold and silver. coma legal. tender 

in pretation which I give to it is, that the U. 
io make any thing, besides gold: and silver, :a 
ceive to-be.a fair interpretation be admitted, it mu 
ght to make bank paper a. Jegal tender... Mu! 
they the Boner, of causing it to be: received by thems 


- “Mr. BURWELL. Iti is my most aathates conviction; that: 
stitution. of the country gives no: authority. to Congress . to incorporate a 
bank, and endow the stockholders with chartered immunities." : e 
“The j power to establish a. bank cannot. be: deduced. froni.. 
phrases, “‘ to provide for the common defence cand ; general 
cause they merely announce the object for which the. gen 
was instituted. The only means by which this: object 
are ‘specifically enuinerated in the Constitution; | a 
aniple, ‘it is a defect which. Congress aré incompetent to-suppl; 
“PB. PORTER. The Constitution: is a specification 
or :means, themselves, by which certain’ objects are to be accoinpli 
The powers of the Constitution; carried into execution accordin; 
strict terms and ‘import of them, are the appropriate means, and- the: only 
ans, within the reach of.this' government, for the attainment of - its ends; 
rue, as the Constitution declares, — and it would be equally | true if: 
: thé Constitution did not. declare it, — that. Congress have-a right 
‘all Jaws necessary and proper for executing the. delegated po 
;  givés‘no latitade of discretion in the selection ‘of: mean 
‘Mr.. KEY. The end, or, power given, is'-to Jay: and 
P: Pay the. public . debt: ‘The power to make laws ‘necessary. 
‘effect that end is also given, and consists in devising and estal 
means of decomplishing it. The means to accomplish the en a 
where restricted. 
Tf a bank is useful and: nedessiry in n the collection of taxes and imposts; 
and: ‘payment of the public debt, and is the best:mode of effecting it, the 
création of a-bank- for. such purposes is definitely within. the: po 
Congress ; .and. more, it is:the bounden daty of Congr 
because they are ‘bound, to adopt the best - practicable, ; 
necessary and proper: méans to collect the tax. and. impo: 
- Mi: EPPES. The-Constitution of the United States 
been’ considered as a-grant of particular, and not: of gene 
Those powers are the primaty or. expressly delegated, and. 
or implied. . The character of: the instrument’ precluded: the 
a: bill of rights,” because the question never: could: ari 
reserved, but what: was - -granted,’. ‘The. framers. of the: Consti 
well aware of. this, and. so were the. people who: adopted. i 
fore, fairly to. be ‘inférred that, ‘whenever - there’ ‘app 
restriction, ‘inthe shape ofa. negative clause; 
cised' the poiver interdicted. had. euch. dlause 
instrument. 


FORD. If the state governments are res 
_ ing this righ it to. incorporate ‘a bank,-it would appear; ¢ 
this right is vested-in the governmient of: the United States 
VOL. IV. 3 
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reignty..of this nation is vested in the state governments, and in the federal _ 
cept that part. of.it. which is restrained by the people, which 
e.right of electing their public: functionaries... ; 

ight, to create a corporation is a.right . inherent, in. every sove- 
people of the United States cannot exercise.this right. If, 
€.states are restrained from creating a bank with authority to emit 
08 credit, it appears. to. be established that the federal government 
possess. this right. If, however, it is still believed that the law by 
Which this bank has been created was the result of a forced construction, 
yet'I: must contend that that construction is entitled to some weight in the 
decision .of this question. The time and state of the public mind, when 
this: construction was given, gives it a strong claim to consideration upon 
this occasion. This construction was given shortly after the government 
was organized, when first impressions had not been effaced by lapse of 
time, or distorted by party feelings or individual animosity. The parties 
which then existed were literally federal and anti-federal. Those who 
were friendly to the Federal Constitution, and those who were inimical to 
it, formed the only parties then known in this nation. 

Mr. CLAY. . What is the nature of this government ? It is emphati- 
cally federal ; vested with. an aggregate of specified powers for general pur- 
‘poses, conceded by existing sovereignties, who have themselves retained 
what is not so conceded. te is said there are cases in which it must act 
on. implied | powers, This is not.controverted; but the implication must 

necessary, and obviously, flow from the ‘enumerated powers with which 

all : The. _power.to charter companies is not specified in the grant, 
contend, is of a.nature not transferable by mere. implication.- It is 
‘one f the most exalted attributes of sovereignty. 

‘Is it to be imagined that a power so vast “would have been left by the 
wisdom of the Constitution to doubtful inference? It has been alleged 
that there are many instances, in the Constitution, where powers in their 
nature incidental, and which would have necessarily been vested along 
with the-principal, are nevertheless expressly enumerated ; and the power 
“to make rules and regulations for the government of the land and naval 
forces,”. which, it is said, is incidental to the power to raise armies, and 
navy, i is given as an example. What does this prove? How 
cautious. the Convention were to leave as little as possible to im- 
plication ‘In all cases where incidental powers are acted upon, the. prin- 
cipal.and- incidental ought to be congenial with each other, and. partake 
of a common nature. The incidental power ought to be strictly subordi- 

nd limited..to the end proposed to be attained by the specified 
. Tn other words, — under the name of. accomplishing one object 
“which is. specified, the power .implied ought not ‘to be made to embrace 
other, objects, which are not specified in the Constitution. . If, then, you 
oi wld: establish a bank to collect and.distribute the revenue, it ought to be 
* restricted to the purpose of such collection and distribution. - 
ok “¢ontend. that the states have the exclusive power to regulate contracts, 
e.the Gapacities and incapacities to-contract, and to provide as to 
f-responsibility-of debtors to their creditors. . If Congress have 
the powe to-eréct an. artificial body, and say it shall be endowed with the 
attributés of an individual, if you can bestow on this object of your 
_ewn.creation the: ability: to.contract, ——_may- you not, in contravention ofstate 
rights confer. upon slaves, infants, and femes-covert, the ability. to. con- 
7: : And if-you have the powers to say that an association of individuals 
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shall be responsible for their debts. only in a certain Hmited: degree, what 
is to prevent an extension of a similar exemption toindividuals? » Where 
43 the limitation upon this power to:set up corporations?’ You establish 
one in the heart of a state, the basis of whose capital is: money?) You 
may erect others, whose capital shall consist of land, slaves; and: personal 
estates ; and thus the whole property within the jurisdiction of a‘state might 
be absorbed by these’ political bodies.» The existing bank’ contends that 
jt-is beyond the power of a state to tax it; -and if. thiS pretension *be'well 
founded, it is in the power of Congress, by chartering companies, todry 
up all the sources of state revenue. ‘ oe 


On the Bill for raising a Volunteer Corps. 


Hovse. or Representatives, January 12, 1812. 
“Mr. POINDEXTER, Can we constitutionally employ volunteer: mili- 
tia, without the jurisdiction of the United States, in the prosecution ‘of 
hostilities, in the enemy’s country? He was of opinion,. that no. legisla- 
tive act of Congress could confer such a power on the President.) - eae 
Mr. GRUNDY. If the Constitution forbids the President from send- 
ing the militia out of the United States, how can we authorize him.to.do 
so by law? We cannot: we should legislate to no purpose. Whether 
he had the authority or not, would depend upon the construction. the Presi- 
dent himself shall give to the Constitution. Nor could hé see how this 
proposition gets over the difficulty. ae 
It provides that a militiaman may authorize the President to send him 
beyond the limits of the United States. He had always’ understood that, 
_ in framing the Constitution of this government, there was great jealousy 
exhibited lest the general government should swallow up the powers of the 
state governments; and when the power of making war and raising armies 
was given to Congress, the militia was retained by the states, except in 
cases mentioned by the Constitution. How, then, can you permit militia- 
men to engage in the service of the United States, contrary to the provis- 
ions of the Constitution, and by that means leave the state unprotected? 
Mr. PORTER. He did not agree with the gentleman, (Mr.) Poin- 
dexter,) that the militia could in no case be employed without the limits 
of the United States. He did not think their services were to be confined 
by geographical limits. If it became necessary for the executive to call 
out the militia to repel invasion, he thought they might pursue: the enemy 
beyond the limits, until the invaders were effectually dispersed.” AD 
' Mr. CHEVES. Though the gentleman from New York says the’ ser- 
vice of the militia ig not to be bounded by geographical limits, 1 cannot, 
said Mr,-C., discover the premises by which he: comes to this conclusion, 
ifthe general government has no other power over the militia than is given 
to it in this clause of the Constitution. If they may eross the line, why 
not go to the walls of Quebec? The principle is trampled upon the in- 
stant they pass beyond the territorial limits of the United States; nor, if 
this bea correct: construction, said-he,-can the. consent of the individual 
add any thing to the powers or the rights of the general government, _ 
while he: remains a member of the militia of the state. ee 
Mr. CLAY. In one of the amendments, it is declared that a well- 
regulated militia is necessary to the security of a free state. “But:if you 


limit the use of the militia to executing the laws,’ suppressing insurrec: 
tions, and repelling invasions, — if you deny the use of the militia to make 
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he security <of a-state”? He thought 


i Kt is.said that .the _powers of the. general government 
‘sovereign, but. limited. ‘This was to deny the existence of any 
reignty.whiichiwas-limited as to’its objects, than- which. nothing . is, 
ver,-more. common: --But there’ isan authority-on this point which 
M supposed -would-:-not be controverted. He meant Mr. Hamilton’s 
prgument.on. the constitutionality of the Bank of the United States, 
flere Mr. C.. read the following extract from that work: “ The circumstance ‘that 
the powers of the sovereignty are, in this country, between the national and state 
overnments, does not afford the distinction required. It does not follow from this 
iat each of the portions of power, delegated to the one or the other, is not sovereign 
with: regard‘ to its proper objects. It will only follow from it that each has sovereign 
power with regard to certain shings, and notas to other things. To deny thet the gov- 
ernment-of the United Statcs has sovereign power as to its declared purposes and 
trusts, becanse its power does not extend to all Jaws, would be equally to deny that 


atate KGveriinents ave sovereign power in any case, because their power does not 
extend: to every case.” : : 
““Tt'was said, by the same gentleman, that the writers contemporaneous 
with the adoption, and the debates of the several conventions on. the 
adoption of the Constitution, repelled the construction now contended for ; 
ihat ‘gentleman had not produced, nor had any other géntleman pro- 
“a sentence to-that effect, except'the gentleman from Tennessee, 
jdy,) who read from the Virginia debates, in the argument of 
holas, a detiched sentence, in which, speaking of that article of 
histitution. which gives power to Congress “to provide for calling 
the militia to’execute the laws of the Union, suppress insurrections, 
‘repel invasions,” hé says they cannot call them forth for any other 
putpose than to execute the laws, suppress insurrections, and repel inva- 
sions. But Mr. Madison, in the same debate, says, “The most effectual 
Way to render it unnecessary, is to give the general government full power 
to call forth the militia, and exert the whole natural strength of the Union, 
when nécessary.”’ He (Mr. C.) was opposed to the latitude of the bill. 


: Bill. —For the Regulation of Seamen on Board 
the. Public Vessels, and in the Merchant Service of the 
United States, 


beth fant oe Hovse oy Representatives, February, 1813. - 
Ma, SSEYBERT. The Constitution of the United States. declares, 
Congress. shall have power “to establish a uniform rule of naturalization, 
and uniform. laws on the subject of bankruptcies, throughout the United 
States.” . Sir, the rule only relates to the mode ;. it is only. operative during 
the nascent state of the. political: conversion, and it ceases to have effect 
the moment. after the’ process has been completed. Your Constitution 
- on cognizes -the highest :grade of citizenship. that can be. conferred. 
The.alien-is thus made.a-native, as it were, and is fully vested with every 
right and privilege. attachéd.to the native, with the exception impressed on 
he-Constitution.. . Your statutes caunot deprive any particular species of 
¢itizens of the: right of :personal liberty,.or the locomotive faculty, be- 
cause the:-Constitation.does not characterize the citizens of the United 
ind naturalized... Our great family is composed of a class 
sing: a.single genus, who, to all intents and purposes, are equal, 
@. lnstance. specified —~ that_of not being eligible to the. presi- 

Dnited. States... ‘The only exception to the rule is expressed | 
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inthe Constitution. » If other exceptions. had.-been ‘contemplated--by.the 
framers of that-instrament, they would also have beenexpressed: «None 
other having been expressed, he said, it followed that your legislative acts 
could: not make: individual. exceptions touching the-oceupation.of-a. citi- 
zen. ~All-freemen, citizens of the United States; may pursue ‘their happis 
jess in any manner and in any situation they please, provided-they -do not 
violate the rights-of others.. You-cannot deny. to any portion-of. your .citi« 
zens, who desire to plough the deep, the right to do.so, whilst you:permit. 
another portion of them the enjoyment of that right. Bele ys 
Mr. ARCHER. The framers of our Constitution did not intend ‘to 
confine Congress to the technical meaning of the word naturalization,-in 
the exercise of that power — the more especially when the comprehensive 
word rude was made use of. The principle upon which. the power:was. to, 
be exercised was left to the judicious exercise of Congress; all that was 
required was, that the rule should be uniform throughout the states. In 
the grant there is no other specification, as to the exercise. of ‘it,,than:that 
of its uniformity. The term naturalization was borrowed. from England, 
It must be understood here in the sense and meaning which :was, there 
attached to it. Whether it was absolute or qualified, it was. still anatu- 
ralization. But the grant of a power in general terms, necessarily. im- 
plied ‘the right to exercise that power in all its gradations... It was. in-the 
political as it was in the natural world: the genus. included the species. 
Besides, the. power to naturalize was an attribute to sovereignty. It was 
either absolute or qualified; and if the grant to Congress only implied. ja 
power of unlimited naturalization, the power to qualify: existed: in, the 
states or in the people, for what was not specifically granted was reserved, 
In treating of the executive power, the Constitution defines. the qualifi- 
cations of the: President. It declares that he shouldbe a..natural-born 
citizen, or a citizen at the adoption of the Constitution.. -This artic: 
unquestionably no limitation of the power of Congress: upon. the subject 
of naturalization.. It was impossible to abridge a specific grant of power 
without a specific limitation, and the article alluded to-could not. be tor- 
tured, by the most ingenious mind, to diminish, even by implication, the 
authority of Congress upon a subject to which it was totally irrelevant. 


Internal Improvement. — Extract from Mr. Madison’s Message 
to Congress. ES oes 

: : December 5,181. 
Among thé means of advancing the public interest, the occasion’ isa 
proper one for recalling the attention of Congress to the great importance 
of establishing throughout our country the roads and canals: which ean 
bestbe executed under the national authority... No objects within: the 
circle of political economy so richly repay the expense bestowed on them; 
there are none the utility of which is more universally ascertained and ac- 
knowledged ; none that do more honor to the government, whose wise and 
enlarged. patriotism duly appreciates them. ~ Nor: is. there any country 
which ‘presents a field where Nature invites more the art of man to com- 
plete her own work for their accommodation and benefit. . These ‘consid- 
erations are strengthenéd, moreover, by the political effect of these facili- 
ties ‘for intercommunication, in’ brimging and binding more closely: together 
the various parts of our extended confederacy. BSE OE ae 
Whilst the states, individually, with a laudable enterprise-and emulation, 
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avail themselves of their local advantages, by new roads, by navigable ca- 
nals;,and -by.improving the streams susceptible of navigation, the general 
government is the more urged to.similar. undertakings, requiring a national. 
Jurisdiction, and national means, by. the prospect of thus. systematically 
completing. so, inestimable a work. And it is a happy.reflection, that any 
defect. of constitutional. authority which may be encountered, can be sup- 
plied ina mode which the Constitution itself has.providently pointed out: 


On the Commercial Treaty with Great Britain, 


Lh Housz or Representatives, January 8, 1816. 

Mr, HOPKINSON. In the nature of things, there cannot exist, at the 
same time, under the same authority, two contradictory, inconsistent laws, 
and rules of action. One or the other must give way; both cannot be 
obeyed; and if, in this case, this [commercial] treaty has no constitution- 
al. supremacy over an ordinary act of legislation, it, at least, has the 
admitted advantages of being earlier in point of time, of being the last. 
constitutional expression of the will of the nation on this subject. It is 
worthy of remark, that the general power of legislation is given to Con- 
gress in one part of the Constitution; the special power of making trea- 
ties, to ‘the President and Senate, in another part; and then the acts of 
both, if: done constitutionally, are declared, in the same sentence, in 
another part of the Constitution, to be the supreme law of the land, and 
placed upon. the same footing of “authority. 

“Mr. CALHOUN. From the whole complexion of the case, ,said Mr. 
C.; the bill before the house was mere form, and not supposed to be 
necessary to the validity of the treaty. It would be proper, however, he 
observed, to reply to the arguments which have been urged on the general 
hature of the treaty-making power; and as it was a subject of great im- 
portance, he solicited the attentive hearing of the house. 

It is not denied, he believed, that the President, with the concurrence 
of two thirds of the Senate, has a right to make commercial treaties; it 
ig not asserted that this treaty is couched in such general terms as to re- 
quire a law to carry the details into%xecution, Why, then, is this bill 
necessary? Because, say gentlemen, that the treaty of itself, without the 
aid of. this bill, cannot exempt British tonnage, aud goods imported in 
their -bottoms, from the operation of the law laying additional duties ou 
foreign tonnage and goods imported in foreign vessels; or, giving the 
question a more general form, because a treaty cannot annul a law. The 
gentleman from Virginia, (Mr, Barbour,) who argued this point very dis- 
tinetly, though not satisfactorily, took as his general position, that to re- 
peal.a law is a legislative act, and can only be done .by law; that, in the 
distribution of the legislative and treaty-making power, the right to repeal 
a Jaw fell exclusively under the former. 

-How does-this comport with the admission immediately made by him, 
that the treaty of peace repealed the act declaring war? If he admits the 
fact in a single case, what becomes of bis exclusive legislative right? He 
indeed felt that his rule failed him, and in explanation assumed a position 
entirely new; for he admitted that, when the treaty did that which was 
not authorized to be done by law, it did not require the sanction of Con- 
gress, and-might.in its operation repeal a Jaw inconsistent with it. He 
said; Congress is not authorized to. make peace; and for this reason a 
treaty of peace repeals the act declaring war. In this position, he under- 


1816.] Commercial Treaty. — Catnoun: 463 


stood his colleague substantially to concur. He hoped to’makeit-appear 
that, in taking this ground, they have both: yielded.to the-pointin: disews: 
sion.» He would establish, he trusted, to the satisfaction of the house; that 
the treaty-making power, when it was legitimately exercised; always did. 
that. which-could not be done by law; and: that -the-¥easons: advaneed®to. 
prove that the treaty of peace repealed the act ntaking wat, so far. from: 
being peculiar to that-case, apply to all treaties. They do-not form an 
exception, but in fact constitute the rule. Why, then, he asked,. cannot 
Congress make peace? They have the power to declare war, All. ac- 
knowledge this power. Peace and war are opposite. ‘They are the posi+ 
tive and. negative terms-of the same proposition; and what. rule of cons. 
struction. more clear than that, when a power is given: to do an‘act; ‘the 
power is also. given to repeal it? By what right-do you repeal: taxes, ré: 
duce. your army, lay up your navy, or repeal. any law, but: by the force of 
this plain rule of construction ? . Why cannot Congress then. repeal:the:act: 
declaring war? He acknowledged, with the gentleman, they cannot;.con= 
sistently with reason. The solution of this question explained the:whole: 
difficulty. .The reason. is plain; one power may make war; it requires: 
two to-make-peace... It is a state of mutual amity succeeding: hostility; .i¢ 
is a state that cannot be created but with the consent of. both parties. | It 
required a contract or a treaty between the nations at war. Is this peculiar 
to.a treaty of peace? No; it is common to all treaties. It arises out of 
their nature, and uot from any incidental circumstance attaching itself to: 
a particular class. It is no more or less than that Congress cannot make. 
a contract with a foreign nation. Let us apply it to a treaty of com- 
merce —— to. this very case.. Can Congress do what this treaty has'done? 
It.has. repealed the discriminating duties between. this country .and:Eng-. 
land... Either. could. by law repeal its own: But by law they could-go-no, 
farther; and for the same reason, that peace cannot..be made :bylawe:: 
Whenever, then, an ordinary subject of legislation can only.be. regulated 
by contract, it passes from the-sphere of the ordinary power of making 
law, and attaches itself to that of making treaties, wherever it-is lodged: 

y : * *® ¥ * *% s* a 


The treaty-making power has many and powerful limits; and it will ‘be 
found, when he ‘came to discuss what those limits are, that-it cannot.de~ 
stroy the Constitution, or personal liberty ; involve us, without the assent 
of this house, in war ; or grant away our money. © The limits he propo ed 
to this power are not the same, it is true ; but they appeared to him much 
more rational and powerful than those which were supposed’ to present 
effectual guards for its abuse. Let us now consider what they are.” * 

The grant of the power to make treaties is couched in the most general 
terms.’ ‘The words’ of the Constitution are, that the President’ shall hat € 
power, by and with the advice and consent of the Senate, to make trea es; 
provided two thirds of the senators present concur." - es 

- In a subsequent part of the Constitution, treaties are declared to be the 
supreme law of the land. © Whatever limits are imposed on these general 
terms, ought to be the result of the sound construction of the instrame 
There appeared to him but two restrictions on its exercise — the one derived 
from the nature.of our government, and the other from that of th : 
itself. ~Most' certainly all grants of power under the Constitution 
controlled by thé: instrument; for, having their existence fror , the 
must of necessity assume that form which the Constitution has imposed. 
This is acknowledged to be the true source of the legislative power, and 
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itis doubtléss. equally so of the power to make treaties. The limits of the: 
former aré exactly marked ; it was necessary to prevent collision with: 
similar coéxisting state. powers. This country within is divided into two 
distinct: sovereignties. Exact enumeration here is necessary’to prevent: 
thé: most'dangerous consequences. The enumeration of legislative powers 
in the Constitution has relation; then, not to the treaty-making power, but: 
to'the:powers of the states. In our relation to the rest of the world, the 
case is'reversed. Here the states disappear. Divided within, we present,: 
without, the exterior of undivided sovereignty. ‘The wisdom of the Con- 
stitution appears conspicuous. When enumeration was needed, there we 
find the powers enumerated and exactly defined; when not, we do not 
find what would be vain and pernicious to attempt. Whatever, then, 
cbncerns our foreign relations, whatever requires the consent of another 
nation, belongs to the treaty power — can only be regulated by it; and it 
is‘competent to regulate all such subjects, provided — and here are its true 
limits — such regulations are not inconsistent with the Constitution. If 
so, they are void. No treaty can alter the fabric of our governments; 
nor can it do that which the Constitution has expressly forbidden to be 
done; nor can it do that differently which is directed to be done ina given 
mode, and all other modes prohibited. 
--For. instance, the Constitution says no money “shall be drawn out of 
the treasury; but by an appropriation made by law.” Of course no subsidy 
can be granted without.an act of law; and a treaty of alliance could not 
involve: the country in war without the consent of this house. . Besides 
these. constitutional limits, the treaty power, like all others, has other limits, 
derived from its object and nature. It has for its object contracts with. 
foreign. nations, as the powers of Congress have for their object whatever 
can be done in relation to the powers delegated to it without the consent of 
foreign nations. Each, in its proper sphere, operates with genial influence ; 
but-when they become erratic, then they are portentous and dangerous. 
A‘treaty never can legitimately do that which can be done by law; and the 
converse is alsotrue. Suppose the discriminating duties repealed on both 
sides by law; yet what is effected by this treaty would not even then be 
done.:,.the plighted. faith would be wanting; either side might repeal its 
law, without a breach of contract. It appeared to him that gentlemen are too 
much influenced on this subject by the example of Great Britain. Instead 
of. looking to the nature of our government, they have been swayed 
in their opinion by the practice of that government, to which we -are but 
too much in the habit of looking for precedents. 


January 10, 1816. 


Mr. TUCKER. It is contended by the gentleman from South Carolina 
(Mr. Calhoun) that a treaty is superior to the law, because it is a contract 
between one nation and another power. I amready to admit, Mr. Speaker, 
the ingenuity of the gentleman in drawing this distinction. It is what 
may well-be expected from his ingenivus and active mind. But I think it 
will appear that it-is more ingenious than solid, more true than applicable 
to the subject. : 

T admit that, where a contract has been entered into and completed by 
all the ‘necessary powers under our Constitution, it is binding upon the 
nation. But the question -still recurs, When is it complete? In the case 
of'a treaty containing stipulations merely executive, it is complete when 
the ratifications are exchanged. In the case of a treaty which requires a 
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legislative act to give it operation, we contend that the legislative sanction 
smaust be given before it is complete. Until then it isnot a binding contract, 
and the rights of the third party (the foreign power) do not. exist, . Is it 
not'the petitio principti, or —~ if the. gentleman. will permit me-to use the 
“ valgar translation — is it not begging the question, to «contend that before 
‘the legislative sanction the contract is binding, when the very question 
before us is, whether that sanction 6e-necessary.to:make-it binding}... ” 
ooeMr. PINCKNEY.» I lay it down as an incontrovertible truth, that the - 
-’ Gonstitution has assumed, (and indeed how could it do otherwise ?). that the 
" government of the United States might and would have occasion, like the 
other governments of the civilized world, to enter into treaties with fore 
eign powers, upon the various subjects involved in their mutual relations; 
and further, that it might be and was proper to designate the department of 
tle government in which the capacity to make such treaties. should be 
‘lodged. It has said, accordingly, that the President, with the concurrence 
of the Senate, shall possess this part of the national sovereignty. . It has, 
furthermore, given to the same magistrate, with the.same concurrence; the 
exclusive creation and control of the whole machinery of diplomacy... He 
only, with the approbation of the Senate, can appoint a negotiator, or take. 
any step towards a negotiation. The Constitution does not, in.any. part of 
it’ even intimate that any other department shall possess either a ‘constant 
or an occasional right to interpose in the preparation of any treaty,.or in 
the final perfection of it. The President and the Senate are explicitly 
pointed. out as the sole actors in that sort of transaction. cae 
~The prescribed concurrence of the Senate—and that, too, by. a major- 
ity greater than the ordinary legislative majority —plainly excludes the 
necessity of congressional concurrence. If the consent. of :Congress .1o 
any treaty had been intended, the Constitution would. not. have.:been 
guilty of the absurdity of putting a treaty for ratification to the President 
and Senate exclusively, and again to the same President and Senate as 
portions ofthe legislature. It would have submitted the whole matter -at 
once to Congress; and the more especially as the ratification of a treaty. 
by the Senate, as a branch of the legislature, may be by a smaller number 
than a ratification of it by the same body as a branch of the executive 
government... If the ratification of any treaty by the President, with the 
consent of the Senate, must be followed by a legislative ratification, it. is;a 
mere .nonentity. It is good for all purposes, or for none. -And. if it be 
nothing, in effect, it is a mockery. by which nobody would..be. bound, 
The President and Senate would not themselves. be bound. by it; and. the: 
ratification would at last depend, not upon the will of the President and 
two thirds of the Senate, but upon the will of a bare majority of. the two 
branches of the legislature, subject to the qualified legislative. control.of 
the President. ; e cae co esas: 
Upon the power of the President and Senate, therefore, there can be-no. 
doubt. The only question is as to the extent of it; or, in other words,. 
as to the subject upon which it may.be exerted... The effect of the power; 
when exerted within its lawful sphere, is beyond the reach of controversy. 
The Constitution has declared that whatsoever amounts to ‘a treaty-made 
under the authority of the United States, shall. immediately be. supreme 
law. It -has contradistinguished a.éreaty as law, from an. act of Congress 
as law... It has erected treaties, so contradistinguished, into a binding ju- 
dicial rule. It has given them to our courts of justice, in defining the 
jurisdiction, as a portion of the lex terre, which they are.to-interpret and 
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enforce.” In a word, it has communicated to them, if fatified by the de- 
partment which it has specially provided for the making of them, the rank 
of taw —-or-it has‘spoken without meaning. And if it has elevated them 
to that’ rank, it is idle-to attempt to raise them to it by ordinary legis- 
lation. 

It is clear that the power of Congress, as to orsign commerce, is only 
what it professes to be in the Constitution, a legislative power — to be ex- 
erted municipally, without consultation or agreement with those with whom 
we have an intercourse of trade. It is undeniable that the Constitution 
meant to provide for the exercise of another power, relatively to commerce, 
which should exert itself in concert with the analogous power in other 
countries, and should bring about its results, not by statute enacted by 
itself, but by an international compact called a treaty; that it is mani- 
fest that this other power is vested by the Constitution in the President 
and Senate, the only department of the government which it authorizes 
to make any treaty, and which it enables to make all treaties; that, if it 
be ‘so vested, its regular exercise must result in that which, as far as 
it reaches, is Taw in itself, and, consequently, repeals such municipal regu- 
lations as stand in its way; since it is expressly declared by the Constitu- 
tion, that treaties regularly made shall have, as they ought to have, the 
force of law. 

Mr. PICKERING. To a just understanding of the question before the 
house, a distinction should be taken; that is, between the validity and the 
execution of a treaty. While gentlemen on the other side (with a single 
exception) admit that some treaties made by the President and Senate are 
valid without any.act to be done on the part of this house, such as simple 
treaties of peace, and cven of alliance,—secing no special power is 
granted to Congress, by the Constitution, to make peace and form alli- 
ances, —~ yet it is said that, when the intervention of this house is neces- 
sary, as in providing and making appropriations of money to carry treaties 
into execution, then the sanction of this house is requisite, to give them a 
binding force. 

But shall treaties operate a repeal of a law of the United States? Yes; 
because treaties being, equally with acts of Congress, the law of the land, 
they must repeal all the provisions of prior laws contravening their stipu- 
lations according to the well-known maxim, that the latter laws repeal 
all antecedent laws containing contrary provisions ; and so long.as treaties 
exist,so long the government and nation are bound to observe them, and 
the decision of the judges must conform to their stipulations. . But as 
treaties may thus annul the Jaws. of Congress, so may these laws annul 
treaties; and when Congress shall, by a formal act, declare a treaty no 
longer - obligatory on the United States, the judges must abandon the 
treaty, and obey the law. And why? Because the whole authority, on 
our part, which gave existence and force to the treaty, is withdrawn by the 
annulling act. 

“Mr. PINCKNEY. Such is the effect of a law of Congress declaring 
war against..a nation between whom and the United States any treaties 
had been made. “Take, for example, the case of France, with whom we 
had ‘a treaty: of amity and commerce, a treaty of alliance, and. consular 
convention. ‘These treaties having been repeatedly violated on the part 
of the French government, and the just claims of the United States for 
repairing the injuries so committed having been refused, and their at- 
tempts to negotiate an amicable adjustment of all complaints between the 


two, nations -having: been -repelled. with, indignity, ~~and as .:the, French. 
sisted in their system of predatory -violence,-infrac 
hostile tothe rights.of a free and independent. nai 
uses, explicitly, Congress, in July,..1798,. passe 4 
ose treaties should not, thenceforth, be regarded as legall 
he government. .or citizens. ofthe. United: States:.:.And 
wards, Congress passed another law, authorizing the capture :of 
armed vessels, to which the.commerce of the United States:Jon 
“ and. continued to be, a prey. And as in -this,.so in every othe 
_ which Congress shall: judge there existed good and sufficient cause. 
declaring a treaty. void, they will.so. pronounce; either because they-intend 
_ to declare war,:or because they. are willing the United .States should. meet. 


making war upon them. . | 


2.0: Enternal Improvement. — Bonus. Bi 
ae é a 7 ee ee House or Rarreserrativss, F 
MM. 7KERING. He remembered ‘that the supposition’ that 
gress might, under that clause, exercise the power of making roads i 
state, and where they pleased, was offered as a serious objection’ to. th 
adoption of the Constitution, in the Convention of Pennsylvania, of which 
Mr. P.. (then living in that state) was. a member... And his re¢olleé 
was probably the more perfect because he answered the o 
ing, that the power “ to establish post-offices and post 
no more than the. power to direct where post-offices should 
what roads the mails should be carried and this answer appeared; th 
be entirely satisfactory. “ SOR Pees 
_. Mr. CLAY. | As to the constitutional point which had been madé, 
had not a doubt on his mind. It was a sufficient answer to say, that the. 
power was not now to be exercised. It was proposed merely to designate - 
the fund, and, from time to time, as the proceeds of it came in, to invest 
them in. the funded debt of the United States. It:would ‘thus be. 
lating, and Congress could, at some future day, examine: into ‘ 


ause, will perceive tha 


cy 
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ower $0; erect. those-works, but. simply to exercise exclusive legislation 

re. they are erected, such place having. been. previously. 
he consent ofthe states in which the same:shall be. T 
such: works and buildings j is nowhere. expressed in 
jon, - It. is, then,“an implied power,. whose. existence is reco 

e-Constitution itself. But where can it be found, unless ‘i 
d-in the express powers to regulate commerce, and provide for the . 
eC mmon . defence ?.. Without navigation, without commerce iby. sea, we. 
‘should need no lighthouses, beacons,.or piers. 

Af, then, it was constitutional to erect the works which have bees! me 
iH to give facility, safety, and expedition to commerce by sea, ‘will any: 
9 he constitutional power of Congress to erect similar works. on 

yor interior. waters on the great lakes? 


h nternal Improvemenis. 


Senate, February. m7, 1817, 


a Bill t to set apart and pledge, as a permanent Fund for Internal Improvements, the 
. Bonus of the National Bank, and the United States’ Share of its Dividends. 

"Be it enacted, &c., That the bonus secured to the United States by the ‘act to incor- 
porate the subscribers to the Bank of the United States,” and the dividends which 
ise from their shares in its capital stock, during the present term of twenty 

which the 2 proprietors thereof have been incorporated, be, and the same is 
apart and pledged, as a fund_for- constructing roads and canals, and im- 

@ navigation of watercourses, in order to facilitate, promote, and give secu- 
aterm commérce among. the several states, and to render more easy and. less 
iieans ‘and: provisions necessary for their common defence. 
. 2. And’ be it further enacted, That the moneys constituting the said fund ‘shall, 
ikem tithe to time, be applied in constructing such roads or canals, or in improving the 
navigdtion of such watercourses, or both, in each state, as Congress, with the assent 
of such state, shall by law direct, and in "the manner most conducive to the general 
welfare ; and’ the proportion of the said money to be expended on the objects aforesaid; 
in cach staté, shell be in the :atio of its representation, at the time of such expendi- 
ture, in the most numerous branch of the national legislature. 
_ Beet. 3. And be it further enacted, That the said fund be put under the care of the 
secretary of the treasury for. the time being; and that it shall be his duty, unless 
otherwise directed, to. vest the said dividend, if not specifically appropriated by Con- 
‘ress; in the stock. "of. the United States, which stock shall accrue to, and is hereby 
f part of, the said fund. 
ie vd beit further enacted, That it shall also be the daty of the: said secre- 
airs 8 otherwise directed, to vest the bonus for the charter of said bank, as it may 
fall due, } in the.stock of the United States, and also to lay before Congres, at their 
usial ssion, the condition of the said fund. 


Message -¢ a the President, transmitting to ihe Foun. of. Ropes 
entutives his Objections to the [above] Bank Bonus Bill. 


T House’ of ‘Representatives of the United States : 

: Having considered the bill this day presented to me, entitled « An Act 
to. set ‘apart and pledge certain funds for internal improvements;” and 
ich sets:and pledges funds “ for constructing roads and canals, and im- 
Ravigation of watercourses, in order to facilitate, promote, 
and igive Bec ity to; internal commerce among the. several states, and to 
render more easy and less expensive the means and provisions for. the 
‘common: défence,” Iam constrained, by the insuperable difficulty I feel in 
reconciling the bill: with the Constitution of the United States, to return it, 
- with: that obje ‘to the House of Hespresuiepnee: in. ‘wach: it origin- 
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.° The legislative powers vested in Congress are specified and enumerated 
in the 8th section of the Ist article of the Constitution; and it does not 
. appear that the power, proposed to be exercised by the bill, is among the 
enumerated powers ;. or that it falls, by any just interpretation; within the 
ower to make laws necessary and proper for carrying into execution 
those or other powers vested by the Constitution in the government of the 
United. States. 

The power to regulate commerce among the several states’ cannot 
include a power to construct roads and canals, and to improve the naviga- 
tion of watercourses, in order to facilitate, promote, and secure, such a 
commerce, without a latitude of construction departing from the ordinary 
import of the terms, strengthened by the known inconveniences which 
doubtless led to the grant of this remedial power to Congress. T'o refer 
the power in question to the clause “to provide for the common defence 
and general welfare,” would be contrary to the established and consistent 
rules of interpretation, as rendering the special and careful enumeration 
of powers which follow the clause nugatory and improper. Such a 
view of the Constitution would have the effect of giving to Congress a 
general power or legislation, instead of the defined and limited one 
hitherto understood to belong to them — the terms, “‘ the common defence 
and general welfare,” embracing every object and act within the purview 
of the legislative trust. It would have the effect of subjecting both-the 
Constitution and laws of the several states, in all cases not specifically 
exempted, to be superseded by laws of Congress; it being expressly 
declared, ‘that the Constitution of the United States, and laws made in 
pursuance thereof, shall be the supreme law of the land; and the judges 
-of every state shall be bound thereby, any thing in the Constitution: or 
laws of any state to the contrary notwithstanding.” Such a. view of the 
Constitution, finally, would have the effect of excluding the» judicial 
authority of the United States from its participation in guarding the bound- 
ary between the legislative powers of the general and the state govern- 
ments; inasmuch as questions relating to the general welfare, being ques- 
tions of policy and expediency, are unsusceptible of judicial cognizance 
and decision. ae 

A restriction of the power “to provide for the common defence and 
general welfare” to cases which are to be provided for by the expenditure 
of money, would still leave within the legislative power of Congress all 
the great and most important measures of government; money being the 
ordinary and necessary means of carrying them into execution. : 

If a general power to construct roads and canals, to improve the: navi+ 
gation of watercourses, with the train of powers incident thereto, be not 
possessed by Congress, the assent of the states, in the mode provided in 
the bill, cannot confer the power. The only cases in which the consent 
and cession of particular states can extend the power of Congress, are 
those specified and provided for in the Constitution. ee 

Iam not unaware of the great importance of roads and canals, and the 
improved navigation of watercourses, and that a power in. the national 
legislature to provide for them might be exercised with signal advantage. 
to the general prosperity ; but, seeing that such a power is not expressly 
given to the Constitution, and believing that -it:cannot be deduced fr : 
any part of it without~ an inadmissible latitude of. construction,’ and 2 
reliance on insufficient precedents; believing, also, that the permanent 
success of the Constitution depends on a definitive partition of powers 


sjests may 
thé: necessary: powers; ‘tothe: sime wisdom: a d 
‘established the geet in its* ‘aetwal form 


as ex ience mi, ee su eat. wate Beg 
me ae = ie JAMES MADISON, 


; dhe: ‘Mr. 1: Calhoun, who ener the Bonus bill did not touch : the 
question: involved in it, ashe. did not propose to make: an appropriation. 
t.aside.the bonis as a°fund for internal improvement, leaving it to a 
85, to determine the extent of its powers ; or, if it should be determined, 
‘possess -power over the subject, to obtain an amendment of the Consti- 
: ‘recommendéd by: Mr. Madison in his message at the opening of the session. 
Under: these: len eneions, Mr. C. declined arguing the constitutional question in his 
"epee the bil, and limited his aaa to the question of expediency. 


- Bankrupt Bill. 


. Hous’ ‘oF RepResenr tives, Pibwes 16, 1818. 
[he subject seems ‘to. have. been considered. in 
ers of. the: ‘Constitution, who have, therefore, . among 
18: ongréss, expressly .granted the pane: Mo 
roi.laws:on ‘the-subject of bankruptcies.” -- 
id ;he.-considered this. as:a declaration ofthe: will: of the . 
t. Congress should act .on this subject — at. least, so far as to 
sh a-uniform rule. It binds us to no particular system, it is true; 
does.enjoin on us most impressively to provide some one which shall 
nits operations on the different states, giving a certain known 
eventing. those numerous and obvious evils that must,.arise 
us.and.conflicting. systems in the different states, by which the 
btor.and creditor, so interesting.to all classes of our 
be changing, be’ imperfectly understood, and be daily 
hequulity and: jnjustice between the creditors and: debtors. re- 
lifferent states. Mr. H. insisted that, when. the several states 
is power, it.was only to attain. that uniformity of system 
Jd be. established only by the.general government ;.and. that the 
surrendered the power, for.this purpose, -had.a-fair. ¢laim;on . 
vernment: not to. disappoint, this: he sbeaaige ‘batt to. apply 
by. the: it, - 


a February 17, i618. 
honorable. gentleman yesterday: de- 
try all the powers. of the government ; and rep- 
unden duty, in (every instance, :in.which the. Consti- 
‘exercise it:. The. gentleman’s position: leaves us.no 
discretion ‘is taken from us—our. volition: is gone. «Tf 
ect, we-are stopped.at-the threshold of. this inquity.; 
matitution confers~on: Congress- the’ ‘power. to. adopt - 
~_ rer to ‘his is dosiring, -we.are-pot 
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the end of all legislation? Is it-not the public good?’ Do we 
- :to-legislate away.the rights and: happiness of our constituents, 
“yance and secure them? Suppose, then, by carrying -into-effe 
-fied power-in the Constitution, we inflict serious.injury: upori: th i 
‘body ;--will gentlemen contend that we are bound: by a-blind fatality;:and 
compelled to act? Sir, such.a doctrine cannot be supported--even ‘by’ the . 
distinguished talents of that gentleman.. The powers of this. Constitution 
are all addressed to the sound discretion of Congress. - You ‘are not ‘impet- 
atively commanded, but: authorized to act, if by so acting the good ofthe 


couutry will be promoted.” BAG toes ere 
_ Mr. SERGEANT, (of Pennsylvania.) Why, it is said, why. not extend 
the provisions to all classes of the community? Why confine theth to‘a 
single class? The answer is a very plain one. The design of the Con- 
stitution was to vest in the government of the United States:such powers 
as were necessary for national purposes, and to leave to the all 
other powers. ‘Trade, commercial credit, and’ public: or natidna 
which-is intimately allied to it, were deemed, and: rightly: :deemé 
national concerns of the highest importance. In the adjustinent. 


government, at once national and federal, they were intended to be :confi- 


«Mr, MILLS, (of Massachusetts.) Once establish the principle 
situation of the country is‘such as to require the exercise of that" 
with:which:the Constitution has vested you upon this subject, — and whether 
the prominent features-of your.system shall be drawn from the commeréial 
code of Napoleon, er the acts of the British Parliament, will bea meré. 
question of expediency, to be determined by their. relative merits; “and 
their analogy to your habits and institutions. . ‘Sir, I shall: not: stop. 
inquire into:the extent of the- obligation imposed:on-you by the Constit 
tion, It is enough for me to find the power “ to establish uniform laws.6n 
the subject of. bankruptcies throughout the United States” expressly’ del- 
egated to Congress by that instrument, and to satisfy myself that'the. exi 
gencies ‘of the country require its exercise, to appreciate the weight 
this obligation. ‘Too long already has this delegation of authority’ 
mained a mere dead letter.in that compact; -and.too long .have those 
whose benefit it: was introduced,:called upon you to -give it life, an 
gy, and. action. ge OPER Riera gy akg eval Mes ah Sale 

Are. you. sure that, sincé the adoption of the Federal Constitution, the - 
state ‘legislatures: ave. any fegitimate authority to pass those laws 
that: instrument, :it-is contended; Congress alone have power to esta! 
uniform system of ‘bankruptcy, ‘and the states are: expressly. pro: 
from _passing “any: laws impairing. the obligation’of contracts.”. 
; therefore, as these laws impugieither of those provisions, so. far 
scend the powers retained by the states." Upon this-subjec 
not to be undetstood -as:giving: an opinion, or: attempti 
argument. , 


Seminole: War, —Jounson. [1819. 


sHOPKINSON. «T-haye-nevercontended that there is an. ebsolute, 

indisputable, constitutional obligation on Congress to pass a-bankrupt law; 
tL do contend that it comes so. recommended by the Constitution, and 
‘by: the people who speak in and by that Constitution, that we may not 
disregard it;. that it is. our duty to exercise that power, to execute the 
trast,+- unless; on a full and fair investigation of the subject, it-shall be un- 
wise, and injurious to the nation, to do so. Ido contend that this high and 
general duty ought not to be dispensed with on doubtful reasons, on hypo- 
thetical arguments, drawn altogether from a presumed abuse of the law ; 
much less from an indulgence of old prejudices or local views and interests. 
Jt is.a great national object of legislation ; it should be decided on national 
principles; it is deeply interesting to a vast and valuable portion of the 
people of this country; it should, therefore, be considered in relation to 
those interests, and determined on a fair comparison between the good it 
will certainly produce to this class, and the evil it may inflict, if any, on 
the rest’ of the community. This government is founded on a compro- 
mise of interests, and every one has a fair claim to attention and regard, 


Military Appropriation Bill. 

eee 8 ; House or Representarives, January 4, 1819. 
«Mr. LOWNDES. He thought there was no inconsistency in denying - 
the general power of constructing internal improvements, and yet voting — 
propriation. for making any road where there should be a temporary 
simpment, &c. There was, he conceived, no inconsistency between 
the expressed opinion of the executive respecting the general power, and 
the conduct of the executive on this subject. The propriety of making 
specific appropriations for all objects, where it could well be done, he did 
not-deny; but he was also apprehensive that it might be pushed to an 
improper: extent. All appropriations could not be specific; but, after 
making them ag minute as possible, and limiting the executive to a cer- 
4ain: extent, there would be always some discretion left him. It was prop- 
€ 0," he admitted, where it could be done, to designate and fix the 
lace where: the public money is to be applied; but this could not in all 
6 @ done, and he mentioned instances in which this was left by law 
tothe discretion of the executive ; and the present was one of those cases 


Seminole. War.. 


Housy or Reprusenrarives, January 21, 1819. 


1820.] . - Fariff. — Cray. 


in. the. manner which. will be.shown by the laws of the. United:-States:: 
[Mr. J. here requested the clerk to.read. the statute.to, which -he-alinde 

and: it was read accordingly.]. Now, Mr. J: said, he. thought: thi 

declaration of war of at least equal. dignity to the: manner’: in whic 
savages make war. ‘against us, and to the light. in. which. we v 
We.-treat them, it is true, and we: ‘ought. to. treat. them,: with: usa 
we have given ‘them privileges beyond all other nations; but. we 
the right to repel their invasions, and: to put to death meses 
lators of our. peace, whether Indiana or white men... > --- 


‘Tarif. 
Hovsz oF “Represenrarives, April 26, 1890; ” ee, 
Mr. CLAY. Sir, friendly as I am to the existence of domestic manu-: 
factures, I would not give them unreasonable encouragement. by protect, 
ing duties. Their growth ought: to be gradual, but: sure.’ K 
the circumstances of the present period highly favorable to their: 
But ‘they are ‘the youngest and the weakest interest of the state: gre 
culture wants but little or no protection against the regulations of foreign: 
powers, - The advantages of our position, and the* ‘cheapness, -and.. abun~ 
dance, and fertility of our land, afford to that. greatest interest of the state. 
_ almost all the protection it wants. As it should be, it ‘is strong. and fleur-. 
ishing; or, if it be not’ at this moment prosperous, it is not because its. 
produce is not ample, but because, depending, as we do, altogether upon 
a foreign market for the sale of the surplus of that produce, the foreign’. 
market is glutted. | -Our foreign trade, having almost exclusively engrossed, 
the protecting care of government, wants no farther legislative. ai ad: 
whatever depression it may now experience, it is: attributab . : 
beyond the control of this government... The abundance o: : 
cated by the-avidity with which loans are sought, at the re 
five j per centim ; the reduction i in. the wages of labor; and Ie 
the price of property of every kind, as well as that of agricultural. 6 m 
uce, —‘all concur favorably. for.domestic manufactures. Now, as when, 
we arranged the existing tariff, is the auspicious moment for government 
to step in and cheer and-countenance them. ‘We did too little then, and 
I endeayored to warn this house-of the effects. of. imadequate . 
We were called upon, at that time, by the previous pledges we 
by the inundation of foreign fabrics, which: was, to be. anticipated. from-- 
their free admission after the termination of the war, and. by the lasting’ 
interests. of this country, to give them efficient support Ww : 
it ;.but let us not now repeat the error. Our great mistake has 
the irregularity of the action of the measures of this: governme 
manufacturing industry. At one period it is stimulated too’ hig! 
then, by an opposite course of policy, it is precipitated into a condi on 
of depression too low., First, there.came the embargo; then non-int 
course, and other restrictive measures followed ; ‘and finally; that:, greate 
of all stimuli to, domestic fabrication, war. . During. all that: long 
we weré adding to.the positive effect. of the: measures of. govern 
the moral encouragement’ which results -from ; popular resolves, te 
resolves, and other manifestations of the public. will, and the pu 
to foster our home manafactures, and to render our sonfederac) 
ent of foreign. powers. The peace: ensued,’and- 
with. the: fabrics of other, countries ;. and- we, for 
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Pleay: ee ‘themselves. making: ; 
stores. fe aioe it whinkk 


nifest,: the. passage: oot. this bill, ‘Bia. as loes not d 
rej coaches, pwbioh: “have been ¢ast: on it, of. inisesaifelity ‘to 


Ada pair March, 162 : 
SMITH, (of. ‘South Carolina.) The. Constitution of the Unit 
Be os.ig Hot’ the production of Congress; it is not the property of Co 
. : It.is the produetion of the people, and the property. of the peop! 
“their shield against: the abuse of powers, as wel] as against the usur- 
on ‘of: powers, both by Congress and the judges. Your: powers are: 
All Jegielative. powers: are granted to Congress, and all judicial, 
granted to the judges. You have, therefore, the power to enact. 
jt in. judgment upon those. Jaws. It is expressly. *’ 
y:the judges to: construe, the laws, and to decide .. 
‘he judges are’an independent : and’ coardi- 
wiiment, deriving theit aiithoniey from: the ‘Consti> 
“4d They are. ‘accountable ‘to the soverdig 

dfege ilty. of malpractice in administering. the ‘laws,’ Z 
ght to be impeached ; and you are the tribunal -before which they 
nswer, but there your powers cease. You have powers to punish 
or orruption,; but none to revise or correct their decisions. 
ded, within three years after the adoption of the Federal Con 

Pr t Madison, in debate upon a proposition to incorpo- 
f the United Sate, opposed it, on the oo of i its 
He said, — 


tks: on the merits of the bill, he had reserved to hiriself the 

the’ authority of cone ‘to pass it.. He had. entertained. this opinion 
the. C. His impression might, perhaps, be: the: pincngets 

collected ‘that o power to grant charters to incorporations had-b 

eral Convention, and rejected. ine 


‘a bill to incorporate the present United State: Bank’ ‘was sub- : 
is. approval, and when he vai have eee it down . isis he 


: VES, Deceniber 43, i821. 
gives to Congress the power to 
dest terms. The high privileges which it is:au- 
commence instantly, and extend through all future 
eof-a:territory: required ‘that it-should become 
future day, what: principle of the -Constitntion 
ivé-admission.? Congress may raise armies : 
ted that this’ power, could not: be executed ‘by giv- 
¥vén-a contingent. authority.2 Sone vey lay 


, 
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" faxes: may they not belimited to take-effect sometime after the 
ofthe law? _ Congress. May «institute inferior..courts ; 
be-void, because. its. operation was to’ commence from 
yecause it was’ not.-inconvenient and -absurd?. | re) 
: whole list of powers.which are given. to the federal | egislature,. 
-find no countenance for the. doctrine which. would require that 
- moment when their will-is pronounced, the. object. which t 
-ered to effect-should.be.instantly executed. .The power of 
.too, although given. to another depository, is- supposed to.:be..pursued, 
__ although the convention with a foreign state may take effect froma fa 
day. There is nothing plausible in the assertion which denies to Congres 
the power of. admitting states by an act which shall not go into operation 
: for some time after. its | passage. ‘The house would sée, in his-subsequent 
a observations, the importance of détermiuing. whether. Congress ‘had. the 
constitutional right of admitting states by a prospective law... Ht 
not say. that this equexion of right was distinct from that of. expedien 


Bankrupt Bill. 


- Hovse or RErREsenrarives, Marek: PR; 
. Mr. BUCHANAN, (of Pennsylvania.) It has been’ urged that, 
powers f. the Constitution gave to Congress the power of passin 
rupt,Jaw, we are bound to put that ‘power into practical operation, an 
to suffer it to remain ‘dormant. ; gee 
_/, Ja answer to this argument I would reply, that power and duty are very 
‘different j in their nature. Power is optional; duty is imperative. The 
a of power is, that: you may ; that of duty, you must, . The Conisti- 
tuition has, in the same section and in the same. terms, ive Goii 
‘the power to declare war, to borrow money, to rai d 
‘&c. Will any gentleman, however, undertake to say.w 
obligation ive life and energy to these powers, : ‘by: brifgin 
action ? Will it be contended, because we possess the power of declarir 
war and of borrowing money, that we are under a moral obligation to em- 
broil oursélves with foreign powers, or load the country with a national 
debt? Should any individual act upon the principle, that it is‘his duty'to 
do evety thing which he has the legal power of doing, | he. would soo make 
himself a fit citizen for a madhouse. : 
“Power, ‘whether vested in Congress or in an individual; necessaril 
; plies the power of exercising the right of a sound discretion. : : The'Col 
tution was intended not only for us, and for those who have gone before 8, 
‘but for’ generations: yet to come. It has vested in Congress ample “po 
‘tobe called inta. action whenever, in their sound discretion, they Dali 
the interest or the happiness of the people require their exe 
are, therefore, left to exercise our judgment on this. subject 
untrammelled by any” constitutional ‘Injunction. 


On the Constitutionality of the Tarif. 
ee . ‘SENATE, | r 
Mr. HAYNE. Will gentlemen: suffer: “me to ask them to 
me, if they can, the power: which: ‘this .go nment. _ possesses: 
system for the avowed: purpose of ence ticul 
“dustry? The. power. to declare war: may i 
existence the: mearis of ati ng -defence. Ba 
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esort 16. theoretical: speculations, as to the. most-convenient. or profit-. 
‘employments: of industry, and-that you can; by law,. encourage certain, 
1d: prohibit others, -is:to:make this not.merely:a consolidated, but. 
imited-government.... If you. can control and direct any,.why: not all. 
pursuits.of_your citizens? And. if all,-where is the:limitation: to. your 
authority 2... Gentlemen:surely forget: that the supreme. power is-not.in the. 
government of the United States, They do.not remember thatthe several 
states.are free and. independent sovereignties, and that all power. not ex-. 
pressly.granted. to. the federal government is reserved to the people of 
those sovereignties: When I say-expressly delegated, I wish to be under- 
stood. that no power can be exercised by Congress which is not expressly 
granted, or which is.not-clearly incident to such a grant. Now, when we 
call:upon gentlemen to show their authority, they tell us it is derived from 
the authority to “regulate commerce.” But are regulation and annihila- 
tion: synonymous terms? Does one include the other? Or are they not. - 
tather opposites, and does not the very idea of regulation exclude that of 
destruction? I rejoice, sir, to find that gentlemen refer us to commerce; 
for the very clause which expressly confers the right to regulate com- 
merce,-by saying nothing of the regulation of manufactures, or of agricul- 
ture, or home industry, seems.to demonstrate that. they were intended to 
be: put beyond our..control, and to be reserved to the people of. the states 
respectively.. 


at.our 


Opponents gravely inform us that this is a bill to levy imposts, 
itvis, therefore, within the very letter of the Constitution. True 
mposts were the end. and aim of the bill. But, surely, gentlemen 
ot attempt to justify a departure from the spirit, by an adherence to 


the Leiter, of the Constitution, Will they contend that we could, by Jaw, 
adopt and. enforce the Chinese policy, and, by virtue of our authority to 
regulate commerce, interdict all intercourse with foreign nations? And 
if, you could not do that directly, can you accomplish the same thing’ in- 
directly, by levying such imposts as will produce the same result? It 
may be difficult to draw the exact line which divides the lawful exercise 
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exist, if the system; of- which this bill-is the. foundation, shall be steadily: 
pursued to the.total destruction of. foreign. commerce, and; the: ru 

who are connected with-it. : Sir, it is:my-most sober: aiid: deliberai 
that the Congress of: the: United States-have-no; mote: power to-pa 
_for-the purpose of directly -or ‘indirectly. compelling: any portion ‘of th 
_ Ple to engage in manufactures, than: they have. to-abolish:trial. by jury, 
‘to establish: the inquisition. -I-will invoke. gentlemen on’ the oth 
while:we yet pause on-‘the. brink of this- mighty : ‘danger, in the na 
Liberty and the Constitution, to examine this question, carefully. an 
didly; and if they shall search in vain, in our great: charter, for. bons 
pass this bill, they must surely suffer.it to perish, 

T-must be ‘permitted, while on this topic, to declare ‘that, howeré this 
bill. may be modified, still the system is one against. which we feel. our- 
selvés constrained, in - behalf of those we represent, to enter our most 
solemn protest. ‘Considering this scheme of promoting certain. employ: 
ments, at the expense of others, as unequal, oppressive, and: te 
viewing prohibition ‘as the means, and the destruction. of all -foreigr 
merce’ the end of this policy, —I take this occasion to declare, that we: 
shall feel ourselves fully justified in embracing the very first-opportunity: 
of repealing: all such laws as may be passed for the promotion :of these 
objects, “Whatever interests may grow up under this bill, and whateyer' 
capital may be invested, I wish it to be distinctly understood, that’ we: will: 
not hold: ourselves bound to maintain the system ; and if capitalists will, 
in the face of our: protests, and in defiance of our solemn warnings, irivest 
their fortunes in pursuits made profitable at our expense, on their own heads ,, 
be the consequences of their folly... This syste is in its very nature: pRo- 
cressrve. Grant what you. may. now, the manufacturers will never be 
satisfied; -do what you may for them, the advocates of home: industr 

never be content, until every article imported from abréad,:: 
into.competition with any thing made at home, ‘shall: bé Br 
til, in eno tes ral commerce shall be entirely cut ‘off... 


- Internal cenprononent, — Dismal Swamp Canal. 
as Senate, May;. 182%; 
Mr: VAN BUREN. He would not vote for the bill, for he: did not be 
lieve: that this’ government possessed the constitutional power to make 
these canals, or to grant money to make them. :*: .* :*-- If he believed. 
in the power of the government to grant money for: this, purpose, the present 
mode. would -be* the ‘last. one he should think of ‘adopting. If the ‘was 
any grant of money, at all, for:this:purpose, it should be: direct: : W 
did was granted in the mode now ‘proposed, abuses would creep ‘in, and;:in 
nine casés: out. of ten, deception: would be practised. In the’. state:.of 
New York,. Mr.-Van Buren said, they had had full experience. of ‘this, in 
the’ application for charters for banks. “Plausible: pretences were: setup, . 
that the state would be thereby benefited, till these practices became. 5 
numerous,’ that, in the -end, public: opinion was_ decidedly. against th 
and the last: S peaey to their ‘honor, .had efused all application 
description. 8 #% As to the question’ (of ¢ b 
Hedi, he. should | 
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himself has-been :altogether without fault. » At-the very first:-session after 
mmie-into the Senate, the knowledge. of the perpetual drain that the. 
berland: road was destined. to. prove upon : the. publie:- treasury unless 
‘SOME. Means, were taken to prevent it, and-.a~ sincere desire to.go, at all. 
times, ‘as -far-as:he could consistently with the Constitution, to-aid in the 
‘improvement; and promote the prosperity, of the western country, had-in- 
dticed:him, without: full examination, to vote fora provision authorizing 
the colléction of toll on this road. . The affair of the Cumberland road,-in 
respect:to-its ‘reference to the constitutional powers of this: government, is 
a-matter entirely suz generis. - It was authorized during the administration 
of Mr, Jefferson, and grew out of the disposition of the territory of the 
United States through which it passed. He has never heard an explanation . 
of: the’ subject: (although it has been a matter of constant reference) that 
‘has-been satisfactory to his mind. All that he can say. is, that, if the 
question were again presented to him, he would vote against it, and that 
_ his regret for -having done otherwise would be greater, had not Mr. Mon- 
roe— much to his credit — put his veto upon the bill, and were it not the 
only vote, in the course of a seven years’ service, which the most fastidi- 
ous‘critic can torture into an inconsistency with the principles which Mr. 
Van Buren professed to maintain, and: in. the justice of which he is every 
day:more and more. confirmed, 


Judiciary. 
ae House ov Representatives, January 10,. 1825. 

Mr. WEBSTER. In defining the power of Congress, the Constitution 
says, it shall extend to the defining and punishing of piracies and felonies 
upon. the high seas, and offences against the law of nations. Whether the 
‘Constitution uses the term “ high seas” in its strictly technical sense, or 
in a-sense more enlarged, is not material. The Constitution thronghout, 
in distributing legislative power, has reference to its judicial exercige,.and 
‘$0, iN distributing judicial power, has respect to the legislature. Congress 
may provide by law for the punishment, but it cannot punish. Now, it 
says that the judicial power shall extend to all cases of maritime jurisdic- 
tion; and it-has: lately been argued that, as soon as a judicial system 
is organized, it: had maritime jurisdiction at once, by the Constitution, 
without-any law to that effect; but I do not agree to this doctrine, and I 
amvery sure that such has not been the practice of our government, from 
its origin; in 1789, till now. : 


' "The Constitution defines what shall be the objects. of judicial power, 
and it establishes: only a Supreme Court; but in the subordinate courts, 
the jurisdiction they shall exercise must be defined ‘by Congress: the de~ 
fining of it-is essential to the creation of those courts. The judicial 
power is indeed granted by the Constitution ; but. it is not,-and cannot be, 
exercised till Congress establishes the courts by which it is to be so exer- 
cised. And I hold there is still a residuum of judicial power, which 
hras:been granted: by the'Constitution, and-is not. yet. exercised, viz.,-for the 
punishment of crimes committed within the admiralty jurisdiction of the 
United States’ courts, and yet not without the jurisdiction of the particular 
states: So the Constitution says that the federal courts shall have juris- 
diction of all civil cases: between citizens of - different states; and. yet 

the law restricts this jurisdiction in many respects — as to the amount sued 
for, 6c. There is amass of power intrusted to Congress ; but Congress 
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has not granted it all to specific courts, “and therefore: the courts’ 

' @xercise it. “The Constitution gives to’ Congress I 

| gases ‘of admiralty jurisdiction, from wheneée has ose tred-one 
extraordinary of all cireamstances— that causes of reven 
cases‘of admiralty jurisdiction. * * *- .- 

' Many things are directed to be punished; i in. ‘the act 

seas, which are neither:piracies. nor - ‘felonies, ‘although’ ; 

speaking of the judicial power; restricts it to. piracies ‘and: felonies, 

- wonld infer that the Comstitation ‘was then held to grant: larger: Po 

the other’ ‘clause. - 


"Internal Improvement. 


Mr. CAMBRELENG said he had hitherto. unifacialy, but silently, Op- 
Pe measures of this character, only from a donbt. of the censtitutional 
_ power of the federal government. He had, however, devoted ‘niuch:ai 
tion to the question; and, after mature deliberation, he had been, led. + 
conclusion that, if a government, enjoying the entire.post-road and 
tary powers of this Union, could not constitutionally construct.a roa 
canal, then it had no incidental power whatever. He had, accordingly, 
for the first time, given his vote in favor of a subscription to: the 5 
peake. and. ‘Delaware Canal. 


 Fibrvaiy 2 13; 1896." 
Mt. BERRIEN wai as to the Seuacai right, asserted for the Union, to. 
make roads through all the Indian countries, against such a doctrine he. 
should désire to protest. He would draw a distinction: bet 
lands of Indians living within limits of the states which’ ¢: 
federation, with certain chartered ‘limits,“and those ‘liv 
who, at the time of the formation of the. Constituti 
whose limits were a defined by the laws: reglatog th 
the Union. ' ae 


Bankruptey. 
Szvars, Jase 1826,» 


_ Mr. VAN BUREN. At the time of the adoption: of the Constitution; 
they. {bankruptcy and. insolvent. igh were known and distinguished; bo 
in England and in this country, as.distinct systems.—the.one-havi 
its object to afford a summary and speedy remedy for. creditors. agai 
fraudulent or failing traders; the other affording. relief.to.insolvent-debt 
of: all : denominations.- The Constitution-of the United: States, - 
had clothed the national legislature with power to-establish ‘the: 
and -had:Jeft-the right. to pass, and the duty of: establishing, th 
upon. the state governments... The 93d section of this bill; he's 
upon any definition that, might. be given of the different. terms,’an 
vent law.:..If it passed, — that is, if Congress : tad. the constitution: 
er. to pass-it, — the-states_ had.. no. tight; to ‘pass any law upon: the: sub 
of..insolvency-; not.even.fo authorize. the ‘discharge of debtors: 3 
upon.a process issuing. ont of. their-ow courts; otherwise than: 
suit the: pleasure or convenience of Congr: ermit.... 
said, no -middle. ground: ...If- the. partition. wall. | 
insolvency wag:once: broken down, all state. legis 
the absolute and ‘arbitrary.supetvision of Ce 
that: such 4 asthe: design edeemers ol th 


& vested in Congress; that it could’ only:be wel! 
“exéeuted ‘by the states, where those who ma 
; that its. exercise would operate most injuriously upon the . 
governed the Union”and the‘states separately : those-mis- 
;‘among ‘other things, consist in an injurious extension of the 


of’ the. ‘federal ‘government, and an insupportable enlargement 


ange of its: judicial power. 


- oc: Florida Canal. . die etek nach 
ee ae coe Rebruary 14, 1826. .; 
RANCH perfectly coincided with the gentleman from Tennessee, _ 
ite:) ... Doubting df. the constitutional right-of the- United States. 
canals-through the states, he had hitherto abstained ‘from: 

“as: regarded. the territory, the objection:did not. seem 
only: bad Congress the right to make this. appropriation 
h the Indian country, acquired by treaty before it.came 
¥ but: it: was - an’. obligation on ‘the general--government:to. 
the work: it had commenced, and he: had therefore voted ‘for it: . : 
WAN. In the general government, they were, Mr.-R. said, . 
ook: into-the Constitution for all the power they possessed. ‘There was. 
-pawer given ingthe Constitution ; and he believed, with deference 
:.opinion entertained, that to convey the exercise of such a power 
: incompatible with: what was the acknowledged power of the ‘states. > 
yas-ngpower given to expend money in roads and canals in-the —° 

HO BUch power ‘specifically given: to the United States ; 
was settled: in this house that power could: :be derived 
ment :by.construction, you have:discovered. the .means: by 
hole power ofa state might be frittered down. and-annihilated: 


of the Presi 
"orsign B de 


authorized: to 


twise* provided for, ‘and which shalt be-estab- 
lain that’ the-appoititing ‘power does. not int 
he ‘office ; in- other: words; that the offic to 
ated rust: -be previously created ‘by law. “If: 

to be exercised: within ‘thelimits: of :thé 

it ‘must be-to-one which éxiéts, and ‘has 
nicipal ‘laws of ‘the United States: - Hf:toanc ofits 
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which is to be exercised without the limits-of the United: States, withiti 
the dominions of a foreign sovereign; it: must be to-one which: exists,-and: 
is- recognized: by: the general principles of international: law, or whichis 
specially.created. by positive and. particular. pacts and: conventions”: The: 
limitation in the latter case results not only from: the: fundamental law-of 
this government, .but. from the. exclusive dominion,’ within :his owm: territes 
ries,.of the sovereign. within whose territories ‘this-ministér is. to’exercisé: 
his functions... That sovereign. is:bound, as'a member-of the great: family: 
of nations, to recognize as legitimate an appointment: which is consonant 
to the code: of international law, and of course to acknowledge one which; 
by express convention, he has stipulated; but this isthe extent of his ob- 
ligation, and consequently the limit of the appointing power under our: 
Constitution. ae : ; 
Let us look to the first of these propositions. Is it within the ‘consti 
tutional competency ” of the President to appoint to an office the functions 
of which are to be exercised within'the limits of the United States; which 
office has. not been created by the laws of the United ‘States? -Take:an’ 
example. The President deems it expedient to establish a home depart- 
ment. Is there any one sufficiently absurd to assert that he has a right, 
et mero.motu, or even with the assent of a majority of the Senate, to’ap- 
point. a secretary for that department — to assign to him‘ certain ‘specific: 
duties, and-then to call on Congress. for the requisite appropriation, to’ 
compensate his services? — to imagine that the acts of such an officer 
would be valid, or thathis attestations would be respected by our judi- 
cial. tribunals? 
Before the passing of.an act of Congress for the organization of a newly-’ 
acquired territory, and the creation, by that act, of the legislative, ex- 
ecutive, and: judicial officers deemed necessaty for its: government, is‘ it 
within the-‘ constitutional competency” of the Président, ‘aided‘even;: as’ 
before, by: a: majority of the Senate, to appoint an officer or officers to ex: 
ercise all or either:of these functions? The proposition is believed tobe: 
too clear for argument. oi 
Within the United: States, the office must be created by law before. the 
appointing: power can be called into action. Why should a different rule 
prevail without? The law’of nations ‘operates. on this government, in its 
intereourse with other sovereignties,.as. the municipal law does: in its ‘ac-' 
tion.on its own citizens. . In this case, then, the law of nations, as inthe’ — 
other the municipal law, must have created the. office, before the power 
of appointment can exist. Now, the law of nations does ‘recognize am- 
bassadors and other ministers, in the intercourse between sovereigns, But 
this law does no where recognize the right of a congress ofministers to 
receive an embassy. . The right to receive, and the right: to send;.a min-* 
ister, are-co-telative.... The one does not exist without the other: A: con= 
gress of ministers-is not. authorized. to receive.an ambassador; unless-it-18 
authorized to. send one: . Who will assert, for the congress-of Panama, the: 
right to exercise the latter power? mt Besse 
A. sovereign.-cannot, then,:be*represented in a: congress of. ministérs, 
otherwise. than: by a’:deputy, who -becomes: a. member of that .congress.: 
He. is.not an ambassador to that congress, but-is himself a-constituent part 
of it. .He-is not accredited to any particular. power, but is commissioned: 
as-one of.a number of deputies who are collectively: to. compose the ‘con= 
gress. How are-these deputies created? The. answer-is obvious.” “From 
the: necessity: of the. thing,-it-:must be by conventins-or treaties: between 
VOL. IV. 61 4l 
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oe depu ties. 


‘ing of seep conventions and this'of necessity; beca 

tself is not preéxisting,:but is the creature’ of. treaty ;: ‘and 
hich: creates the congress stipulates also. for the appointment 
es of whom it is to be composed. Then the clause‘ of the 
which authorizes the appointment of. Smnbiestaigrs: or. r other 


: ongress is‘not a-minister existing by force of the law of nations, ba 
‘ereated ‘by particular conventions between the powers represented ini that 
“wongress ; and wé have'no such: conventions with the powers represerited 
ongress of Panama. ‘Consequently, as to us, the: office of: minister 
ty“to that congress does not exist, not being ‘derived: :froni. thé’ law 
nor provided. for by any. convention. . A very simple view: of: 
to be-decisive. - Could:the- President have‘sent ministers 
of-Panama’ uninvited: by the powers: represeiited: there? 
such ifvitation,-have ‘required: such ministers to -be”ac- 
ngress?"Would 4 refusal to receive: them have | -fur- 
of complaint? “If these’ questions are. answered ‘in the 
resume ‘they- must be, the’ conclusion is, ctsious::| the office 
sts'only hy foree of the invitation. : ve 
less, then, ‘the ‘mere invitation of a foreign nation is competen to 
ean: office, ‘and thus ¢o call into action the appointing power of:the | 
ésident, — unless this appointing power includes the power to create 
fice, which’ we have seen that it does not, — the appointment by the 
lent of ministers to the congress of Panama cannot be- valid, nor can — 
| sor by the advice-and consent of a majority of the ‘Senate, . 
short of that-which is competent to create the office ; 
‘seen; is the treaty-making power: t-can. | 
ter 'to.. the: republic of Colombia, because ‘such an’ office; 
e- eta oF nations, :and is, therefore, a ie te ‘object sof <i 


ongress, becdin: ‘we: ‘have: ‘no con enti ons Pp : 
hére;: by which;-as ‘to: us; ‘the “office* is*cteated ; or can“he 
ot'a8 an ambassador or’ legate} to: t cotigress, ‘because ‘the >: 
> has not the Tights of embassy®: ‘If it-be said: that this‘ 

answer! ‘is obvious + form bevoiries substance: in ‘this’ 
net}tutional provision — requires the jones 


il exercise: of: the appointing power, ©»: — 
s question, for a*moment, freed fromthe pre} judices : 
fiver of the Spanish American: ‘tepublics.: If the states : 
“Mienna or Verona; or-the: Holy: Alliance, 
be represented there; ‘apart fromthe: expedi- 
sit have ‘been hada es victwigne ton 
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either of-those assemblies? If the nations, of Europe 
‘provide fora congress to devise the means of aboli 
of resisting the extortions of: the Barbary: 
‘piracies. of the West Indian seas, could. 
not ‘being-parties to those. treaties, of-h 
of that congréss, by sending deputies to: represent ny 
ip proposed i in this form, because our ministers. would, 
-eeived at all, be members, and. not. ambassadors, since such 
neither competent.to. send or to receive an-emnbassy. . 
Why, then, in the creation of this office of. deputy. or; ministe toi:the’ 
-oonigress of. Panama, was not the constitutional organ, the treaty-making 
power, resorted to? What would have been the result of such a course is 
‘obvious, I think, in the recorded votes of the Senate, on ‘the: reliminary 
questions which have arisen. -The object could not’ have. 
-T'wo thirds of the Senate could not have been obtained: : 
not have had. existence; or the Senate, in the. exercise * 
-powers, would have so. ‘modified the treaty, as to.havelimited the 
‘of the ministers.to those objects of which they would ‘have:ap] 
Mr, ROBBINS.. The theory of our Constitution charges 
with the care of our foreign relations, and of the public interés 
‘therewith :-it ‘supposes him intimately acquainted with. all. those: in’ 
‘and therefore possessed of the means of forming a correct opinioty.of 
measures ‘ conducive to their advancement. This opinion, though. 
binding’ as authority i is yet, I think, entitled to. much:weight, as well ato 
‘much respect, in our-deliberations. -We have the executive opinion in:this 
case, under circumstances.that entitle it.to peculiar considerat 
credit of the government, in the estimation of all. those: ations, 
‘degree connected with the ‘adoption of this. measure} :and that 
ought not,-in-. my. opinion, lighdy. to be baetiigs “nor.: 
Heche 


“Mr. HAYNE. “The question < of siney is. 3 one, in .all its bear 
extreme delicacy ;.and concerning which I know of but-a. ‘single 
safe rulé,.either-for the states in which; it-exists or: for the 
- be: considered and: .treated entirely. as a. pOMESTIC.; Qt 
=-Tespect: to. foreign. nations, the language. of the. Unite 
that-it concerns the. péace:of..our own political famil: 
" .cannot permit'it:to be teuched:;: and in respect to. the'sla 
. the’ only safe ‘and. constitutional ground on -.which. they canstand: 
they. will not permit it:to:be brought, into. question, eith 
-statés. or bythe federal (government, _-It-is. a -matter: 
touch it at all,.is to violate our: most-sacred rights — to. 
dearest: interests — the ‘peace of-our ; country.~— the safety: o! 
-our altars, and our-firesides,: .. Sir,: ‘on:the question: ¢ 
identalk ySarsianed § wi 


forced: upon. our 
: ¢0-the-disqussion, -by~qur ninisters,. 
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uéstions so intimately connected with the welfare of those whom 
nt, E’eannot consént to be silent. On the slave question, my 
is’ I consider our-tights in-that species of property as not 
pen to discussion, either here or elsewhere; and’ in respect ‘to. our 
imposed by our situation,) we are not to be taught them by fanat- 
eligious Or political. ‘T'o call: into question our rights, is. grossly to 
‘violate them’; to attempt to-instruct us on this subject, isto. insult us; to 
*@are: to-assail our institutions, is wantonly to invade our peace. Let-me 
solemnly declate, once for all, that the Southern States never will permit, 
and never can: permit, any interference whatever in their domestic con- 
cerné;- and that the very day on which the unhallowed attempt shall be 
‘made by the authorities of the federal government, we will consider our- 
selves as driven from the Union, Let the consequences be what they 
‘may, they-never can be worse than such as must inevitably result from suffer- 
ding a rash and ignorant interference with our domestic peace and tranquil- 
ity. But while I make these declarations, I must be permitted to add, that 
L-apprehend no such violation of our constitutional rights. I believe that 
this house is not disposed, and that the great body of our intelligent and 
patriotic fellow-citizens in the other states have no inclination whatever, to 
anterfere with us.’ There are parties, indeed, composed, some of them, of 
fanatics, and’-others of political aspirants, who are attempting, vainly I 
‘hope, to turn the current of popular opinion against us. ‘These men have 
éusmuch harm already, and seem still fatally bent upon mischief. 
ye are true to ourselves, we-shall have nothing to fear. Now, sir, 
the: policy: of the states not to suffer this great question-to be touched 
by! the federal government, surely it must be the policy of this government, 
vexercising a paternal care over every member of the political family, not 
‘to suffer foreign nations to interfere with it. It is their imperative duty to 
shun'discussion with them, and to avoid all treaty stipulations whatever, 
on eny point connected, directly or remotely, with this great question. It 
is a'subject of too delicate a nature — too vitally interesting to us — to be 
discussed abroad, On this subject, we committed an error when we 
entered into treaties with Great Britain and Colombia for the suppression 
ofthe slave’ trdde. That error has been happily corrected. 
‘eo'Phe first ‘treaty has failed, and the second was nearly unanimously 
*véjected by-this body. Our-policy, then, is now firmly fixed — our course 
‘is marked. out.” With nothing connected with slavery, can we ‘consent to 
‘treat with other nations 1— and, least of all, ought we to touch the ques- 
fiom of the independence of Hayti, in conjunction with revolutionary gov- 
vernments,:-whose own history affords an example scarcely less fatal ‘to ‘our 
“¥epose, “Those: governments have proclaitned the principles of “* liberty 
“and equality,” and-have:marched: to victory under the:banner of ‘ univer- 
“gal emancipation.” You find men of color at the head of their armies, in 
«their-halls; and-in their executive departments. They are looking to Hayti 
éven now with feelings of the strongest confraternity ; and show, by’ the 
very documents before us, that they acknowledge her to be independent, 
‘av thé very moment: when it is manifest to all the world beside, that she 
-has ‘resumed sher:colonial: subjection to France. Sir, it is altogether hope- 
“Jess that we could; if we would, prevent the acknowledgment of Haytien 
“iidepéndence by’ the Spanish American states; and-I am constrained to 
vadd, that Imust doubt,from the instruments to be employed by our gov- 
vermnient; whether: they ‘mean to attempt to do'so. We are to send, it 
> pedmsy aix: honest and respectable: man, but a-distinguished advocate ‘of the 
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Missouri restriction — an acknowledged abolitionist— to. plead:the :cause 
“of the south at the congress of Panama. Our policy: with regard: fayti 
js plain. We never can acknowledge her independence... Other: states 
will do as they please ; but let us take the: high. ground, that’ the ques- 
“tions belong to a.class which the peace and safety of alarge portion of our 
Union. forbid us even to dixcuss... Let our government.direct:all.our anin- 
isters in South America and Mexico to protest against the independence 
of Hayti. But let us not go into council on the slave. trade. and: Hayti. 
These are subjects not to be discussed any where. . There-is not’ a-nation 
on the globe with whom I would consult on that subject ; and least’ ofall, 
the.new republics. ie aurea 


Judicial System. Boe wards 
Senate, 2pril_7, 1826. 
Mr. VAN BUREN. | It has been justly observed that “there exists not 
upon this earth, and there never did exist, a judicial tribunal clothed with 
powers so various and so important” as the Supreme Court.©. 2...) 
By it, treaties and laws made pursuant to the Constitution :are.declare 
to be the supreme law of the land. So far, at least, as the acts.gf Ce 
gress depend upon the courts for their execution, the Supreme ' 
the judge whether or no such acts are pursuant.to the Constitution,..and 
from its judgment there is no appeal. Its veto, therefore, may absolutely 
suspend nine tenths of the acts of the national legislature. . Although this 
branch. of its jurisdiction is not that which has been most exercised, still 
Instances are not wanting in which it has disregarded acts. of Congress, in 
passing upon the rights of others, and in refusing to perform duties re- 
quired of it by the legislature, on the ground that the legislature had: no. 
right. to impose them. sp eels ay 
. Not only are the. acts of the national legislature. subject, to:its: review, 
but it stands as the umpire between the conflicting powers ‘of the general 
and state governments. That. wide field of debatable ground ‘between 
those rival powers is claimed to be subject to the exclusive. and absolute 
dominion of the Supreme Court. The discharge of this solemn duty has 
not been unfrequent, and certainly not uninteresting. In virtue of this 
power, we have seen it holding for nought the statutes of powerful states, 
which had received.the deliberate sanction, not only:of their. legislatures, 
but of their highest judicatories, composed of men venerable in years, of 
unsullied. purity, and unrivalled talents —statutes, on the faith of which 
immense estates had. been. invested, and the. inheritance:of, the. widow and 
the orphan were suspended... You have seen such statutes abrogated «by 
the decision of this court, and those who had confided in the wisdom and 
power.of the state authorities plunged. in irremediable ruin — decisions 
final in. their. effect, and’-ruinous in .their consequences... I speak, of the 
power of the court, not‘of the correctness.or incorrectness of its decisions. 
With that we have here nothing to do. =...’ Se 
But this is.not all. -- It-not--only sits.in final judgment uponour: acts;-as 
_the highest legislative body known.to the country, —it not only clainis-to 
be the absolute arbiter between the federal and-state: governmen tt 
it exercises the same great power. -between. the respective: states 
this great confederacy, and their own citizens. By the Constituti 
United States, the states are prohibited: from passing ‘any law UMP ANS 
the obligation of contracts.’ .This: brief provision: has: given:to the juris- 
diction of the Supreme -Court.a tremendous ‘sweep? «Before L proceed ‘to 
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delineate itstendency. and character, Iwill take leave to remark.upon some ° 
extraordinary .circumstances in relation to it. -We-all:know the severe 
to which. the. Constitution was: exposed —some from their owt 
others: from different-sources.. We know with what jealousy 
hat watchfulness, with what scrupulous care, its minutest: provision 
were examined, discussed, resisted, and supported, by those who opposed © 
and those who-advocated its ratification. But of this highly consequential : 
provision, this. provision which carries so great a portion of all that is val-” 
uable.in state legislation to the feet of the federal judiciary, no.complaints 
were heard, no explanation asked, no remonstrances made. - If they were,” 
they have escaped my researches. It is most mysterious, if the Constitu- 
tion.was. then understood as it now is, that this was so. An explanation. 
of .it-has been given — how correct I know not. . oes 
‘he difficulties which existed between us and Great Britain, relative to 
the execution of the treaty of peace, are known to all. Upon the avowed, 
ground of retaliation for the refusal of England to comply with the stipu- 


contracted,.and attempted to justify the glaring violations of the treaty, on. 
her part, on that ground. An animated discussion took place between: 
the. federal. government and Great Britain,and between the former and the 
states in question, upon the subject of the Jaws referred to, their character, 
and.effect.. It was during this time that the Constitution was formed and. 
ratified, -Itis supposed that the difficulties, thus thrown, in the way of ad- 
justment with. England, through the acts of the state governinents, sug- 
gested: the: insertion in. the Constitution of the provision in question, and 
that it-was: under a-belief that its chief application would be to the ‘evil 
then felt,.that so little notice was taken of the subject. a 
oAf it-be.true that such was its object, and such ‘its supposed effect, it 
adds.another.and a solemn proof to that which all experience has testified, 
of the.danger of adapting general provisions for the redress of particular 
and-partial- evils. But whatever. the motive that.led to .its insertion, or the 
cause that induced so: little observation on. its tendency, the fact of its 
extensive operation is known and acknowledged. .. The prohibition.is not 
confined to-express contracts, but includes.such as are’ implied by law, 
fromthe: nature of. the transaction. . Any one conversant.with the usual: 
range of state: legislation, will at once. see how small a portion. of it is 
-exempt, under.this provision, from the supervision. of the seven: judges of 
the Sapreme.Court...The:practice under it has been. in accordance with 
what.should have been-anticipated. Zoe 
vo Fhere:are-few states-in: the Union, upon whose. acts the séal of condem- 
nation: has not, from.time to time, been.placed by the Supreme Court. 
“The sovereign: authorities of Vermont, New. Hampshire, New York, New 
Jersey; Pennsylvania, Maryland, Virginia,:North Carolina, Missouri, Ken- 
tuoky, and Ohio, have, in.turn; been rebuked and silenced, by.the. -over- 
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ruling authority of this court.. I must: not be understood, sir, as-.com- 
plaining of the exercise of this jurisdiction by the Supreme Court, or-to 
pass upon the correctness of their decisions: The: authority has ‘been’ 
given to them, and this is not the place to question its exércise.. But this 
I will say — that, if the question of conferring it was now presented for the 
first-time, I should unhesitatingly say, that the people of. the states. might 
with safety be left to their own legislatures, and the protection of their 
own. courts: : ee ae oe 

Add to the immense powers of which I have spoken those of expound- 
ing treaties, so far, at least, as they-bear upon individuals, citizens or aliens, 
— of deciding controversies between the states of the confederacy them- 
selves, and between the citizens of the different states; and the justice of 
the remark will notbe questioned, that there is no known, judicial power 
so transcendently omnipotent as that of the Supreme Court of the United 
States, i AUT 

Let us now consider the influence which this ought :to have upon our 
legislation. It would not be in accordance with the common: course: of 
nature, to expect that such mighty powers can long continue to be exer- 
cised, without accumulating a weight of prejudice that may, otie day, be- 
come dangerous to an institution which all admit to be of inestimable 
value. It is true, as has elsewhere been said, with apparent triumph, that 
the.states whose legislative acts have successively fallen under the inter- 
diction of the court have excited little or no sympathy on the part of 
their sister states, and, after struggling with the giant strength of the court, 
have submitted to their fate. But, sir, it is. feared that this will not always 
be the case. Those who are most ardent in their devotion to this branch 
of the government, knowing the feelings produced by these decisions in 
those states affected by them, — sensible that those feelings are rather smoth- 
ered, than ‘abandoned upon conviction of their injustice, — fear that, b’ 
adding another and another state to the ranks of those who think. they 
have reason to complain, an accumulation of prejudice may be produced, 
that will threaten, if not endanger, the safety of the institution. — 


April 11, 1826. 
Mr. WOODBURY. The proposed bill not only alters the system for 
local purposes, by requiring the attendance of an additional judge at the 
Circuit Court in regions of country not so populous as those where the 
judges of the Supreme Court now attend, but it alters the system for gen- 
eral purposes, by enlarging the Supreme Court itself one half its whole” 
original number; by leaving its quorum so that. contradictory decisions: 
may constantly be made without. any change in the court: itself; an 
increasing it to as great an extent-as a majority of its present-quorum, 
so that new results may. possibly be produced in. all. its grand supervising: 
powers over each state, and over the. whole confederation. eee 
It is thus that a principle lurks in the last effect of this great alteration, 
which, in the opinion of many, should carry anxiety and dismay into every 
heart; because, among other objections, it~places at the mercy. of legisla-' 
tive breath, in any moment of overheated excitement,-al] that is valuable’ 
in any constitutional judgment on. its records. We have only, asi 
case, to add a.number to-any-court sufficient to balance a miajorit 
quorum, and, bya union. of feeling with the appointing power, secure” 
judges of ‘certain desirable opinions ; and -any political or constitutional 
decision.can,-in- the next case which arises, be overturned... Every seourity 
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rosttated. . The system isnot extended, but is, in principle, de 
; for thus ‘does this incréase open an avenue to a-radical change in 
hest’ functions of one“great department of our ‘government, and a 
rimeit, t60,"of all others the most endangered by any change, because, 
very mature, designed for permanency, independence, and firmness, 
amidst those tempests which at times convulse most of the elements of 


society, 
: Gendetnen must perceive that I speak only of the general tendency and 
alarming character of such an increase, without reference to the motives 
which have now recommended it. They are doubtless pure. But its 
propriety. is to.be tried by the reasons for it, and not by motives... * * * 
“Tf this. systemi is to be extended to the six new states, because most 
excellent, without regard to the effect of such an extension on the Su: 
preme Court itself, and without regard to population or expense, then why 
not extev it to every part of the Union now destitute of it? When gen- 
tlemen.talk of equality and broad American grounds, — when they, with 
indignation and. justice, disdain sectional views and favoritism, — why 
_ create new circuits for the people in these new states, and not, at the same 
time, create them for more than three times as many people, now destitute 
of such circuits, in Western New York, Pennsylvania, and Virginia? 
For,.if the circuit system of itself be superior, and therefore, without re- 
er to-other ‘circumstances, is to be extended to the west and south-west, 
for the:safety.and advantage of about half a million of people now destitute, 
urely,..a million and a‘half of people, in the three great, Atlantic 
) are equally entitled to its security and blessings. 


Disposal of the Public Lands. 

bebe at Szyare, May, 1826. 
_ Mr. VAN BUREN said, the subject of the public lands was becoming 
daily more and more interesting, and would occupy much time in legisla- 
tion... It extended the patronage of the government over the states in 
which they were situated to a great extent; it subjected them to an un- 
wise and unprofitable dependence on the federal government. * * * 
No man could render the country a greater service than he who should 
devise some plan by which the United States might be relieved from the 
‘ownership of this property, by some equitable mode. He would vote for 
‘& proposition: to vest the lands in the states in which they stood; on some 
Megan equitable terms, as related to the other states in the confederacy. 

fe hoped that, after having full information on the subject, they would 
be able to effect that great object. He believed that, if those lands were 
disposed of at once to the several states, it would’ be satisfactory to all. 


Presidential Election. 

Rig hig oh Rags TB ey he Senate, 1826. 

--Mr. VAN BUREN. Under the Articles of Confederation, the repre- 

sentation of each state in the general government was equal. ‘The Union 
"Was in all respects purely federal, a league of sovereign states upon equal 
terms..: To remedy certain defects, by supplying certain powers, the Con- 
vention which framed the present Constitution was-called.. That Conven- 
: it is: now well known, was immediately divided into parties, on: the 
~“Materesting question of the extent of power to be given.to the new govern- 
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ment — whether it should” be federal-or natio: 
on or independent of the state governinents, I 
that: ‘point, after having -séveral times’ f 
vention, and - threatened a dissolutic 
divided the people of thée-states on the questio 
add -that, with the superadded question of: what powe 
by .the Constitution to the federal government, to the: agitati 
the feelings ‘which sprang’-out in the: Convention. gté ly. 
‘had continued to divide the’ péople of ‘this country ‘dow 
period. The party in the Convention in favor of a more energeti 
ment, being unable to:carry, or, if able, unwilling to. hazard. the ¢ 
‘of the plan’ with the states;'a middle course was agreed upo 
that the government should be neither federal. nor national, 
of both; that of the legislative department, one branch — 
représéntation —should ‘be wholly national, ‘and ‘theo 
wholly federal; that,'in the choice of the exéeut 
should be regarded, and that the judicjal ‘should be: org 
other two. But, to quiet. effectually the apprehensions ofthe 4 
for the rights and interest of the states, it was provided that the. 
government should be made entirely dependent, for “its contii 
the’ will and pleasure of the state governments. ‘Hence it’ -w. 
that the: House of Representatives should be apportioned among the’ atated, 
with ‘refereiice to their population, and chosen by the people; aad power 
was given to-Congress to regulate and secure their choice,: independent Of 
and beyond the control- of the-state governments. That.the Senate shot 
be chosen exclusively: by the state legislatures ; and that the choice of ti 
electors of. President and Vice-President, although, the principle o 
apportionment. was established by ‘the: Constitution; should, 
except the time of their appointment and of. their meeti 
excl usive control of the Jegislatures-of the several states: 
- On-reference to:the: “proceedings of the ‘state*-convention 
seen that, in several of the’states, the control by Congress | over the choivé 
of representatives merely, was strongly remonstrated against ; that amend 
ments were proposed for its qualification by the states ‘of South: Carolina, 
North Carolina, : ‘Virginia, Massachusetts, New Hampshire, ‘Rhode Ist 
and New: York; that most: of then. resolved that. it Laie ‘be.a.st 


other ‘amendeienes: proposed. “The “proposition. of. 
‘New: Jersey,to which Mr. Van Buren -had alluded; wou 
break an’ important link: in-the.chain -of. dependency: the 
the state governments.» It’ ‘would surrender to. the’ ger 
control: over: ‘the. geen of, President. and. MicesPrarident, ay 


would at this time be: “pretiatnte: f0:, ‘go.into 
provisions of the-resolution alluded-t0;:to show tha nell would 
» fects. ‘Upon examination; it will be found. 
stiiction’; that it does in: ‘substanei hat 
table, originating in. 

doubt: nines ane 
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( wally proper, under the popalar idea of-giving their election: 
people, to divide the states into districts for the choice of senators}* 
proposed in ‘the Convéntion; and give’ to-Congress the control ‘over! 
it election also. “If the system be orice broken in-upon‘in this respect,’ 
other measure: will naturally follow, and we shall then’have~what- was: 
much dreaded by those who have gone before us,:and what he. feared 
would be so.much regretted by those who come after, —a-completely con= 
solidated government, a government in which the state governments would 
be no: otherwise’ known or felt than as it became necessary:to ‘control 
them. To: all this Mr. Van Buren was opposed. sy 
© Atthe time of the adoption of the Federal Constitution, it was a ques- 
tion of much speculation and discussion, which of the two governments 
would be most in danger from the accumulation of influence by the opera= 
tiofi of the powers distributed by the Constitution. That discussion was 
founded on the assumption that they were, in several respects, rival pow+ 
ers, and that such powers would always be found in collision. The best 
lights which could be thrown upon the subject were derived from the 
éxamples afforded by the fates of several of the governments of the old 
world, which were deemed to be, in some: respects, similar to ours. But 
the governments in question having operated upon, and been administered 
‘by, people whose habits, characters, tempers, and conditions, were ‘es+ 
-selitially different ‘from ours, the inferences to be derived from that source 
best, unsatisfactory. Mr. Van Buren thought that experience 
nly wnérring criterion by which matters of this description could. be. 
t had settled for us the general point of the operation of the-pow- 
ers conferred by the Constitution upon the relative strength and influence 
of the respective governments. It was, in his judgment, susceptible of 
entire demonstration, that the Federal Constitution had worked a gradual, 
if not an undue, increase of the strength and control of the general gov- 
ernment, aud a correspondent reduction of the influence, and, conse- 
quently, of the respectability, of the state governments. 


On the Bankrupt Law. 


Ae Szenatr, May 1, 1826. 

“Mr. HAYNE. © The first question which presents itself: for considera- 
tion is, the necessity of a bankrupt law. It is asked “whether the laws 
of the states, on this subject, are not adequate to the object.» I-answer, 
decidedly and unequivocally, that there exists the most pressing ‘necessity 
for now establishing “uniform laws on the subject ‘of bankruptcy through- 
“out the United ‘States; and that: the laws of the states,.on this subject, 
are inefficient, unjust, and ruinéus in-their operation. «In the remarks I 
“am about to make on this branch of the subject, I wish to be distinctly 
understood as: confining my observations to the effect of the state insol- 
‘vent laws on persons concerned in trade. - It is from the operation of these 
laws on the commerce of the country that those evils flow which: demand 
-aspeedy and effectual remedy. 

"There now exist, in the several states‘ of this Union, upwards of twenty 
distinct systems of bankruptcy, or insolvency, each differing. from, all: the 


- Fest, in almost every provision intended to give security to the creditor. or 
“to. the debtors differing tn “every thing which touches: the rights 
fid-remédies-of the one, ‘or the duties and liabilities: of the other. 

By the laws of some of the states; debtors cannot be arrested either on 
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mesne or final process ; by others,- personal property may. be héldin 
defiance of creditors; while, by others, real estate cannot be touched: 
In some. instances, executions are suspended ;-in others, the courts of 
justice are closed, or, which is the same thing, delays are’ sanctioned 
which amount to a denial of justice... In some ‘states, a. few creditors in 
the’ immediate neighborhood are. suffered, by attachment, or’ other’ legal 
proceedings, (often the result of collusion with. the debtor;) to'seoure to | 
themselves the whole estate of an insolvent. In several states, persons 
arrested: for debt are permitted to “ swear out,” as it is called; after a 
notice of a few days; while in other states, they are required to lie in jail 
for three or four months. In some instances, the: relief extended is con- 
fined to. the discharge of the debtor from arrest in the. particular suit ;:in 
others, from arrest in all suits; and in some few cases, the attempt ‘has 
been made to release him from all future liability on existing. contracts. 
These various systems, unequal and inconsistent as they must.be admitted 
to. be, are rendered still more objectionable. by being. perpetually. fluctu- 
ating. It was the opinion of one of the ablest judges that.ever-sat onthe 
English bench, or any other bench, that it was better for the. community 
“that a rule should be certain than that it should be just;” for the obvi 
ous reason, that we can shape our conduct, or our contracts, in reference 
to.any known and settled rule, so as to avoid its injurious effects; but when 
the rule is: uncertain, we cannot avoid falling under its operation. oF 
We are told. that it was felt as a grievance by the Roman people, that 
the tyrant should write his laws “in a small character, and hang them up 
on high pillars,” so that it was difficult to read them; but that grievance 
would have been rendered still more intolerable, if the inscriptions had 
been varied with the rising and setting of the sun. mir iige gs 
Not a year, hardly a month passes by, which does: not witness .numer- 
ous, and, in many instances, radical changes in the insolvent.system 
the several states. It is found utterly impracticable to conform to them, 
or to guard against them. It defies the wisdom: of the bench,..or’ the 
learning of the bar, to give certainty or consistency to a system: of laws, 
upon which twenty-four different legislatures are constantly acting, and 
almost daily innovating —a system which changes with a rapidity that 
deceives the mental vision, and leaves us in the grossest. ignorance. . 
It is manifest, Mr.. President, that. the states are now reduced ‘tothe 
necessity of entering into a competition with each other, in restricting. the 
rights of creditors, and impairing the liabilities of debtors; and this, too, 
in'a matter in which, as‘it is impossible to mark the exact line of equality, 
there must be great danger of their advancing, step by step, until every 
thing js unsettled. I am persuaded that nothing but. the constitutional 
prohibition on the states, against “impairing the obligation of contracts,” 
andthe general —I might almost say the universal — belief that they have 
no right to. pass an efficient bankrupt law, have. hitherto prevented, such an 
interference between debtor and -creditor,.as would have given a fatal blow 
to commercial credit and.enterprise. ..... eee np SEL Boge 
Sir, this whole country.is filled with unfortunate debtors,.who.owe:t eir 
failure to-such-causes. -I have no hesitation in declaring it to be-m 
belief, and settled conviction, founded on some personal knowledge, anc 
information-derived from those well acquainted with the subject, and wor- 
thy. of entire confidence; that, from these causes, there is a mass of talent, 
industry —ay, sir, and’ virtue too—in our country, idle andvuseless:; 
that’ their number-.is dailyand rapidly increasing. - ‘Thousands of indivi 


without regret, 
roceedings. of the Conventié: 
nstitution by the great: men who. alt . 
6. believe that the. article which. gives to-Congress 
“subject, was. designed to prevent frauds... ‘The.Journals 
ge a that, on the 29th August, 1787, it was moved to 
owing proposition;.to wit, «‘ to establish ‘uniform lawson | 
ankruptey, and respecting the damages arising. fromthe - 
ign.-bills of exchange.;”..which. passed in. the affirniative-by. 
ine. states against two —-Connecticut, New Jersey, Pennsyi- 
are, Maryland, Virginia, North. Carolina, South Carolina, and 
Georgia, voting in the affirmative, and New Hampshire and. Massachusetts 
inthe. ‘negative. On the Ist of September following, Mr. Rutledge, of 
th; Carolina, (from: the committee,) reported and recommended: the 
rtion of ‘the. following words, viz.: “to establish uniform Jaws on the 
{ bankruptcies; ” which, on the 3d of September,-was-agreed.to 
d Nays, every. state- voting in the affirmative, except Connecticut. 
It. my confidence in the wisdom.of ‘this ‘provision of. the 
engthened.and eonfirmed, when.I.discovered that it had 
by; John Rutledge, : and. had :received -the. ‘unequivocal 
; Madison... In a: number of the Federalist, written: by 
ed statesman, speaking - of this particular. provision of,;the 
Constitution, -he says, “ ‘Uniform laws on the subject of bankruptcy. will 
prevent.so many frauds, that the expediency of it seems not. likely to be 
called nn question.” Sir, we are wiser than our ancestors; that which 
designed to “prevent. frauds” we pronounce to be the most fruitful 
ource.of frauds... A proposition which seemed to them so clear that it 
likely:to be cajled.in question,” we have for twenty years rejected 
n.of atrial... It-may.be, Mr. President, that I am bigoted 
for.the authors of this Constitution ;. but I.am free to con- 
istrust. my own judgment when I find it lending me to. digoard 
or-to-reject their injunctions. *. 
to: bankruptcy, it is the. federal. government sonly. that. ever. 
“wise and judicious system, and no. ee but..C 
urormity... This. is the:grez 
ly for the evils which L 
héad of the Suprem Cout: 
en drawn, with 


Ded Sinies. tations chat 
. the-gentleman from Virginia, 
touch, lest I shoald.. Jmpair 
Jause. of: the. Constitnti : 


ofthe grant (aye ‘Chicf Justice’ Marshall cattataly deserve 
‘aathorized merely to pass lawa, the operation of which shall be 
rim. lawa on the subject, throughout the United, States. 

haps incompatible wit stal Belaton on 
ongtess ae ae ae 


soma of: acting . efficien y. on 
from: the states. ..‘T 
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Gourt .of the. United- States have. decided -in- the 
Growninshield, - and:-M’Millan:-and .M’Neill, 
discharge. under the. bankrupt or insolvent Taw: ) 
declared to be invalid;-in: consequence: 
" the -states of passing: any law. “impa 
Now, prior:to.the adoption of the Constitution; 
right; and,:in some instances, ‘exercised:it to. the:‘m0 
Te is:a right: essentialto- comercial. credit : ‘and :prosper 
taken . from-the states, and: vested in us-;. and-if _proper*to-b 
all, can only be exerted by-us,. ‘I am ‘aware, sir, that. -there- 
pending before the Supreme Court, in which. the question. 
whether a state bankrupt law. may not'be enforced, iv such stat 
residing’ there, and contracting in reference to: that “law 
has: remained for several years undecided; bat, whateve 
decision; it is obvious: that it will mot ‘restore. to: ‘the. ; 
doting ‘on the subject matter in the only. way‘ at all ‘ade 
cies of the country. “The application | of the lez loci scontra: 
but a-miserable substitute ‘or a.general banktupt-law:~_; 
were: possible that the case.of Sturges and- Crowninsty 1d 
versed; ‘and the power be restored to “the states. of passing bank 
without restriction or: limitation, I should. consider _twenty-fou 
bankrupt: laws: as infinitely worse than-none. . . : 

In this bill the committee have framed a system of. bankruptcy, which 
will, in their opinion, greatly coutribute to give security to creditors, and 
rélief 6. débtors, within the sphere of its operation. . It’ is.’believéd - 
it offers the: strongest inducements to debtors. for -honest: dealin, 
holds: out a “temptation: to-insolvent traders-to: make’ a timely surrefi 
their effects to their creditors; and that, thus, it awill 
ency fo prevent over-trading ‘ ‘and desperate: adven 
power to-creditors to arrest the fraudulent-career 6: 
a. prompt: remedy for the recovery of debts, and: time. :-and 
thorough investigations ; it prevents all unjust ‘preferences, ‘atid secures*én 
impartial ‘distribution of insolvent estates: it puts .citizens of different, 
states. on an equal. footing; and. gives:a certain, a just rule-for commercial 
contracts; it: putsour own. citizens’ on a footing: with foreigners; :and, 
lastly, ‘it, will- restore to society; to horior,’ and’ eager b-miass 
try and: talent which, ‘under the present system,. rieval 
thus “* paying a: ‘just tribute to the. rights: of ‘hum; 
ereditot of he‘now: nies over ths: whole: life‘ 


aa aie fithou “limitation 


Me. WOODBURY. “The ‘eigen on his 5 tight 
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operation” shad™ his: ine ft ripiuved 0 ‘or. » broken 
jn? Not: ofthe: farmer not ‘ofthe mechanic 
9 nidney-dealer, and’ the bench,<or counter, -of the 
ant ‘that “some ‘persons, not strictly traders, may, at times, 
ded-in-the provisions of some laws on-the subject of bank- 
‘was where the power ‘of legislation -was : unlimited. — 
slation;-as-to ‘all creditors and .debtors, was invested in ‘one 
s“bat-seldom occurred any where, and: existed nowhere -at 
Re this grant ‘of power to Congress. 
ws pn the subject of bankruptcies were, then desmed commercial 
Her nranifest from the fact that when, late ‘in.the session of: the 
h: framed the Constitution, this clause was introduced, ‘it 
pled: with a-clanse regulating the rate-of. damages, &c., on bills of 
ohange: : Tt .was well known to our fathers, that, -in thirteen. distinct 
vereignties, the laws as.to debtors and creditors were, and must: always: 
in-imany respects, very various, to meet their different usages, pursuits, 
udices, and educations; but that the merchants, throughout the con- 
federacy, tt ‘thust. carry: on their business in.other and remote states from those 
j ’yand-hence; as-to-their debts, their-failures; and their 
ffairs,"it might be highly convenient and : ‘salutary to 
nd. laws. In-a Constitution, therefore, created, in-a 
hout,.to benefit commerce, it-was natural: to- confer 
rmity, “or. uniform laws; on: a. commercial subject. 
hat ‘Congress: could, constitutionally;: g- farmers 
j,-by their individual - consent, within the provi as of this 


{question betwen Congress and those iadwidusle: it was. ay a ques- 
ion: between the general government and the individual states. He: “was 
opposed.to: this:feature of the act; because to pass it would be to bring 
subjects: arvid.-citizens within the scope 0 of Ee general goverment; never 
our: fathers. 

nestion day in a ‘very narrow compass. ’ It was, whether Congress 
“with power-to ‘pass laws. regulating the insolvencies of 
aders; and making their operation upon ‘such: persons.-de-. 
consent.” The solution of this. ‘question rested: “mainly on 
the word bankruptcies; as used in the grant. of power‘an 
by the ‘states, to the general’ government, in the 8th section 
articlé. of the Constitution. ‘It-thus became.a momentous. ‘ques- 
bts, and hence deserved most deliberate consideration: ™ 


sean the: Constitut 


ERSON, | : I. “by our Constitution, the ‘President of the 
; was’ eleeted to: hold his office during. good behavior; ,our 
ld: be: “by whatever. name it might be. called, an. elective 

owers, but. with, sufficient inh en 
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now proposed has not been practically felt, must be attributed, not to-any 
corrective principle in our Constitution, nor to any rigid adherence to the 
jealous maxims of democracy on the part of the people, but to the motives 
of action which have governed our chief magistrates:. As yet, there has 
been nothing to excite alarm upon this subject. - .. pie sty Vey al dey 
The limitation proposed has not yet been wanted; and probably: will 
not be for many years.to.come; but it is the dictate of prudence to pro- 
vide for the danger while it is yet remote. Co ge eqns 
Although this question excites but little feeling at present, it once cre- 
ated more agitation than any other subject that came before them, as will 
appear by a few extracts froin the Journal of that Convention :— : 


On'the Ist of June, 1787, in the Federal Convention, Mr. Randolph introduced a 
resolution, that the national executive should not be eligible'a second. time, (p. 1915) 
and the next day it was agreed to, eight states being for the resdlution; one against it, 
and one divided. (p. 191.) Seven years was the term then ‘in contemplation. 

On the 15th of June, Mr. Patterson submitted.a proposition, that, the United States 
in Congress be authorized to elect a federal executive for years, to. be ineligible 
a second time. (p. 208.) The term in contemplation then was also seven years, ", 

-On the 18th of June, Colonel Hamilton submitted resolutions, that the Presidentand 
Senate’ should be elected to serve during good behavior ; that is, for life, with powers 
rea extensive as those of the King and House of Lords of Great: Britain, 

Colonel Hamilton was one of the greatest men in this country, and, without doubt, 
believed that his plan was well calculated to promote the happiness'and prosperity: of 
the Union. Many of our distinguished citizens thought with him then, who after- 
wards changed their opinions, on witnessing the success of our present system. 

On the 19th of June, the resolutions of Mr. Randolph, as altered and agreed to in 
the committee of the whole, were submitted, of which the 9th resolution was,.“ that 
a national executive be instituted, to consist of a single person, to be chosen by the 
national legislature, for the term of seven years, to be ineligible a second time.”’ (pp. 75, 
214.) July 17th, it was moved to strikeout the words “to be’ ineligible .a second 
time,” which passed in the affirmative, — yeas, Massachusetts, Connecticut, New 
Jersey, Pennsylvania, Maryland, and Georgia; nays, Delaware, . Virginia, North 
Carolina, and South Carolina. (p. 215.) On this occasion, Massachusetts, Maryland 
and Georgia, changed their votes, which were first in favor of the limitation: Péenn-~ 
aylvania, which was divided before, now voted against the limitation. Delaware, 
Virginia, North Carolina, and South Carolina, maintained their ground. New Jersey 
did not vote on the first question. ; 

It was moved to strike out “seven years,” and insert “good behavior ;” which 
passed in the negative — yeas, 4; nays,6. It would seem that four states, at’ this 

- time, preferred an.executive for life...» - , nae 
_ A-motion was.imade to reconsider, and passed in the affirmative, .... weg he teats 

On the 19th July, 2 motion was made td restore the words “ to be ineligible a second 
time.’ It passed in the negative. (p. 242.) : d eas 

July 25th, it was moved-that-no person should be capable of ‘holding’ the’ office of 
President more than six years in.-any twelve ; which passed’ in the negative —yeas,'0'; 
nays, 6. ; vets ee oo 

Te next day, it was moved to amend the résolution, so.as to read, “ for the.terin 
of seven years, to be ineligible a second time.’ Jt passed in the affirmative; —yeas, 
New Hampshire, New Jersey, Maryland, Virginia, North Carolina, South Carolina ; 
nays; Connecticut and Delaware. (p. 243.) i : Se, ay hee te 

The same day, it was reported to the Convention as one of the resolutions yee 

This resolution, together with those offéred by Mr, Pinckney, and those o ered by 
Mr. Patterson, were referred to a committee, who, on the 6th of August; reported a 
draft of a constitution, the Ist section-of the 10th-article of which was, The: Presi- 
dent-shall be elected by the legislature. He shall. hold his office. during seven years, 


_ The friends of this limitation now considered the question ‘at yest ; ‘but the : 
deceived’: it was too important in the eyes of the friends to an’ executive for life to be 


It.passed inthe negative. “It was moved to. re 
from each state. It passed in the negative. ~~ 
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“On the ratification of the Constitution, several states proposed amendments. 
Virginia. proposed that. no person should be capable of being President more than 
eight years in sixteen ; North Carolina, the same. - 

ew Yorkproposed, that no person should be elected President a third time — 
éxactl 


what' is now proposed. 

- Although the principle of hereditary succession has gained no force in our presi- 
dential elections, the principle of a different succession has already become almost 
irresistible. It is, that the President shall designate his successor, by placing. him in 
the most important office in his gift, and clothing him with such a degree of patronage 
and power, as to make him an overmatch for any competitor in the walks of private 
life, whatever may be his merits or his services. ‘The Federal Convention could net 
have foreseen ‘the. operation of this principle as we now see: it, or they would have 
adopted some-rule analogous to-that most important provision of the Roman law, that 
no.one could be a candidate for the consulship, unless he presented himself in aprivate 
station.'-As.no'President has yet discovered a disposition to hold the office more than _ 
eight years, it.may. be considered by some as having grown into.a law, that. no.one 


shall hold the office for a longer period. 
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aia Senate, January, 1830. 
Mr. WEBSTER. There remains to be performed by far the most 
grave and important duty, which I feel to be devolved on me by this oc- 
cagjon, It is to, state, and to defend, what I conceive to be the true 
“principles.of. the Constitution under which we are here assembled. 

Eh understand the honorable gentleman from South Carolina [Mr. 
Hayne] to. maintain that it is a right of the state legislatures to inter- 
fere, whenever, in their judgment, this government transcends its consti- 
Anutional Jimits;-aud to arrest the operations of its laws. 

_od-understand him to maintain this right, as a right existing under the 
Constitution; not as a right to overthrow it, on the ground of extreme 
hecessity, such as would justify violent revolution. Pa é 
_< Lunderstand him to maintain an authority, on the part of the states, 
-thus to interfere, for the purpose of correcting the exercise of power by 
the general government, of checking it, and of compelling it to conform 
to. their opinion of, the extent of its powers. : ; 
«.cunderstand him: to maintain that the ultimate power of judging of 
the constitutional extent of its own authority is not. lodged exclusively in 
the general government, or any branch of it; but that, on the contrary, 
the states may lawfully decide for themselves, and each state for itself, 
whether, in» a given case, the act of the general government transcends 
“Hts power, 00. rig ; 

_ 4 understand him to insist that, if the exigency of the case, in the opin- 
jon of-any state government, require it, such state government may, by its 
own. sovereign. authority, annul. an act of the general government, which 
4 ms.plainly aad palpably unconstitutional. 

: ¢ is the sum of what I-understand from him to be the South Caro- 
lina ‘doctrine, and the doctrine which he maintains. I propose to consider 
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it, and to compare it with the Constitution.. .Allow-me to. say, as acpre- 
liminary remark, that-I call this the South Carolina doctrine only-because 
the gentleman himself has so denominated it.. I do:nét: feel at liberty--to 
say that South Carolina, as a state, has ever advanéed these “sentiients, 
I hope she has not, and never may. That a great majority of ‘her. people 
are opposed to the tariff laws. is doubtless true. That’ a ‘majority; some- 
what less than that just mentioned, conscientiously beliéve those laws um 
constitutional, may probably also be true. But that any majority holds to 
the right of direct state interference, at state discretion, — the right of 
nullifying acts of Congress by acts of state legislation, ~ is more than’ I 
know, and what I shall be slow to believe. ved : Bee 

That there are individuals, besides the honorable’ gentleman; who da 
maintain these opinions, is quite certain. I recollect the recent expres 
siow of a sentiment which circuinstances attending its utterance-and pub- 
lication justify us in supposing was not unpremeditated — “'Fhe sove- 
reignty of the state never to be controlled, construed; or decided’ on; 
but by her own feelings of honorable justice.” Fo ad, a 

[Mr. HAYNE here rose, and said that, for the purpose of being-clearly ‘understood; 
he would state that his proposition was in the words of the Virginia resolution, ‘a4 
follows: “ That this Assembly doth explicitly and peremptorily declare, that.it-views 
the powers of the federal government, as resulting from the compact to. which the 
stales are parties, as limited by the plain sense and intention of the instrument’ con- 
stituting that compact; ‘as no further valid than they are authorized by the: grants 
enumerated in that compact; and that, in case of a deliberate, palpable, and danger+ 
ous exercise of other powers, not granted by the said compact, the states. who are 
parties thereto have the right, and are in duty bound, to interpose, for arresting the 
progress of the evil, and for maintaining, within their respective limits, the authori- 
ties, rights, and liberties, appertaining to them.’’} ERs 

Mr. WEBSTER resumed: I am quite aware of the existence of the 
resolution which the gentleman read, and has now repeated, and’ tl 
relies on it as his authority. I know the source, too, from. whi 
understood to have proceeded. I need not say that Ihave much résp 
for the constitutional opinions of Mr. Madison; they would weigh greatly 
with me, always. But, before the authority of his opinion be vouched for 
the gentleman’s proposition, it will be proper to consider what is the fair 
interpretation of that resolution, to which Mr. Madison. is understood to 
have given his.sanction, As the gentleman construes it, it is an authority 
for him... Possibly he may not have adopted the right construction. “T'hat 
resolution declares that, in the case of the dangerous exercise of powers 
not granted by the general government, the states may interpose'to arrest 
the progress of the evil. But how interpose? and what does this decla- 
ration purport? Does it mean no more than that there may be extreme 
cases, 11 which: the people, in’ any mode of assembling, may resist’ usur- 
pation, and relieve themselves from a tyrannical government? . No one will 
deny this. Such resistance is not only acknowledged ‘to be just in Amer- 
ica, but in England, also. Blackstone admits as much, in the theory, and 
practice, too, of the English constitution. We, sir, who oppose the Caro- 
lina doctrine, do not deny that the people may, if they choose, throw off any 
government, when it becomes oppressive and ‘intolerable, and erect it 
ter in its stead. We all know that civil institutions are éstablished"for-the: - 
public benefit, and that when they cease to answer the ends of th 
istence, they miay be changéd. But I do not understand the doctrine 1 
contended’ for to be that which, for the sake of distinctnéss, we 
the right of revolution. -I understand the gentleman to mainta 
without ‘revolution, without civil commotion, without rebellion, a 
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for supposed:abuse and transgression of the powers of ‘the general govern=; 
_ ent ties“in-a direct: appéal to the interference ofthe state. government: 
[ Ms. Hayne here rose.. He did: not. contend, he said, for’ the ‘meré. right’ 
of 
iaintained’ was, that, in case of plain, palpable violation of the-Constitu 
tion, by the: general. fovernment, a state may-interpose ;.and. that -this in- 
terposition is constitutional.] . Mr. Webster resumed: So,sir, 1 -under= 
stood the gentleman, and am bappy to find that I-did not misunderstand’ 
him... What he contends ‘for -is, that it is constitutional to imterrupt the 
administration of the Constitution itself, in the hands of those who.are 
chosen and sworn to administer it, by the direct interference, in form of 
law,-of the. states, in virtue of their sovereign capacity. The» inherent 
right in‘the people to reform their government, I do not deny; and they 
have another, right, and that is, to resist unconstitutional laws, without: 
overturning the government. . It is no doctrine of mine, that unconstitu- 
tional laws bind the people. The great question is, Whose prerogative 
is it to decide on the constitutionality or unconstitutionality of the laws? 
On. that the.main debate hinges. The proposition, that, in case ofa, 
supposed violation of the Constitution by Congress, the states have a 
constitutional right to interfere, and annul the law of Congress, is the 
proposition of the gentleman. I do not admit it. If the gentleman had 
intended: no more than. to. assert the right of revolution, for justifiable 
cause; he’would have said only what all agree to. But I cannot con- 
ceive that there can bea middle course between submission to the laws, 
when regularly pronounced constitutional, on the one hand, and open re- 
sistance, which is revolution, or rebellion, on the other. I say, the. right 
of astate to annul a law of Congress cannot be maintained..but on. the 
ground of the unalienable right of man to resist oppression; that is to 
say, upon the ground of revolution. I admit that there is an ultimate 
violent remedy, above the Constitution, and in defiance of the Constitu- 
tion, which may be resorted to, when a revolution is to be justified. But 
Ido not admit that, under the Constitution, and in conformity with it, 
there is any mode in which a state government, as a member of the Union, 
can Anterfere.and stop the progress of the general government, by force 
of her own laws; under any circumstances whatever. : . 
This leads us to inquire into the origin of this government, and. the 
source of its power. Whose agent is it? Is it the creature of the ‘state 
legislatures, or the creature of the people? If the government. of the 
United States be the agent of the state governments, then ‘they..may con- 
trol-it, provided they can agree in the manner of controlling it;;..if -1t be 
the agent.of the people, then the people alone can control. it, restrain. it, 
modify, or reform it. It is observable enough, thatthe doctrine for which 
the honorable gentleman contends leads him to the:necessity.of maintain- 
ing, not only that this general.government is the creature of the states, but 
that. itig the -éreature of each of the states severally ; so that each may 
assert the power, for itself, of determining whether it acts within the limits 
of its authority. - It is the servant of four-and-twenty masters, of . different 
wills and different purposes, and yet bound to obey all. This absurdity 
(for it seems no-less) arises from.a misconception as to the origin of this 
government, and its true character. It is, sir, the. people’s Constitution, 
the people’s government — made for the people, made by the people, and 
answerable to the people... The people of the United States have declared 
that this Constitution’shall be.the supreme law. We must- either admit 


evolution, but ‘for the right of constitutional resistance... What hey © : 
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the: proposition, or.dispute their authority... The states: are, 
ably,:sovereign,- 80 ‘far as their sovereignty-is no J 
law. But the state legislatures, as political bod 
yet not sovereign over the people. ..So-far’as the pe 
to the general government, :so far the. grants. are: unquesti pabl 
ihe. government holds of the. people; and: not .of. thé is 2 
We-are all agents of the same supreme power, the: peop! 
government — and the: state governments derive their authori 
same source. Neither. can, in relation to. the’ other; be caile’ 
though one-is definite and restricted, and the. other. general: a 
The national government possesses those powers: which it-can“be sho 
the people have conferred on it,-and no more.’ ..All the ‘rest belongs: to 
state governments or to the people themselves. - So far as: the people 
restrained state sovereignty, by the expression-of'- their will,.in the. Conati- 
tution of the United States, so far, it must be admitted,’state sovereig: y 
is effectually controlled. Ido not contend that it is, or: ought toxbe; cons 
trolled further. The sentiment to which I have referred. pro 
state sovereignty is only to be controlled by its own:‘‘ ‘feeling ©: 
that is.to say, it-is not to be controlled at-all; for-one who-is. to 
own feelings is under no legal control. Now, however men may: this! 
ought to. be, the fact is, that the people of the United. States :have'x 
to-impose ‘control on-state sovereignties, There are. those, doubtless, who 
wish they had been:left without restraint ; but the Constitution has: ordered 
the matter differently. To make war, for instance, is an exercise of. ‘sove- 
reignty ; but the Constitution declares that no state Shall make.war. “To 
coin money is another exercise of sovereign power; but. no state. ‘is at 
liberty to coin money. Again, the Constitution. says. that; no sovereig 
state shall be so sovereign as to make.a treaty: - These -prohibit 
must. be-confessed, are 4 control on the state sovereigaty.of Soni 
as. well ‘as of the other. states; which does not arise, “from her.ow 
of ‘honorable justice.” Sach an opinion, therefore, i isin defi 
plainest provisions of the Constitution. - 
-There are other proceedings of public bodies, which have alresd ‘been 
alluded to; and to which I refer again, for the purpose of: ascertaining 
more fully: what is the length.and breadth of: that doctrine, denominated 
the: Carolina dactrine, which the.honorable member has: now : stood. up? oi 
this floor to maintain: «In one of them I find ‘it.resdlved, that '* 
of 1828, and every other tariff designed to promote :one “branch 
try. at the expense: of others, is contrary to the meaning: and:-inté 
the. federal compact, and such 4 dangerous, palpable, and delibe 
pation of power, by a determined -majority, wielding the: general 
ment:beyond the limits:of its delegated : powers, as calls: :upon-the; sta 
which compose ‘the. ‘suffering: minority, in. their- sovereign:capacity 
eise the powers which, ‘as sovereigns; necessarily: devolve upon then 
their. ‘compact is violated. Pin ots @ : ; ; 
-Observe, sir, that. this resolution: hold thé tariff. of. 828, :an: 
other: tariff ‘designed to promote one. branch of industry: at the. expe 
andther,’to: be-such a ‘dangerous, . palpable; -an deliberate 
power, ‘as: calls upom-the states, intheir sovereig: 
their: own: authority: This denmunciatio Mr.: 
igcludee-t ur “oldstariff: of 1816, 


admitted: injury ‘of 
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Observe, again; that all the qualifications are here rebearsed and charged 
‘upon: the-tariff, which are necessary to bring the case within the gentle- 
‘an’sproposition. ©The tariff is a usurpation ; it isa dangerous usurpation ; 
itis a palpable usurpation ; it is a deliberate usurpation. It is sucha 
‘usurpation, therefore, as calls-upon the states to exercise their right: of 
interference. Here isa case, then, within the gentleman’s principles, and 
‘all his qualifications of his principles. It is a case for. action. “The Con- 
stitution is plainly, dangerously, palpably, and deliberately violated; and 
the states must.interpose their own authority to arrest the law... Let..us 
suppose the state of South Carolinato express this same opinion, by the voice 
of “her legislature. "That would be very imposing. But what then.?.. Is 
the voice of one state conclusive? It so happens, at the very moment 
when “South Carolina resolves that the tariff laws are unconstitutional, 
Pennsylvania and Kentucky resolve exactly the reverse. They hold those 
laws’ to be both highly proper and strictly constitutional. And now, sir, 


how does the honorable member propose to deal with this case? How’ 


does he relieve us from this difficulty, upon any principle of his? His 
construction gets us into it; how does he propose to get us out ? 

In Carolina, the tariff is a palpable, deliberate usurpation; Carolina, 
therefore, may nullify it, and refuse to pay the duties. In Pennsylvania, 
it is both'clearly constitutional and highly expedient; and there the duties 
are;to be paid. And yet we live under a government of uniform laws, 
and under a Constitution, too, which contains an express provision, as it 
happens, that all duties shall be equal in all the states! Does not this 

roach absurdity f ae te 
“Tf there be no power to settle such questions, independent of either of 
the'states, is not the whole Union a rope of sand? Are we not thrown 
again, precisely, upon the old Confederation ? : 
“It is too plain to be argued. Four-and-twenty interpreters of constitu- 
tional law, each with a power to decide for itself, and none with authority 
to bind any body else, and this constitutional law the only bond of their 
union! ‘What is such a state of things but a mere connection during 
pleasure, or, to use the phraseology of the times, during feeling ?— and 
that feeling, too, not the feeling of the people, who established the Consti- 
tution, but the feeling of the state governments. 
» In-another of the South Carolina addresses, having premised that the 
crisis requires “ all the concentrated energy of passion,” an attitude of 
open resistance to the laws of the Union is advised... Open. resistance to 
the laws, then, is the constitutional remedy, the conservative power. of the 
state, which the South Carolina doctrine teaches for the redress of political 
evils, real ‘or imaginary. And its authors further say, that, appealing with 
confidence to the Constitution itself to justify their opinions, they cannot 
consent to ‘try. their: accuracy by the courts of justice. In one sense, 
indeed, sir, this is assuming an attitude of open resistance in favor of lib- 
erty. But what sort of liberty? The liberty of establishing their own 
opinions, in defiance ‘of the opinions. of all others; the liberty of judging 
and of deciding exclusively themselves, in a matter in which others have 
as much right to judge and decide as they; the liberty of placing their 
own opinions above the judgment of all others, above the laws, and above 
the ‘Constitution This is their liberty, and this is the fair result of the 
proposition contended for by the honorable gentleman. Or it may be more 
‘properly said,.it is identical with it, rather than a result from it. 
‘the same publication, we find the following: “ Previously to our 
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revolution, when the arm of oppression was stretched over New England, 
where did our northern brethren meet with a, braver sympathy than that 
which sprang from the bosoms of -Carolinians?.. We had no extortion, no ; 
oppression, no collision with the king’s ministers, no navigation. interests 
springing up in envious rivalry of England.” ee ee oe 
This-seems extraordinary. language. South Carolina no collision with 
the king’s ministers in 1775! No. extortion! “No oppression! But, sir; 
it is most significant language. Does any man.doubt the purpose for 
which it was penned? Can any one fail to see that it was designed to 
raise in the reader’s mind the question, whether, at this time,— that. is.to 
say, in 1828, — South Carolina has any collision with the king’s ministers, 
any oppression, or extortion, to fear from England ?— whether, in short, 
England is not as naturally the friend of South Carolina, as New England, 
with her navigation interests springing up in envious rivalry of England? 
Is it not strange, sir, that an intelligent man in South Carolina,in. 1828, 
should thus labor to prove, that, in 1775, there was no hostility, no,cause 
of war, between South Carolina and England ?— that she had no occasion, 
in reference to her own interest, or from a regard to her own, welfare, to 
take up arms.in the revolutionary contest? Can any one account. for the 
expression of such strange sentiments, and their circulation through .the 
state, otherwise than by supposing the object to be. what I have already 
intimated, to raise the question, if they had no “ collision’’ (mark the.ex- 
pression) with the ministers of King George III, in 1775, what collision’ 
have they, in 1828, with the ministers of King George IV.? What is there 
now, im-the existing state of things, to separate Carolina from Old, more, 
or rather, than from’ New England? Lil MEE 
Resolutions, sir, have been recently passed hy the legislature of South 
Carolina.. I need not refer to them; they go no farther than. the honor- 
able gentleman himself has gone; and, I hope, not.so far. I contents 
self, therefore, with debating the matter with him. aa : 
And now, sir, what I have first to say on this subject is, that at no time, 
and under no circumstances, has New England, or any state in New Eng* 
land, or any respectable body of persons in New England, or any public 
man of standing in New England, pat forth such a doctrine as this Caro- 
Jina doctrine. ee 
“The gentleman has found no case — he can find none — to support: his 
own opinions by New England authority. New England has ‘studied: the 
Constitution in other schools, and under other teachers. She looks upon 
it with other regards, and deems more highly and reverently. both of, its 
just authority and its utility and excellence. .The history of. her legis- 
lative proceedings may be traced; the ephemeral effusions of temporary 
bodies, called together by the excitement of the occasion, may» beshu ted 
up; they. have been hunted up. The opinions and votes of her public 
men, in and out of Congress, may be explored. — It will all be vain.. “The 
Carolina doctrine can derive. from her ‘neither.countenance nor support, 
She rejects it now: she always did reject it; and till she loses her senses, 
she always will reject it. ‘The honorable member has referred to, ex; 
sions on the subject of the embargo law, made in this place by an hor 
ble: and venerable gentteman (Mr. Hillhouse) now favoring us wit 
presence. He quotes that distinguished senator as saying, that, in: his 
judgment, the embargo: law. was unconstitutional, and that, therefore, 
in his: opinion, the people were not bound to obey it. That, sir, 1s per- 
fectly constitutional -language.” “An unconstitutional law:.is not binding ; 
but, then, it does not rest with a resolution, or a'law of a. state legislature, 


3 and. ace farang: ee 
red:in. the company of. Washingto and ain 
ha ure-of our. governments. He. believed . the. ensbat: 
al,and: so-did' others. But what then?’ Wi 
jecide that question? The state legislatures? :. 
sentiment ever escaped his lips. Let us follow. up, sir, 
pposition. to the embargo laws; let us trace it till we 
neiple which controlled and governed New England, through 
hole course of that:opposition. We shall then see what similari 
s_between the New England schoo} of constitutional opinions aux 
‘this ern,-Carolina school. The.gentleman, I think, read -a petiti 
’ fror some single individual, addressed to the legislature of Massachusetts, 
the : Carolina doctrine; that is, the right of state interference 
‘the Jaws: of: the Union. . The fate of that petition. shows. th 
e legislature, : ‘It met-no favor. The opinions of Mas 
° They ‘had been. expressed. in. }798, in angwer to 
nia: and. she did not depart | from. them, nor. bend 
mepirened: wronged, oppressed, ‘as she felt. herself, 
ther -integrity tothe Union. . The gentleman may. 
‘procs dings much evidence of dissatisfaction with the measur: 
government, and gest and deep dislike.to the embargo: all ‘this - 
case 80. much the stronger for her; for, notwithstan ang all thig - ” 


‘There was heat, and there was anger, in her politi é 
Her heat or her a anger did not, nevertheless, betray | °. 
the governnient.. ‘The. gentleman labors to: prov, 
mbargo. as much. as South Carolina dislikes’ thi 
rer ‘dislike-as strongly. Be it so. But did‘ she pro- : 
remedy 1 Did she threaten to interfere, by state author 

awg of the Union 1 That -is the question hor. the gentle 


ubt;-sir, a great majority of the people of New: Englan 
he. enbargo law of 1807: unconstitutional ; 
ainly,-:a6 the people of.South-Carolina hold that. ‘opinion i 
ned: thus: ‘Congress has. power to. regulate. commerce. a 
i All commerce, ‘and stopping it ink .. 
otlimited i in point of.time, _- 

: repealed by some other law. 
re, as’ the law against treason or murder. Now, . . 
erce;, or. ‘destroying’ itt Ig it guiding, controlling, - 

66,88 & subsisting thing, or is it putting an ‘end 
;is:more certain, than that a.majority. in. New ; 

iolation of the: Constitution. The. very cast 
justify state interference, had. then arisen. : 
o be “a deliberate, palpable, and danger. 
anted by the ane Deliberate it : 
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the Constitution gave the power,-and only a construction, in~ her opinior 
most violent, raised it ; dangerous it was, since it threatened utter-rnin to 
her most: important interests. -Here, ‘then, was a Carolina case: How 
did Massachusetts deal with it? It was, as’she thought,’a plain; manifest 
palpable violation of the Constitution; and it brought ruin‘ to: her doors, 
‘Thousands of families, and hundreds of thousands of individuals, were 
beggared ‘by it. - While ‘she saw and felt all this, shesaw and. felt; also; 
that, as a measure of national policy, it was perfectly futile; that the-coun- 
try was no way benefited by that which caused so much ‘individual dis 
tress; that it was efficient only for the production of evil,:and all’thatevil 
inflicted upon ourselves. In such a case, under such circumstances, 
how did Massachusetts demean herself? Sir, she’ remoustrated, she me- 
morialized, she addressed herself to the general“government, not exactly 
‘with the concentrated energy of passion,” but with her own: strony 
sense, and the energy of sober conviction. But she did:not interpose the 
arm of her own power to arrest the law, and break. the embargo. Far 
from it. Her principles bound her to two things; and she’ followed ‘her 
principles, lead where they might. First, to submit to every constitutional 
Jaw of Congress ; and, secondly, if the constitutional validity of the law 
be doubted, to'refer that question to the decision of the proper tribunals. 
‘he first principle is vain and ineffectual without the second. A majority 
cf us in New England believed the embargo law unconstitutional ; but 
the great question was, and always will be, in such cases, who is to decide 
this? Who is to judge between the people and the government? And, 
sir, it is quite plain that the Constitution of the United States confers on 
the government itself, to be exercised by its appropriate department,’ and 
under its own responsibility to the people, this power of deciding, ‘ulti- 
mately and conclusively, upon the just extent of its own authority.° If 
this had not been done, we should not have advanced a single step béyon 
the old Confederation. ee 
Being fully of opinion that the embargo law was unconstitutional, the 
people of New England were yet equally clear in the opinion — it was'a 
matter they did not’ doubt upon — that the question, after all, must be de- 
cided by the judicial tribunals of the United States. Before those tribunals, 
therefore, they brought the question. Under the provisions of the law, 
they had given bonds, to millions in amount, and which were alleged to 
be forfeited. ‘Fhey suffered the bonds to be sued, and: thus raised the 
quéstion. Tn the old-fashioned way of settling disputes, they went'to law. 
The case came to hearing, and solemn argument; and he who espoused 
their cause, and stood up for them against the validity of the embargo ‘act, 
was none other than that great man of whom the gentleman has made 
Honorable mention, Samus, Dexrer. He was then, ‘sir, in the- fulness 
of his knowledge, and the maturity of his strength. He had retired from 
long and distinguished public service here, to the renewed pursuit of pro- 
fessional duties; carrying -with him all that enlargement and: expansion, — 
all the new strength and force, which an acquaintance with the more gen- 
eral ‘subjects discussed in the national councils is capable of adding 
professional attaiament, in a mind of true greatness and comprehension 
He was a lawyer, and he wag also a statesman. He had studied the Con- 
stitution, when he filled a public station, that he might defend it; he had 
exainined its principles, that he might maintain them. More than‘all men, 
or at least as much ‘as‘any man, he was attached to the general govern- 
ment, and to the union of the states.. His feelings and opinions:all ran’ in 
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£ > cA“question of constitutional: law; too, was, of ‘all subjects, 
tie which: was: best’suited to*his-talents: and learning. - Aloof from” 
id-unfettered by-artificial-rules, sucha question gave oppor 
that deepand-clearanalysis;*that. mighty ‘grasp of principle; 
uch: distinguished his. higher efforts: His:very statement was 
isinference ‘seemed demonstration. "The earnestness of hig 
wit conviction wrought conviction in others. -Qne was convinced, and 
believed;-and assented, because it was gratifying, delightful to think, and. 
feel, and-believe, in unison’ with an intellect of such evident superiority. «: 
»o Mr-Dexter, sir, suchas Ihave described him, argued the. New Eng: 
land cause: « He® put into. his:effort his whole heart, as well as all the 
powers of his understanding ; for‘he had’ avowed, in the most public mans 
“his‘entire concurrence with his neighbors on. the point in: dispute; 
Hevargued the cause; it was lost, and-New Envland submitted. - The 
established. tribunals pronounced the law: constitutional, and New England |. 
acquiesced: . Now, sir, is not this the exact opposite of the doctrine of the | 
gentleman from South Carolina? According to him, instead. of referring 
to.the judicial tribunals, we should have broken up the embargo by Jaivs 
ofour:own: we should have repealed it, guoad New England; for we had 
a strong, palpable, ‘and oppressive case.’ Sir, we believed ‘the embargo 
unconstitutional ;: but still, that- was matter of opinion, and who was: to 
decides it? We-thought it a clear case; but, nevertheless, we did not 
the-law: into our own hands, because we did not wish to bring about 
arevolution, nor to:break up the Union; for I maintain that, between sub- 
mission ‘to thé decision of the constituted tribunals, and revolution or diss 
union, there is no middle ground — there is no ambiguous condition, half! 
allegiance and half rebellion. And, sir, how futile, how very. fatile, it is, 
to-admit the right of state interference, and then attempt to save. it from 
the character of unlawful resistance, by adding terms of qualification to 
the causes and occasions, leaving all these qualifications, like the case 
itself, in-the discretion of the state governments! It must be aclear case, 
itis said ;.a deliberate case, a palpable case, a dangerous case. - But then 
the state is still left atliberty to decide for herself what is clear, what i 
deliberate, what is:palpable, what is dangerous. Do adjectives: and epi- 
thets‘avail-any thing? Sir, the human mind is so constituted, that. the 
merits of both sides of a controversy appear very clear and very ‘palpable 
to those who ‘respectively espouse them; and both sides usually grow 
‘clearer as the controversy advances.. South Carolina sees unconstitution- 
‘ality:in the tariff; she sees oppression there, also;.and she sees danger. 
Pennsylvaniay with.a vision’ not less sharp; looks: at the same: tariff, and 
séesno such thing in it. she sees-it all: constitutional, all useful, all. safe, 
The faith of South Carolina is strengthened by opposition, and she now 
not only: sees, but-resolves, that the tariff is palpably unconstitutional, 


‘oppressive; and-dangerous ; but Pennsylvania, not to be bebind her neigh- 
‘bors, and:-equally willing to strengthen her own faith by a confident 
agsseveration, resolves, also,.and gives to every warm affirmative of South 


Carolina plain; downright, Pennsylvania negative. South Carolina, to 
show the:strength and unity of her opinion, brings her Assembly to.a 
unanimity, within.seven voices; Pennsylvania, not to. be outdone in-this 
--yespect more.than others,-reduces. her. dissentient fraction to. a single vote. 
Now, sir, again Task the gentleman, what is to be done? Are these 
states both right 1 Is:he bound to. consider: them both right? Ff -not, 
which Js in the wrong? or, rather; which has: the best right to decide? 
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-. o-prove that a state may -interfere,'in.:@.-case of. deliberate, : ‘palpal 
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And if he, and if I, are not. to know what the. Constitation : mean; si 
what it: is, till those two State legislatures, ‘and. the twéenty-twosothe 

agree in its construction,: what. have :-we:sworn. to,:whea-w 
maintain it? ..I was forcibly. struck with-one:-reflection;. 
(Mr. Hayne). went on in his speech: He quoted: Mr:, jadison 


dangerous exercise of a- power -not. granted. . ‘Phe. honorable: gen mi 1 
supposes:the tariff law to be such.an- exercise. of. power ;:and 
quently, a case has arisen. in which the state. may, if they” 
by its own law. Now, it so happens, nevertheless, that-Mr. Madi 
self deems this same tariff law quite -constitutional. .. Instead: of a:¢l 
and palpable violation, it is, in his judgment, no violation at ‘all, So: that, 
while they use his authority for a-hypothetical “case, they: reject. it in ‘the 
very case before them. ‘All this, sir, shows the. inherent i 
had almost used a stronger word Siek conceding this power.: 
to the states, and. then attempting to secare it. from:- abuse ‘b: 
qualifications, of which the states themselves. are: to-judge..:: 
things is true —either the laws.or the Union are.‘beyet 
and “beyond the control, of the states; or. else we: have:no -6onsti 
general: government, and are. ‘thrust: back again to the days: of 
federacy. 

‘Let me here say, sir; “that if the: gentleman’ s dosti had boca received 
and acted upon in New England, in the times of the embargo and:non+ 
intercourse, we should probably now not have: been here. The goverii- 


~ ment would, very likely,-have gone to pieces, and crumbled into dust, 


No sttonger case can ever arise than existed under. those laws ;: no ‘states 
can ever entertain a*clearer conviction than.the New. England. States: 4 
entertained; and if they had been under the influence-of:th iH 
opinion, as- “I must. call it, which :the :honorable.: member 
Union. would, ia all probability; have béen-scattered to the. 
ask the. gentleman, ‘therefore, to apply’ his principles to ‘that “case 
him-to-come forth and. declare, whether; in his opinion; the New Englan@ 
States would have: been justified in interfering to break up the embargo 
system,: under the conscientious opinions which: they-héeld upan it. Had 
they-a right to annul that:law? . Does he admit,-or deny? Tf:-that: whieh 
is.thought: palpably-unconstitutional-in' South : Carolina : ‘justifies. that: 
in: arresting the: progress’ ofthe. law,: tell: me; whether :-that-which 
thought palpably unconstitutional, also, in Massachusetts, ould ave 
fied her in doing the same thing’ Sir, E deny the whole 
nota foot:of ground. in the-Constitution:to: stand. on: 
reputation. ever advanced “it-in: ‘Massachusetts, in: the 
could maintain. himself upon it there'at any: time 
.Ewish now, sir, to. make a-rémark upon the’ 
I.cannot undertake to. say How these, , Fesoluitions 
who. passed them... Their language-is:not. a‘littl : 
of -the exercise, by: ‘Congress, of a-dafigetous pawer,: ‘hot ‘gra ed. 
the: resolutions assert. the: righ he: part: of the: state, t 
arrest the. progress of the ev 
terpretation, --It-may- meg no mote hai 
complaint and: rémonstrance }: ; 
of aac 


lution, . as: against:-all:. govérsiments;:i 
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o-one doubts; and this,in my opinion, is all: that he who framed 
solutions could have:meant:by:it;-for-J shall not-readily believe, that 
verof Opinion that a:state, underthe-Constitution, and in conform- 
it, could; upon:the-ground of her:own ‘opinion of ats. unconstitu- 
owever:Clear: and palpable she might™ think.the ‘case, annul: a 


»Lemust now beg to ask, sir, whence is this supposed right of. the. states 
derived! — where do they find the power to interfere with the laws. of the 
Union?) Sir; the opinion which the honorable gentleman maintains is a 
“notion: founded.-in a total- misapprehension, in my judgment, of the origin 
ofthis: government, and: of the foundation on which it stands. I hold it 
to-be a popular: government, erected by the people; those who administer 
it-responsible to the:people; and itself capable of being amended and mod- 
ified; just-as'the people may choose it should be. It is as popular, just as 
‘truly emanating from the people, as the state governments. It is created 
for one purpose, the state governments for another. It has its own pow- 
ers, ‘they-have'theirs. There is no more authority with them to arrest the 
operation of a:‘law-of Congress, than with Congress to arrest the operation 
of their laws...We are here to administer a Constitution emanating imme- 
diately from the people, and trusted by them to our administration. - It 
isnot:the: creature of the state governments. It is of no moment to the 
argument: that: certain acts of the state legislatures are necessary to fill our 
seats:in: this*body...; Phat is not one of their original state powers, apart 
ofthe savereignty-of the state. It is a duty which the. people, by. the 
vonstitution itself, have. imposed on the state legislatures, and which they 
might have left-to be performed elsewhere, if they had seen fit. So they 
have left:the choice of President with electors; but all this does not affect 
the proposition, that this whole government — President, Senate, and 
House. of Representatives — is a popular government. It leaves it still all 
its popular-character. The governor of a state (in some of the states) is 
chosen’, not: directly by ‘the people, but by those who are chosen by the 
people, for:the:purpose of performing, among other duties, that of electing 
a governors Is the government of a state, on that account, not: a popular 
goverument? ‘This government, sir, is the independent offspring of the 
popular. will. \ It is not the creatureiof state legislatures ; nay, more, if the 
whole trath must be told, the people brought it into existence; established 
it;-and have: hitherto supported it, for the very purpose; amongst ‘others, 
of imposing certain salutary. restraints on state. sovereignties. . The 
$tates cannot now make war ; they cannot contract alliances ;. they cannot 
make, each for itself, separate regulations: of commerce; they cannot lay 
mnposts; they cannot coin: money. If:this Constitution, sir, be the crea- 
ture of state legislatures; it must be admitted that it has obtained a strange 
control over the volition of its créators: <2: : 
The people, then, sir, erected this government. They gave it a Consti- 
tution ‘and: in-that Constitution they have enumerated the powers which 
they bestow. on it.’ They have made it a limited government. They 
oh éfined its authority. They have restrained it to the exercise: of 
jewers as are oranted ; and-allothers, they declare, are reserved to 
es or-thé people: But;-sir, they have not stopped here. ..f-they 
‘ould ‘have ‘accomplished: but ‘Half their work... No definition 
clear as-to’avoid ‘possibility of doubt ;-no. limitation’ so precise 
lade: all-uncertainty.” “Who, then, shall construe this grant of the 
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people'?: “Who shall interpret: their-will, where. itzmay. be: 
have left: it doubtful? . : With: whom.-do-they:: repose: 
deciding on the-powers-of the: government #.: iy 
in-the fallest manner: -“Phey: bave left:.it, wit 
its:appropriate®: ‘branches: - Sir, the -very- ‘chief. -ond; 
whieh the whole Constitution-was framed and: adopted, 
government that should not-be obliged to: act throngh 
on state opinion and. state discretion.-: Ph : 
» But who shall decide on -the. eation oF interferenee 
the last appeal? This, sir, the Constitution itself decides,-also 
ing, “that the judicial. power shall.extend to-all cases arising uader.th 
Constitution and laws of the United: States.”.-.. These two provisio 
cover the whole ground. They: are; in. trath,.; 
With: these, it is.-a- constitution ;. switbont: the 


probability have: been now. ‘among things. which. ‘are. me 
tuted-the government, and.-declared its powers, the grag ‘hi 


said, -that, since somebody must decide on the extent of. these. powers, 
the . ‘government ‘shall: itself. decide —subject, always, like other popular 
governments, to its:responsibility.to.the people. And now, sir,I repeat, 
ho; 


: how. is it that a state legislature acquires any. power to: interfere’. | W. 
 oravhat,-gives.them the right to say to the people, “ We, who. ie 
it 


agents-and gervants.for one purpose, will. undertake. 
other agents. and servants, appointed. by-:you.. for.:another. 
transcended the: authority you gave.them her 
not impertinent — ‘‘ Who made you:ajudge:o' ranoth r 
their:own masters they-stand.or fall.” 
Sir, I-deny this power of. state legislatures. altogether. 
the test of examination. . Gentlemen may say, that,.in an extreme case, 
state. government: might: protect the people from intolerable oppression. 
Sir, ‘in such.a.case, the people might: protect, themselves; without the. aid’ 
of the state governments, . Such. a case’.warrants.. sevolution. et 
make,.when it comes, -a: Jaw. for -itse! i ie 
ture: cannot alter the. case;:nor: make 
maintaining these sentiments;:sir, 1 am: but. asserting 
ple, . I state what they have: declared, :and -insist:on: 
it. They. have chosen:to, repose: this: power :in. a) 
and I think it:my duty to.support it, like. other. conslit 
.For myself,.sir, I do.not.admit the ‘jurisdiction 
any other state, to prescribe my, constitution: 
me and the people, the validity. of laws of: Congr ess 
I decline her.umpirage..: I. have-not -sworn: 40: supp: 
according to her,construstion of its:clauses. ” Ihave 
oath of office, or otherwise, to. come-under any: 
the people; and-those whom they have appointed ‘to X 
whether. laws; supported ‘by: my votes, conform to the.C 
country,; . And, sir,if-we Jook.to-the general nature of.th 
thing -ha ore. preposterous. than: to. make. 
-whole.. Datonjand: yet. leave: its.-powers. subject: not..to. 
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thirteen,-or twenty-four,. interpretations? «Instead of one tribunal, 
tablishedby: ally responsible to-all, with power to decide for all;— shall 
i} questions. be left to: four-and-twenty popular bodies, each at 
dibérty tosdecide for itself; and norie bound to respect the decisions of 
others +-and:each:at: liberty,too, to’ give a new ‘constriction: on every new 
election’ of its own members? Would any thing, with such a principle in | 
itpor’rathers with: such a‘destitution. of all principle, be fit to be -called 
a government? No, sir, it should not be denominated a constitution. It 
should: be called, rather, ‘a collection of topics for everlasting controversy 
uscheads-of debate for'a dispiitatious people. It would not’be’a -govern- 
mente Tt:weuld: not-be adequate to any practical. good, nor fit:for any 
country to‘live under. : To avoid all possibility of being misunderstood, 
allow me°t6:repeat again, in the fullest manner, that I claim no powers for 
the government by forced or unfair construction. T admit that it is'a gov- 
éfamerit of strictly: limited powers, — of enumerated, specified, and partic- 
ularized powers, — and that whatsoever is not granted is withheld. But 
notwithstanding all this, and however the grant of powers may be expressed, 
its limits and extent may yet, in some cases, admit of doubt; and the 
general government would be good for nothing —it would be incapable 
of long existing if some mode had not been provided, in which these 
doubts, as they should arise, might be peaceably, but authoritatively, 


be-remembered that the Constitution of the United States is not 
ble. Itis to» continue: in its present form no longer than the 

le, who established °it, shall choose to-continue it, If they shall be- 
édiié Gonvinced that they have made an injudicious or inexpedient par- 
tition: and distribution of power between the state governments and the 
general government, they can alter that distribution at will. 
“If any thing be found in the national Constitution, either by original 

provisions, or subsequent interpretation, which ought not to be in it, the 

people know how to get rid of it. If any construction be established, un- 

adceptable-to them, so-as to become practically a part of the Constitution, 

they will amend-it at their own sovereign pleasure. But while the people 

choose'to maintain-it as it is— while they are satisfied with it, and refuse 

to*change’ it who has given, or who can give, to the state legislatures 

aright to-alter it, either by interference, construction, or otherwise? 

Gentlemen ‘do not seem to recollect that the people have any power to do 

any thing: for themselves: they imagine there is no: safety for them, any 

Idnger’ than they: are under the close guardianship of the state legislatures. 

Sir, the people have not trusted their safety, in regard to the general 
_ Constitution, ‘to these. hands, :-They have required other security, and 
taken ‘other: bond’, » They have’ chosen’ to trust themselves, first, to the 

plain words of the instrument, ‘and to such construction: as the govern- 

mentiitself, ‘in’ doubtful ‘cases, should-put on its own powers, under their 

oaths ofoffice,; and subject to their-responsibility to'them, just as the peo- 

ple of # state trusts their own state governments with a similar power. 

Secondly; they have reposed their trust in the efficacy of frequent elec- 

tions; and.in:-théir own power to remove their own servants and agents, 

whenever they'seé catise. Thirdly, they have reposed trust in the judicial 

power, which; in order that it: might be trustworthy, they have made-as 

ctable,° as disinterested, and as- independent, as was practicable. 
‘Fourthly; they lave’ seen fit’to rely, incase of necessity, or high’ expedi- 
‘ency; on their known and-admitted power to alter or amend the Constitu- 
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tion, peaceably and. quietly, whenever. experience:shall point-outedefects: 
or imperfections... And, finally, the people of:the United:States: have-at-no 
time, in no way, directly or indirectly, authorized any state legislatures:to: 
construe. or interpret their high instrument of government,: much:less:to 
interfere, by their own power, to arrest its-course-and.operation..../o. 460: 


. Mr. Hayne’s Reply to Mr. Webster, abridged by himself. © 
: Senate, Junuary .27,:18380e:. 
Mr. HAYNE. The proposition which I laid down, and - from’ which 
the gentleman dissents, is taken from the Virginia resolutions of °98,:and 
is in these words — “that, in case of a deliberate, palpable, and:danger- 
ous exercise, by the federal government, of powers -not. granted. by: the 
compact, (the Constitution,) the states who are-parties thereto have a 
right to interpose, for arresting the progress.of the evil, and for‘maintain- 
ing, within their respective limits, the authorities, rights, .and liberties, 
appertaining to them.” The gentleman insists that. the. states ‘havexno 
right to decide whether the Constitution has been. violated. by» acts ‘of: ' 
Congress or. not; but that the federal government is the. exclusive. judge 
of the extent of its own powers; and that, in case of a violation: of the 
Constitution, however “deliberate, palpable, and dangerous,” a’state-has 
no.constitutional redress, except where the matter can be brought before 
the Supreme Court, whose decision must be final and conclusive on the 
subject. Having thus distinctly stated the points in dispute between:the 
gentleman and myself, I proceed to examine them. And here it will: be 
necessary to go back to the origin of the federal government... It-cannot 
be doubted,-and is. not denied, that before the Constitution, each state was 
an independent sovereignty, possessing all the rights. and powers: apper~ 
taining to independent nations; nor can it be denied; that, after. the Con+ 
stitution. was. formed, they remained equally. sovereign..and: independent; 
as. to all powers not expressly delegated to the federal government. »: This 
would have been the case even if no positive provisions. to that effect-had 
been inserted in that instrument. But to-remove all doubt,-it. is expressly 


on uperior, it results; ‘from the:very nature.o 
b heir, own. judges... This. is-ac pala to be 


does ‘not: pply: to. the federal compact, it must. be ‘becan 
erior-to the state government, or because. the-states’ Hiav 
seit branch of this ‘proposiibe: 


-we-are-met by. ‘the argument that the Constitution wa 
ithe -states..in. their sovereign capacity, but. by the people 
fore inferred that the federal government, being created by: 
; ople,: must:be supreme;, and though itis not:contended. that the. 
Constitution’: may. be: rightfully. violated, yet it-is insisted that from the:: i. 
‘dacision of the federal. government there-can be’ no. appeal. : 


iged:on. the ‘other -side,-and. insist: that: it-was framed by. the: 
jrssovereign: capacity. . When, in the preamble’; .of the: 
. words, “We, thé people of the United: States,” : 
only. xélaté-.to: the -people as citizens of the- several: 
bare government. was: not: then. ii existence. | OS 
z ‘yepart. of. that: instrument, that: the: people: Be 
em of: sr fiat sense. Thus, in: the-2d:-section:of.the Ist; 2 
1S declared, ‘that the House of Representatives shall be: composed 
imbers:chosen every:second year by the people of the several states.” 
how: that,:in.entering into this-compact, the states acted in their sove-: 
reigh:/capacity, and: not merely as parts of one great community, what ’ 
de, More. conclusive: than he ‘historical. fact, that when every state aM: 


d that state; ‘but ‘nine tenths. of. all. “the p 
; not-bind- the: people of..Rhode ue anti 
fad‘consented to the compact. .: . 

well:longer.on.this point, which does: appear. to my i 
.admit of.-controversy. ::. But Twill quote: -from. Mr. 
which-goes the- whole lengt th 
‘hia contended: 4 

Aa 4 d: 


es ng::ho: common supe 
the language of Mr..Madison) 
eit authority;-te decide; :in the dast 

ade‘ by them:-be violated;: and consequently: 
he must. “themuelves. sre in. the: last resort; 


tha the tribunel. provided: by the Gonstitutic i. 
between th erates and the federal g ern 


are a alot: the proper subjects: of. 
arer-minch » too large;-and- of too delicate za 
a meres Of a: eoourt: of } justice:~: ‘Courts, 


the Constitution was framed by the people.in the: sense in in which: ae 
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whether. supreme or subordinate, are the. mere oreatu 
power, -designed.to expound . aud.carry into, effeet 
independent state: ever .yet-submitted.to .a judge: 
construction of a compact between. itself and anothe 
£ may incidentally take . cognizance: of-treaties,: wh 
+ under them; but whoever heard.of.a court making.an-inquiry. 
thority of the agents of the high: contracting parties te-make the tre 
whether its-terms -had been. fulfilled,-or whether-it had: be 
account.of a breach ofits-conditions:on. either side? -,-All these: 
" jeal-and not. judicial questions... - Some reliance. has. been laced:.on. 
provisions. of the Constitution. which constitute ‘“<one. Supreme. C 
which provide “ that the judicial power shall extend to all cases in.) 
equity. arising .under this Constitution, the laws.of: the: United 
and: treaties,” and. which declare “ that, the Constitutio: 
the United States which shall be made.in pursuance thereof, an 
&c., shall be the supreme law of the land,” &c:. -Now, as 
the:Supreme Court,;it-is clear that-the term has relation- only:t¢ 
acy: over the. inferior: courts provided for by.the:-Constit 
reference whatever. to any supremacy: over. the sovereign: ‘sta 
words are, “ The judicial power of the United States. shall be vy. : 
one Supreme Court, and such inferior courts:as Congress’ ‘may, from time. 
té- time, establish,” &o, - - Though jurisdiction is given: ‘in, cases arising. 
. under, the: Constitution,” yet it is expressly limited to “cases in law.-and: 
equity,” showing conclusively. that this jurisdiction was incidental merely. 
to:the: ordinary administration of justice, and not: intended to touch high: 
questions of conflicting sovereignty. When itis declared that the.‘ Constie.. 
tution, and the laws of . the ‘Boca, States. made in. pursuance. thereof: - 
shall.be-the supreme law of the land,” it-is: manifest-tha 
given; either, as to the. power: of the; Supreme. Cour to: 
its decisions, :or .as to the course-to:-be pursued in: the. even 
passed not: in: purswance. to the Constitution, ; And-I beg lea 
gentlemen’s attention. to the striking fact, that. the powers:of the Suprem 
. ‘Court; in relation to.questions: arising under: “.the laws and the Gonst 
tion,’ are coéxtensive with .those arising under treaties... In. all -of thes 
_ cases,.the power is. limited to questions arising in law.and equi 
to.say, to-cases where: jurisdiétion is. incidentally. acquired. in:d] 
administration.of -justice.., ‘But as, with.regard to. treaties, the 
Court. has never assumed jurisdiction. over. questions. arisin be! 
sovereigns who.are. fore them, so, under.the Constj 
assime- jurisdiction over que: fone: arising. between rid 
the. 2 United. ‘States. F . 


eenaeak to -commit-a, 
always willbe. done, i 
diction. th 
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‘ake -another. case; which is very likely to occur. . Congress have: the 
‘ublimited power of taxation. . Suppose them also to. assume an unlimited 
power-of. appropriation. . Appropriations of money are made .to establish 
“presses, promote education, build and support:churches, create an order 
obilityyor for:any. other unconstitutional object; it is:manifest.that in 
pone-of these: cases ‘could the constitutionality of.the laws:making. those 
grants be tested: before the Supreme Court. oars ae 
“clt.would-be ia vain that-a.state should come before the judges with an 
act appropriating «money-to any of these objects, and ask of the.court to 
decide whether. these grants were constitutional. They could noteven be 
beard.; the court: would say they. had nothing to do with it ;:and. they 
would: say ‘rightly. It is idle, therefore, to talk of the Supreme Court 
affording-any security to the states, in cases where their rights may be. vio- 
lated: by the'exercise. of 1nconstitutional powers on the part of the federal 
government. On this subject Mr. Madison, in his Report, says: “ But it 
is objected. that.the judicial authority is to be regarded as the sole-exposi- 
tor:of, the .Constitution in’ the Jast resort; and it maybe asked, for what 
reason the’ declaration by the General Assembly, supposing it.to be theo- 
retically..true,-couldsbe required at-the present day, and in. so solemn a 
manner. “ . : 
‘On: this objection it might be observed, first, that there may be in- 
stances..of: usurped power which the forms of the Constitution would 
erdraw withm the:control of the judicial department.” : se 
ae the “proper “answer::to-the objection is, that the resolution of the 
sral:Assémbly: relates to those great and extraordinary cases.in which 
all the forms of the Constitution may prove ineffectual against infractions 
‘dangerous to the essential rights of the parties to it. vos 
2“ However true, therefore, it may be, that the judicial department is, in 
all questions submitted to it by the forms of the Constitution, to decide. in 
the:last resort, this.resort must necessarily be deemed the last in relation 
to.the authorities of the other departments of the government ; not in re- 
lation :to'the rights: of the parties. to the constitutional compact, from which 
the judicial, as well-as the other departments, hold their delegated trusts, 
any. othet hypothesis, the delegation of judicial power would annul the 
authority delegating it; and the concurrence of this department with the 
others in usurped.-powers might subvert forever, and beyond the possible 
reach of: any. rightful. remedy, the very Constitution which. all were: insti- 
tuted to preserve,” bs Dei Gordian ies 
elf) then, the Supreme Court are not, and, frgm their organization, can- 
hot be; ‘the umpires in questions of conflicting sovereignty, the next point 
‘to be considered is, whether Congress themselves possess the right.of de- 
eiding conclusively on the extent of their own powers. . This, I. know, is 
‘apopular: notion, and it. is founded on. the idea: that, as all the states are 
“tepresented here, nothing can prevail which is not in conformity with-the 
-willof the majority; and_it is: supposed to bea republican. maxim, “that 
the majority must-govern.’”’ rege Les 
Now, will any one-contend that. it is the true spirit of this government, 
that the will of a majority of Congress should, in all cases, be the supreme 
Jaw? If no. security was: intended to be’ provided for the rights of the 
states, and the liberty. of the citizens, beyond the mere organization of the 
federal government, we should-have had no written constitution, but Con- 
ould .have been authorized to legislate for us in all. cases .whatso- 
-and the acts of our state legislatures, like those of the present legis- 
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lative couricils in the territories, would have beeéii: subjected ‘to the 
and control of-Congress... If the will-of a majori 
supreme law-of- the Jand,: it is clear: ‘the Constitatia 
has utterly: failed:of: the very object:for which: 
tection of: the rights of the’ minority: > B: 
the-compact, strict limitations: are imposed on’ ever: 
goverment, and it is; mofeover, expressly: deélaredthat ‘all 
granted to thein.‘ are reserved:to tlie-states or-the people,” with 
of reason can. it be contended that the federal. government. is:to beth 
élusive judge-of-the. extent-.of ‘its own powers ?. “A: written: com: 
was resorted-to in-this ‘country, as a- great experiment; forthe: purps 
ascertaining: how far the-rights of a minority could be secured. against the . 
encroachmenits of majorities — often acting- under- party: “excitement, and 
not unfrequently: under: the influence of strong: interests.’ 
that Constitution was formed, the will of. the :majority 
law, except in cases that should be acknowledged. by: the 
within the.‘Constitution, and to have been thereby-submitted 
But:when Congress (exercising a delegated and-strittly limited*at 
pass ‘beyond these’ limits, their acts become null and: void; and itu - 
clared to.be so by the courts, in cases within their jurisdiction iy 
be pronounced to be so by the-states themselves, in- cases ‘not-within: the 
jutisdiction: of: the courts, of sufficient | importance to jostif 
interference. i 
:: But what theat?: asks the gentleman. A state is brought into 66 ision 
cowith. the United States, in relation to the exercise of unconstitutional 
powers ;- who is‘to decide between them? Sir, it is the common :casé Of 
difference of ' opinion between sovereigns, as to the true: constructi 
compact. Does such a difference of.-opinion: necessarily: prod 
No. - And*if not among rival nations, why-should it:do.so"armo. 
states? -In all such cases, some-inode. must be devised, by fnutui 
ment, for settling the difficulty ; and, most: happily for ‘us, that mo: 
clearly indicated in the Constitution itself, and results, . indeed; from:the 
very form and structure of the government. .The creating power 4s‘threé 
fourths ofthe states: By their decision, the parties to the:compact have 
agreed.to be bound, even to the extent of: changing: the. entire form of ‘the 
government itself; ‘and. it-follows of necessity, that, in case-of a delibétate 
and settled differetice. of-opinion between ‘the. parties:to the compac 
the extent-of the powers of either, resort must:be had to:their; 
superior, (that power which miy give any character to-the:Cor 
they may think proper,)-viz.; ‘three fourths of ‘the states 
But, it has-been asked, why ‘not. compel ‘a state objectin 
tutionality ‘of a law.to appeal to her'sister states by’ ‘propos’ 
the Constitution? : I. answer, :because'stich: a-course: would; 
Staneé, ‘admit ‘the exercise - ‘of: an: unconstitutional : auithorit 
states aré not bound to submit to, evéi-for a‘day;'and because it-w 
absurd to suppose that any redress would:ever: be ‘obtained: ‘by such: 
peal, even if: a “state ‘were: at liberty ‘to’ make: it. If 
houses: of Congress ‘should,.-from’ any motive} 
exercise “powers hot granted, what prospect woul 
ing the progress :6f- the: evil,”: by a vote of- ‘three’ fourth 
stiution ‘does not -permit .a- ‘minority to: submit® the 
for an amendment of the-Constitution.. “Such proj 
from “ two:thitds ofthe two ‘houses of si isi Or 
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thirds-of the:states.””  Itswill: be seen, therefore; at once, that: a: minor- 
ity, whose :constitutionalrights “are: violated, can-have no redress: by: an 
ameéndient ofthe Constitution, »When ‘any state’is brought-into direct 
collision with-the-federal: government, in the case ‘of«an. attempt, by the 
latter,to: exercise unconstitutional powers,:the~ appeal must -be- made by 
Congress, (the-party proposing to exert the disputed powers,) in- order to 
have it-expressly conferred ;.and until so. conferred,:the exercise of such — 
authority. must: be suspended. Even in case of doubt, such: ar apper! is 
due to the peace and harmony of the government. On this subject our 
present chief magistrate, in his opening message to Congress, ‘says, ‘I 
regard-an appeal to the source of power, in cases of real doubt, and where 
itsexercise is deemed indispensable to the general welfare, as among: the 
most’sacred of all our obligations. Upon this country, more than any other, 
has; in-the providence of God, been cast the special guardianship of the great 
principle of adherence to written constitutions. If it fail bere, all hope 
in regard to it. will be extinguished. That this was intended to be a 
government of limited and specific, and not general powers, must be ad- 
mitted by all; and it is our duty to preserve for it the character intended 
by its framers. ‘The scheme has worked well. It has exceeded the hopes 
of those who: devised. it, and become an object of admiration to the world. 
Nothing is clearer, in my view, than that we are chiefly indebted for the 
success of the Constitution, under which we are now acting, to the watch- 
ful. and-auxiliary operation: of the state authorities. This is not the reflec- 
tionofvaeday, but» belongs to. the most deeply-rooted convictions of my 
minds I’cannot, therefore, too strongly or too earnestly, for my own sense 
of its importance, warn you against all encroachments upon the legitimate 
sphere: of state sovereignty. Sustained by its healthful and invigorating 
influence, the federal system can never fail.” 

‘T:have already shown, that it has been fully recognized by the Virginia 
resolutions.of 98, and by Mr. Madison’s report on these resolutions, that 
itsis not‘only “the right but the duty of the states” to “judge of infrac- 
tionsof the Constitution,” and to interpose for maintaining within their 
limits'the authorities, rights, and liberties, appertaining to them. 
~?) Mr. Jefferson, on various occasions, expressed himself in language 
egually.strong.: In. the Kentucky resolutions of ’98, prepared by him, it 
is declared: that the federal government “ was not made the exclusive and 
final judge “ofthe extent of the powers delegated to: itself, since that 
would-have made its discretion, and not the Constitution, the. measure of 
its:powers; but that, as in all other cases of compact among parties having 
no common judge, each party has an equal right to judge for itself, as well 
of infractions as: the mode and measure of redress.” 

»In-the’ Kentucky*resolutions of ’99,-it is even. more explicitly declared 
' thatthe several states: which: formed the Constitution, being sovereign 
and independent; have:the-unquestionable right.to judge of its infraction, 
and:that nullification by those sovereignties of all unauthorized acts done 
under color-of that instrument is the rightful remedy.” 

But the -gentleman:says, this:right will be dangerous. Sir, I insist.that, 
of: all the checks. that “have been provided by the Constitution, this is ‘by 
far the-safést, and the least liable to abuse. : 

+ But-thereis-one point of view in which this matter presents itself to m 

mind: with irresistible: force..The Supreme Court, it is admitted, may 
‘nullify an-act-of Congress,-by-declaring it'to be unconstitutional. Can 
Gorgress; after such a: nullification, proceed:to enforce the law, even if 


1930.) State: Rights: —~ Have: Bey 


case?.. Congress would be arrested in ‘the. exercise :of the 
and the only-remedy would. be, an appeal to:the creating 
fourths of the:states — for an-amendment tothe Constitution: : 
must’such an appeal be made? It must-be -made by:the par: 
_ to exercise the disputed power. :Now, I will-ask whether a sove 
may not be safely intrusted: with the-exercise of a power;-operating merely 
as a'check, which is-admitted: to belong to- the. Sepreme:Court, ain ; 
may be exercixed every day by.any three of its members, --Sir; ‘no--idea 
that can be formed of arbitrary power on the one: hand, ‘and ‘abject de- 
pendence on the other, can‘ be carried farther than to. suppose :that three 
individuals, mere men; “ subject to like passions:with ourselves,’ maybe 
safely intrusted. with the: power.to nullify an act of Congress, because they 
conceive it to be unconstitutional ;\ but that a sovereign. :aud:-independerit 
state —- even the:great state of New York.—.is bound, implivitly;.to-sib= 
mit to its operation, even where it violates, in: the: grossest: thanner, 
rights, or-the liberties of her-citizens, But we do not contend tha 
mon casé would justify:the interposition: ©- 0 eae 
. This is the ‘extreme medicine of the state,”- and cannot: becom 
daily: bread. HP MES bance eae 
_ Mr. Madison, in his Report, says, “ It does not follow, however, that 
because the states, as. sovereign parties to their constitutional compact; 
must ultimately. decide whether it has been violated, that such a decision. 
ought to be interposed, either in a hasty manner, or-on doubtful and-in- 
ferior occasions, - ve eee ek EAP edgy 
“The resolution has, accordingly, guarded against any.-mis 
sions of its object, by expressly: requiring,.for such. an. interpiosits 
case of a deliberate, palpable,.and dangerous. breach of. the.Constifution, _ 
by: the: exercise of powers not.granted by.it’. 2 2:0 %s2 synths Ree 
-¢ But. the resolution’ has done more than guard against mis¢onsttuction 
by expressly referring to cases of a deliberate, palpable,..and dangerous 
nature: -It specifies the object of the interposition, which.it contemplates: 
to be solely. that of arresting the progress of the. evil of usurpation, and:of: 
maintaining the authorities, rights, and liberties, appertaining to. the states 
as parties to the Constitution.”5 ©. 5 ye Bh eb 
-«No one can read: this without. perceiving :that,:Mr..Madison :goesith 
whole length,. in. support-of thé principles for .whichI. have: beenveon 
tending... J se a a A fi 
‘ ‘The. gentleman has. called-wpon us to carry out: our'scheme: ; 
Now,'sir, if I am correct; -in: my. view of. this matter; then 


follos 
course, that, thé. right. of. a-state being established, the.federal. gover 


ment of. the. Constitution. 
through its legislature ora convention, -a8. 
proper organ of:its. sovereign will a' point 
cuss) . binds:the . federal -government, under 
ligation, not to resort to any. means.of coercion ‘age’ 
dissenting: state... How, then; can-any. collision’ ens 
and. state: governments —--unless, indeed;:the 
enforce the-law by:unconstitutional:means?-: 

. Sir, T:will put the-case:-home:to:the. gentleman: 
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ebusti utional riglits:of :the..etates, and. thi iberties of the: citizens. ; 
jiovied: by. Congrese-and‘the Supreme Cour ch.he would. believe 
; adit of <a state to-Tesist. 


. ould ebolish the tria by ia jury, or ees the Seethay of, religion, or. rid 
| “the: press? Yes, sir, he would: advocate resistance in: such 
‘and-so: would.I,, -and-so:would all of us. Butsuch resistancé.would; 
aes ag to-this: doctrine, be revolution: it would be rebellion:.: .A 

 $g to -my-opinion,-it would be just, legal, and constitutional: resistance; 
Phe. whole -difference: between us, then, consists in. this: the: -gentleman 
- wonld:make-force.the only arbiter in-all- cases of. collision between.-the 
id the federal :government; I would resort to a peaceful remedy — 
\terposition of the state to ‘arrest. the progress of the evil,” until’: 
such::times:as ‘‘a-convention (assembled. at the. call of Congress or two 
thirds-of the states) shall decide to which they mean.to give an authority. . 
claimed by two.of their organs.” Sir, I say, with Mr. Jefferson, (whose — 
words I have here borrowed,) that “it is the peculiar wisdom. and felicity, 
of: our. Constitution to have provided this. peaceable appeal,. where that < 
of other nations” cone I may: add: that of the Beeson) *ig.at once to o 


fo ce,” 


ER, .in some feicsinns remarks, said a few. rors on the = 
nal .argument,. which. oes honorable caenions (Mer. Heyne) = 
Pte-teconstruct. 

~ Bis ‘argument consists of two propositions, and: an inference... His 
propositions are 

a... That the Constitution is a compact between the states. 

2. That a compact between two, with authority reserved to.one to in- 
terpret_ its terms, would be asurrender, to that one, of all power whatever. 
x By:Pherefore (such is his inference) the general goverment doesnot 
possess:the authority to. construe its own powers. 
w;;8it,-who: does not: see, without the aid of exposition or detection, 

confusion of hii involved in this-so elaborate and systematic 


‘on itation, itis said, is a “compact between. states : the states, 
‘the..states only, are. parties to the compact. How comes ‘the 
overnment ‘itself.a. party? Upon the, honorable : gentleman’s 
8; the:-general. government is the result of the compact, the 

the compact, -not one of the parties to-it:...-Yet the argument, 
géntleman. has:now stated ‘it, makes the: government itself one of its 
ee Tt tanked. it &. party: to that euaue to which it owes its 


pose: of. erecting the. Constitution on ‘the baeis of z corhpant 
considers, the states as‘ parties.to: that compact; but as soon . 
stnade, then he chooses.to.consider the. general govern- 
eae ae aut femgivae not. its. chiens she ra one. of 


9: if L: saint: Ae the: eke. of. the sequiient, that the 
the inferences which:be draws 


‘ sd “proposition “ares warranted, by.. No: -just, reason:;: lace if the 


_ Constitution’ bea compact between. -states, still: that Coustitdtion; cries. 
compact, shas established a government: with: certain-powers. $m : 
it-be-one of those powers, that it:shall:construe and:i 
terms. of. the compact. in-doubtfal:cases,ean ‘only:-be: 
tothe compact; and inquiring what ‘provisions it-contains 
‘Without: any inconsistency: with: natural reason, the: ‘govern 
created, might -be-trusted with:this: power of. construction. - 
its. owers, therefore; must-still be: sought: for: in. the: strument 
“Hf the old: Confederation: had contained a‘elause, declaring that 
tions of the: Congress: ‘should be the supreme law of the. Jand, any: staté 
or constitution to the contrary notwithstanding, and that-a:comm 
Congress, ‘or any other body’ created by it; should’ possess:judicial -powers, 
extending . to: all: cases: arising. under resolutions: of: Congress; then. the: 
power of ultimaté-decision would have been: vested: in Congress under the 
Confederation; although.that Confederation: was @ compact ber ti 
and” for “this plain: reason — that it would: have .béen compet 
states, who alone were parties to the: compact,’ +o. agrée wheshauls 
in‘cages of dispute arising ‘on the. construction of the-compact 
"For thé:same reason, sir, if I'were now to concede to'the gi 
pritieipal’ proposition, viz., that the Constitution is a compac be 
states; the question. would: still be,.what provision is made; in this ¢ortp 
to'settle points of disputed construction, or contested power, that -shi 
come “into:-controversy; and this question would still be: answered;-and. 
conclusively answered, by the Constitution ‘itself. . While: the. gentleman. 
is-contending against construction, he himself is setting up.the most’ loose. 
and dangérous-construction. ‘The Constitution declares that. the: 1 ws of. 
Congress‘shall be the supreme law of the land. No: constructio ee 
sary here. It declares, also, with equal plainness ‘and: “precision 
judicial power of the United States shall extend to avery. ‘oase-arisi 
the: laws of Congress. - This needs uo construction... Her 
‘which is déclared to be supreme and here is a power. established 
is to interpret that law. Now, sit, how has the gentleman. met.this 
pose the Constitution to be-a compact ; yet here are-its terms-.. and-how 
does the’ gentleman get rid of them? He cannot argue the- seal. off the 
bond, nor the. words out of the instrument. _ Here they are... What-answer- 
does he give to them?:-. None in the world, -sir, except that: ‘ 
this would be to place the states in condition of. inferiority: 
it: results; from the very nature-of things, there being no*superi 
parties: must.be their‘own ‘judges! -T'hus. closely: and :eogen 
honorable: g Jnkeae Feason ‘on: a he words Of the Constita 


grarit eh turn iim to. the very 
gress’are made'supreme, and that ‘the 
words, to°the interprétation’ of these'l 
retreats. into the general reflection, that 
things that the states, being the parties, 
T Have-admitted, that; if. “the Constitution ére 
creature of the: state governments, it nig 
“aéeordi ‘their’ pleasur B 


he.general. government i is no! 
stablished-by it, and vested by: 

bth 1. questions ; and, secondly, becaus 
egarde compact,.not- one, state only, but: 
63 to, that compact, and one.can have no right to fix: ‘upon 


» for-the- argument, even if the premises of th ge 
;or-could:be proved. - But, sir, the gentleman has. failed. to 
is Jeading proposition. . ‘He. has not shown— it cannot -be 
hat the Constitution .is.a compact between state governments. 
“Ehe:Constitution itself, in its very -front, refutes that proposition ; it de- 
Slates that: it is ordained and established by: the people of the United States, 
So. far from saying that it is established by the. governments of the several 
states, it does-not even say: that it is established.by the people ofthe several 
. sates ;. but it pronounces that it is established by. the people of the United 
:the aggregate. -'The. gentleman says, it must. mean no; more 
ie people. of the several states, taken. collectively, constitute the |: 
United States. Be. it so; but. it.is.in this their ‘collective 
al} the people. of the United States, ‘that, they. establish 
hey. declare ; and: words ¢ cannot. be plainer, than the 


: the. gentleman says,. ‘the. Constitution is: a 1 compact. “between - the 
he.uses language exactly applicable to.the old Confederation. He ~ 
- gpenks as if he were in Congress before 1789. He describes fully that 
_old:state. of things then existing. ‘The Confederation was, in strictness, a 
“ gompact; the states, as states, were parties to it. We had no other gen- © 
eral.government. . But that was.found insufficient, and inadequate to the- 
encies..‘I'be. people. were not satisfied with it, and. undertook 
- "They undertook to form a. general government 
tand.on 3, new. basis —~ not a confederacy, not.aleague, not 
etween states, but a constitution; a. popular. government, 
opular: election, directly responsible to the people:themselves, 
d into branches, with prescribed limits of power, and prescribed 
‘hey. ordained such a government ; - they gave. it” the 
nj and therein. they established. a distribution .of par 
is; their general government, and:their- ‘several state. governments, 
ef. shall beconie dissatistied with this distribution, they can alter 
tLinsteament remains. But until.they 
; equally binding on the gen 


finds. analogy. whe e I. none: He likens. He to 
..which,. there being. no common. superior, each 
-itself, ‘under its own obligation. of. good. faith. 
ut:a constitution of. — wath Pow ers: to 
an ful fl ts duties, . 


i: bot! 
omprehend him: 7 0r. if] I, do, I st a differ ee hin) ~~ when 
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he applies the’ notion of chécks‘and balancés to’ “the: Jnteifer aicekt 
governments. ° He argues that, if we transgress, each state a 
a right to check us. Does he admit the: c 
that -we have a right to check the ‘statés 
would give-us a strange jumble of authorities” 
ermments of separate and defined powers.-- It -is: 
thik, to avoid this; and to-keep*the* genéral gov int 
governments each in its proper spherex-avosding, as carefa 
every kind of interference: ~. 

Finally, sir, the honorable gentleman says that the ‘stat 
fore, by their power, ‘to preserve the Constitution. . They ‘will 7 y 
it, they will not impair it ~— they: will. only save, they: will. only: preserve, 
they will only strengthen it! ~All regulated governments, all. free govern- 
ments, have been broken | up “by similar disinterested anid well-disp 
‘interference! — 

Mr. EDWARD ‘LIVINGSTON. ‘I think that: th Con 
result of a compact entered into by the-several: states, ' 
‘rendered a part of their sovereignty to the Union, and’ “vest 
surrendered in a general government. *~ 

That this govérnment is partly popular, acting directly 
‘of. the-several states ; partly federative, depending for'its, exis 
action on the existence and action of the several states. 

“That, by the institution of this. government, the states havé unequivoda ly 
‘surtenderéd every constitutional right of impeding or resisting the execu 
tion of any decree or judgment of the Supreme Court, in any case’ of 
ot equity between persons or on matters, of whom or on: whidh'th 
has jurisdiction, even if such decree or judgment should “in the 
the states, be unconstitutional. 7 

“That, in cases in which’ a‘ law of the Unite 
constitutional right of a ‘state, but. which; in: its:.operati 
brought before the Supreme Court, under the terms of the 
pressly given to -it over particular persons .or matters, that cow’ 
created the umpire between a state that. may deem itself aggrieved and the: | 
‘general government. — eS : 

That, arnong the’ attribuites of sovereignty retained by. he's 
of. watching over the operations. of the general governme' 
‘its_ citizens against.’ bist sraconsuemuual: atiaae and. th 
legally. done— 2. 
t,. in the case’ of an act, 


By remonstrating agair 5 
“By an’ address to’ tlie “peopl 
instruct | their. representat eB 5: 
By a similar address to the 
‘to. declare that ‘they’ co 


opp! 
Hi its Ope 
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submitted-to:the Supreme Court, and be one that will, in the opinion of 
the state, justify the risk of a-withdrawal:from the Union, that this last.ex- 
tremestemedy miay'at-oncé be. resorted to.*> 

= Dhat:the right:of. resistance to the operation.of an. act of Congress, in 
the extreine-cases above alluded to; is not aright derived from ‘the Consti- 


an unsuccessful resistance to established authority. 

/ That the alleged right of a state to put a veto on the execution of a law 
-of the United. States; which such state may declare to be unconstitutional, 
“attended (as, if it exist, it must be) with a correlative obligation, on the 
part of the general government, to refrain from executing it; and the fur- 
‘ther alleged obligation, on the part of that government, to submit the 
question to the states, by proposing amendments, are not given by the 
Constitution, nor do they grow out of any of the reserved powers. 

That the exercise of the powers last mentioned would introduce a fea- 
ture in our government not expressed in the Constitution ; not implied 
from any right of sovereignty reserved to the states ; not suspected to exist, 
by.-the friends or. enemies. of the Constitution, when it was framed or 
-adopted ;, not warranted by: practice or contemporaneous exposition, nor 
implied by the true construction of the Virginia resolutions in ’98. _ 

@ introduction of this feature in our government would totally 

nge its nature, make it inefficient, invite to dissension, and end, at no 

distant period, in separation ; and that, if it had been proposed in the form 

_of an. explicit provision in. the Constitution, it would -have been unani- 
“mously rejected, both: in the Convention which framed that instrument 
and in those which adopted it. 

‘That the theory of the federal government being the result of the gen- 

eral will of the people of the United States in their aggregate capacity, and 
_founded.in no degree on compact between the states, would tend to the 
most disastrous practical results; that it would place three fourths of the 
states. at the mercy of one fourth, and lead inevitably to a consolidated 


* government, and finally to monarchy, if the doctrine were generally admit- 


ated: and if partially so, and opposed, to civil dissensions, : 

cc Mr. WOODBURY. From the very fact of there being two parties in 
the: federal government, it would seem a necessary inference that the 
agents of each party, on proper occasions, must be allowed, and ‘are re- 
aquired by an official oath, to conform to the Constitution, and ‘to decide 
op the extentof its provisions, so far as is necessary for the expression of 
their own views, and for the performance of their own duties. This being, 
to: my mind; the rationale of the-case, I look on the express.words of. the 


(Constitution as conforming to it, by limiting the grant of judicial jurisdic- © 


_ tion.to the Supreme Court, both by the Constitution and by the acts: of 
Congress, ‘to’ specify entimerated objects. In the same way, there are 
limited grants of judicial jurisdiction’ to state courts, under most of the 
state constitutions, When cases present themselves within these grants, 
the judges; whether of the state or United States, must decide, and enforce 

__ their decision with such means as are confided to them by.the laws and the 
constitutions. -But, when questions arise, not confided to the judiciary of 
athe states, or United States, the officers concerned. in those questions must 
themselves decide them; and, in the end, must pursue. such course. as 
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their views of the Constitution dictate... In such instances, ‘bey have the 
same authority to make this decision 2 as the’ ‘Supreme: Court. itself 
. othier instafices, 


On , Powers sof the Sta 


Mr. GRUNDY. I will ae tor an | exaitiinati in oF : 
which a great diversity of % opinion seems to prevail. ig 
of the state. and federal governments. | As to the ‘true division: of 
tion of their powers, rio difficulty exists so long ‘as. we speak gel eral 

terms; differences of opinion arise when we come:to-an act on -parti 
cases. At present, we have io case before the Senate, and are. only din. 
cussing the subject for the purpose of ascertaifiing¢he:true rule by ‘which 
io test cases as they arise ; and‘in the event Congress ‘should. t 
the limits or boundaries of it constitutional powers, to: 
we are. to look for. the ultimate corrective tribunal: « 

The states existed prior to this government.“ Each’ 
‘all the: rights and powers which appertain to sovereign: and.-indep 
nations. Foy all the purposes of self-government,‘no want-of p 
the means of using it, was felt by any of these cormmunities. - “Life, libér- 
ty, reputation, and property, all found’ an “ample. protection ‘in the’state 
, governments. If any internal improvement’ were necessary, within “its 
limits, the ‘sovereigit power of the’state, having entire ‘and uncontrolled 
jurisdiction, could cause it to be undertaken and. effected. For: ‘none 
irposes or objects was there’a defect of competenc: ; 

_goveriinents. There were objects, however; of high import 
" ‘the ‘states, ‘separately,’ were not equal’ or adequate. 10. ‘provide 
x datory: letter: by. th nition, sind 


Mag 
friends of our country ‘have Tong seen and. désired, ‘that: the po’ 
king war, peace, and treaties ;‘that of levying money and regu 
merce ;-‘and the corréspondent execttive and judicial authorities;: sh tild 
‘be fally: ‘and effectually vested in. thé general government of the Uni 1” 

_ Here is-an enumeration of the objects. which imade it necessary. to: 
‘this goveriiment ;” ‘and ‘when: we are called on to-decide whethe 
within our powers, we ought not to lose sights 
overnmeént was created. ‘When it is recellé 
_tiow posséssed. by the general and state govern 
‘to thé latter, and that the former is constructed: 
_ yielded up by the state ‘governments, -the fair and ja 
_ that ther power was conferred except wh 
“ given.* But if doubt could éxist, the’ 10th: arti 
the ‘Coiistitation settles” this eeu . Ite 
ed'to the: United States by the. Go 


; rete oyiriaal ‘compensa dal ; 
‘eed from taxation, I merely lay. down: wha benppees : 
princip: e ; e 
ciple,-no- r soning . ‘has been. offered. ‘which convine Ss 
egally: ‘wppropriated to any object for which. we: might 
ate:money.. The Jands are as much the-property of: 
money: in-the treasury. ‘The cessions and purchases of 
‘much for the benefit of all as the collection of.the money:. 
! ‘ion, ‘as.well as common sense, seems to recognize-no differ-. 
ind “if the. money can only be.appropriated to specified objects, it . 
atthe ‘land can-only be so. appropriated. Within those specified 
have ever been, and ever shall be, as ready to give lands‘or mon-- -. 
the. west ‘as to" the east; but beyond them, I. never have been ready* 
: Towards certain enumerated : objects, Congress” 
auth ity devote the common funds —the.land or.the money; be- 
‘objects, were uppésed to” bé better. managed under their con- 
“ofthe states; .but the care of the other-objects is‘ 
es themselves, and can only be promoted by.the com- 
: pene of. these fonds. to proprietors, | © exe * 


i ate on: theae: ‘points. goes. 6 vatiaty my mind of he cor-- 
-Tectties that construction of the Constitution, which holds ‘no. grants of 
money or lands valid, unless to.advance some of the enumerated objects: 

inirusted .to Congress. . When we once depart from that great landmark 
on.the éppropriation of lands or money, and wander into indefinite notions - 

n. good ” or of the “ general welfare,” we are, in my opinion, at. 
out compass:or rudder; and in.a government. of acknowledged 
every:thing at the caprice of a fluctuating majority. 
at to: be for the. general welfare to-day, which to-~ 
need. as a.general: curse. Were the government not 
cretion would, of course,.be necessary and. ri 
f£ power is ‘defined, . Many powers are not ced ded 
ov romeitt, but are expressly. withheld to. the state: 
tis, in.my opinion, given-to promote t the “ gen 
oney: or -lands,.but.in' the: exercise of ‘sp 
éscribed, by thie. Constitution. ° 

in thé principles of strict, construction of : 


8: a con poate Saeiteye cease to. be ne 
All, in my: judgment, become-a government-of © 
fined powérs;. and the sacréd rights of the: states - 


ess thé:great parties | to the government shall arouse, ° 
: sdue:it from consolidation, it will follow, : 
that’ the. government. spa like all: epablice:¢ of 
ig ante : 


; id: total-eclipse.: _ When that catastrophe moré: 


; 
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Nullification. 
Sexate, April 2,-1830. 

Mr. JOHNSTON. The right of a state to annul a law of Congress 
must depend on their showing that this:is a meré conféderation of states; 
which has not been done, and cannot: be said to be-true, although it should 
not appear to be absolutely a government of the people... [tis by no 
means necessary to push the argument, as to the character of the govern- 
ment, to its utmost limit; the ground has been taken, and maintained with 
great force of reasoning, that this government is the agent. of the suprenie 
power, the people. - It is sufficient for the argument, that this is not 4.com- 
pact of states: It may be assumed that it is neither strictly.a confedera- 
tion nor a national government: it is compounded of both; it is an 
anomaly in the political world; an experiment growing out.of our peculiar 
circumstances ;a compromise of principles and opinions: it is. partly fed- 
eral, partly national. : 

“ The proposed Constitution is, in strictness, neither national nor federal ; itis: a 
composition of both; in its foundation it is federal, not national:; \in..the sourees. from 
which the ordinary. powers of the government are drawn, it is partly federal, partly. 
national; in the operation of these powers, it is national, not federal ; in ‘the mode for 
amendment, it is neither wholly federal nor wholly national.” — Federalist.) 

The following list will exhibit the nature and number of the causes decided, [inthe 
Supreme Court.] The same case is sometimes counted under different heads: ., 


1. Declaring acts of Congress. uncon- 8. Acquiescing in appeal jurisdiction, 21 
_Stitutional,.. sce. cceeeereccuee . 2] 9. States parties, really and nominal- 
2. Constitutional, ..........ee eee eee Vsa'eve sgricisrs inne cigs violas Seagnese CO 
3. Declaring state laws constitutional, 9 | 10. States parties, incidentally,......65 4 
4, Declaring state laws unconstitu- 11. Opinions against the President, :.... 2 
, tOnB], cee. cee esceee ceaeeeee eee 26 | 12. Opinions in favor of the President, ..2 
5.. Affirming judgments of state courts, 14 | 13. Opinions against the Secretary of 
6. Annulling judgments of state courts 14 State,..c...ccaceeee ee serene 2 
7. Assenting to appeal jurisdiction,... 7 . i ghis 


They have decided twenty-six state lawg to be unconstitutional 5 t ip 
interfering with the rights of the general government; which, considering 
these as twenty-four states, are not equal to the number of decisions 
against the acts of Congress. * * * a Sea 

The [Supreme] Court has annulled the judgments of state courts ‘in 
fourteen cases, which drew in question the Constitution, laws, or treaties 
of the United States; but has affirmed as many; which shows they have 
no bearing against’ the rights of states, and which, if it has had no other 
effect, has preserved the uniformity so essential to the administration of 
justice under them. *. * * HAR 


Indian Treaties.” Mee Leis Bey, 
ne q Szxare, May, 1830... 

Mr. SPRAGUE.. These contracts with aboriginal communities, -have 
been denominated. treaties from the: first settlement of. this. country. It 
has been their peculiar and appropriate name without even an alias dictus. 
Great: Britain. made treaties with the Indians ; the several colonies formed 
many, and gave them the same appellation. The Continental Congress, 
from the time it first assembled until it-was merged in the present. na-. 
tional government, uniformly called them treaties. They did so in 
1776, 1778, 1783, 1784, 1785, 1786, 1787, 1788, and even to the d 


of. 
the formation and adoption of the Constitution. We find them repeatedly 
and particularly mentioned in July, August, and October, 1787, the .Con- 
stitution being formed:in September of the same year. pela 


t, Uie powers of raising, collecting, and disbursing, ‘the: py 
horrowing. money on the credit of the United: States, 
ying th public’ debt, were-those. which were supposed ; most .cle 
ithe ineidental right of: incorporating a bank; to: fe 
j ‘There can be-no doubt that these fiscal operation: 
itated. by a. bank, and it is confidently believed that no pe 3 
‘welve-months over the treasury, from its first organization’. 
he: present time, without coming to the conclusion that such an insti- « 
on js: exceedingly useful to the public finances in time of peace, but 
spensable:i in.time of war. But as this view of. the question has be 
y unfolded in former: discussions familiar to the house, the committ 
ceed to:exaniine the relation which-the Bank of the United Sta 
inother ofthe. powers: of. the: federal government, but sli 
former discussions of the subject. : 
coin money: and fix the value: thereof” is: ‘expressly. and 
‘Congréss:' This grant was evidently intended-to in- 
th. the. power: of ‘regulating . the circulating . mediui 5 
ded, at. the period of framing. the Constitution, as. sy 
‘ctitrency;” as.it was.then. generally. believed that -bank ” 
ly be maintained in circulation by being’thé ‘true represent= ° 
eof the precious metals. . The word “coin,” therefore, miust be ré- 
. arded: ag.a particular term, standing as the representative ‘of a general: 
‘No principle of sound c¥nstruction will justify a rigid adherence 
er, in. opp position to the plain intention of the clause: If, for exe: 
he .gold bars of Ricardo should be substituted for our present - 
general: consent of the commercial. world, could it. be main- . 
; would not. ‘haye the power to make such money, and 
ig not “coined”? ‘This would be sacrificing . 
‘substance to-mere form... This clause of the: Consti- 
.to.that which gives Cougress the power ‘ to esta : 
; g to the word “ establish” its restricted i on, 
ANG equivalerit to “ fix” or “ prescribe,” can it be doubted: that Con-.- 
aed to establish-a. canal, or a river,.as'a-post-route; as well . 
,oads. were. the ordinaty chatinels-of conveyance, arid the . 
her. fore, used as’ synonymous with ‘ routes,” whatever might 
el. of transportation ; :and, in like-manner, ' “ goin” being the ..: 
known -form of a circulating medium, that term was 


ivorof the view Just ‘taken may. -be’ fairly: deduced “ 

tates. are ‘expressly prohibited from: “ coining ~~ 
sof. eredit,?’ .and. from.‘ making anything but - 
nde in: jayment: of debts.” ‘This strongly =: 
é lating the circulating medium, -: 
per, was, at the same time that it was 
ye°states,’ vested in.the- only depository in * 
msistently with. the obvious: ‘design. of: having - 
ie throughout the Union. | 
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os) MR, MONROP'S OBJECTIONS 


WAN ACT FOR THE PRESERVATION AND. REPAIR “OF 


and - 
on, horses.and. carriages, as is done by: this bill, involyes.the right to.take land froin 
Protection of id fi 


oh 


and proper for carrying into execution all the . powers vested by the Constitution. 
athe government of the United States, or in any department or officer thereof; 6th, and 
lastly, from the power to dispose of, and make all needful rules and regulations, respect- 
‘ing, the territory and other property of the United,States. 
.. According to my judgment, it cannot be derived from’ ¢ither ‘of those power 
from all of them united; and,in consequence, does:not exist. *.* *. 
oo pee bot parnenes AMES: MONRO: 


“Wasuaneron, May 4,188 0 
On.the evening of thé 24th, President Monroe also transmitted his ¢ 
port of liis veto, in an elaborate argument, which is the exposition qa 


Spekson's objestions: 


ON RETURNING To THE HOUSE: OF REPRESENTA 


“AN. ACT: 


teelf- in two points ¢ 
is within whose limits thei 


iit 1S KonboN [ese 


be claimed as necessary to their 
ple. right to appropriate money 
ry in Such works when tridertaken by state authority 
a ¥ ‘the. | -,: the question: of power is 
nt attending the other, arisin 


the territory which they! my deoupy 


aa ‘It 


weakening its ability to fulfil the general objects of its institution — an effect 
6 attend its adrnission, notwithstanding its apparent fitness, that every sub- 
nit’ administration of the governmerit, embracing a peried of thirty out of the, 
-two years of its existence, has adopted a more enlarged construction of the power. 
, istration of Mr. Jefferson, we have two examples of the exercise of the 
riation, which, in the consideration that led to their adoption, and in their 
¢ ‘public’'mind, have’ had a greater agency in marking the eharactér of’ 
an. any: subsequent eyents. T'sllade to the payment of ‘fifteen millions. 
16: purchase, of: Louisiana, and to the original appropriation for the coni- 
jamberland Road ;. the’ latter act deriving much weight ‘from’ the 
ind approbation of three’ of the most powerful of the original: members 
leracy, éxpréssed’ through their respective legislatures. Although’ the 

” eireuin: is of- the latter case-may-be-such as to deprive:so much of: it as relates to 
the actual construction of:the road of the force of an obligatory exposition of tlie Con- 
stitution, it'must, nevertheless, be admitted that, so far as the mere appropriation of. 
mney is concerned, they present the principle in its most imposing aspect. No less 
‘than: twenty-three different laws have been passed through all the forms of the Con: 
stituti od gaye upwards of:two millions of dollars out of the national treasury. . *. 
of that iraprovement, with the approbation of every President of the United - .. 


cluding my one since its commencement. 
‘of:-the ‘sanction: Sail el age for the Cumberland and 
cts; under: this: power, the administration of Mr..Madison was 
aét which: furnishes the strongest evidence of his opinion extant. 
d. through. both ‘houses of Congress, and presented for his approval 
ind: pledging certam funds for constructing roads and ‘canals, and - 
‘navigation of watercourses, in order to’ facilitate, promote, and’give " - 
‘to<internal commerce among the several states; and:to render more -easy, 
ed @xpensive, the means and provision for the coinmion defence." “Regardin 
bill .as:asserting a power in the federal government. to.construct roads ‘and’ canals 
of ‘the states in which they were made, he’ objected to 1 A 
ind ofits uriconstitutionality, declaring that ‘the assent 
ie mode provided by the bill, could not confer the powers: 


"passe 


‘t6 this-avow 
ce-and: ge 


ode" by which the federal government’ should 

ind road.: * He'returiied it, with objections to its 
si ‘occasion ‘to say that, in the early ‘stages of the 
construction that it‘had no right to expend moiiey, 
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except in the performance of acts authorized by the other specific grants: of power, 
according to a strict construction of them; but that, on further reflection and obsérva- 
tion, his mind had undergone a change; that his opinion then was, “that Congress 
have unlimited power to raise. money,.and that, inits appropriation, they have a 
discretionary power, restricted only by the ‘duty to appropriate it to purposes of com- 
mon defence, and of general, national, not local, or state, henefit;’’: and this was 
avowed to be.the governing principle through the residue of his administration: The 
views of the last. administration.are of such recent. date as to render a particular 
reference to. them. unnecessary.« It is well known that the appropriating. power, to 
the utmost extent which had been claimed for it, in relation to internal improvements, 
was fully recognized and exercised by it. Sa 
This brief reference to known facts will be sufficient to show the difficulty, if not 
impracticability, of bringing back the operation of the government to the construction 
of the Constitution set up in 1798, assuming that to be its true reading, in relation to 
the power under consideration; thus giving an admonitory proof of the. force of 
implication, and the necessity of guarding the Constitution, with’ sleepless vigilance, 
against. the authority of precedents which have not the sanction of its most plainly- 
defined powers; for, although it is the duty of all to look to that sacred instrument, 
instead‘of:the statute-book, — to repudiate, at all-times, encroachments. upon its spirit, 
which are too apt to be effected by the conjuncture of peculiar and facilitating: circur 
stances, —- it is not less true that the public good and the nature of our -political insti- 
tutions require that individual differences should yield to a well-settled acquiescence 
of the people and confederated authorities, in particular constructions of the Constitn- 
tion, on doubtful points. Not to concede this much to the spirit of our institutions 
would impair their stability, and defeat the objects of the Constitution. itself ').0 00) 
The only remaining view which it is my intention to present at this time,.in- 
volves the expediency of embarking in a system of internal improvement, without.a 
previous amendment of the Constitution, explaining and defining the precise powers 
of the federal government over it. Assuming the right to appropriate money, to aid in 
the construction of national works, to be warranted by the contemporaneous and con- 
tinued exposition of the Constitution, its insufficiency for the successful prosecution 
of them must be admitted by all candid minds. If we look to usage to define the 
extent of the right, that will be found so variant, and embracing so. much that-has 
been overruled, as to involve the whole subject in great uncertainty, and to render the 
execution of our respective duties in relation. to it replete. with. difficulty. and.ems 
barrassment. It is in regard to such works, and the acquisition of additional territory, 
that the practice Sbeained ita first footing. in most, if not all, other disputed questions 
of appropriation, the construction of the Constitution may be regarded 'as unsettled, if 
the right to apply money, in the enumerated cases, is placed on the ground of usage. 
If it be the desire of the people that the agency of the federal government should be 
confined to the appropriation of money, in aid of such undertakings, in virtue of the 
state authorities, then the occasion, the manner, and the extent of the appropriations, 
should be made the subject of constitutional regulation. This is the more. necessary, 
in order that they may be equitable among the several states; promote harmony 
between sections of the Union and their representatives. preserve other parts.of the 
Constitution from being undermined by the exercise of doubtful. powers, or -the too 
reat extension of those which are not so; and protect the whole.subject against the 
delotetions influence of combinations. to carry, by concert, measures which, considered 
by themselves, might meet but little countenance. ; See eee : 
That a constitutional adjustment of this power, upon equitable principles, 3s, inthe 
highest degree, desirable, can aoareely be doubted ; nor can it fail to. be _promoted. by: 
every sincere friend to the success of our political institutions. “In no government.are 
appeals to the source of power, in cases of real doubt, more suitable than'in ours. No 
good motive can be assigned for the exercise of power by the constituted authorities ; 
while those, for whose benefit it is to be exercised, have not conferred it, and'may not 
be willing to. confer it. It would seem to me.that. an honest application, of the con- 
ceded powers of the general government. to .the advancement of thie common weal 
presents a sufficient scope to satisfy a reasonable ambition.: The difficulty, and sup- 
posed impracticability of obtaining an amendment of the.Constitution,in this respe 


1s, I firmly believe, ina great degree, unfounded... 2 0 oko By sn 
In. presenting these opinions, I have spoken with the, freedom. and..candor W. 
thought the. occasion for their iceman fet sand att respectfully es A 
bil which has'b d jderation, for your further deliberation and. judgment. 
i am ich has ee ae ler Consi » Or yi ANDREW. JACK! ON.» 


[General Jackson, in addition to the above, has’ exercised the veto power on several 
bills. — See Arrenpis.] 22> : pas : 
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VIRGINIA “RESOLUTIONS OF | WAS Sia apm 
OUNCING THE ALIEN AND SEDITION LAWS TO BE UNCONSTITU- 
TIONAL, AND DEFINING THE RIGHTS OF THE STATES. | . 


DRAWN BY MR. MADISON. 


B In raz Virets1a House or DELEGATES, 
CSET ee Frinay, December 21, 1798. 
Resolved, That the General Assembly of Virginia doth unequivocally 
expiess a firm resolution to maintain and defend the Constitution. of. the 
United States, and the Constitution of this state, against every aggression, 
either foreign or domestic; and that they will support the government of- 
the United States in all measures warranted by the former. 

That this Assembly most solemnly declares a warm attachment to the 
union of the states, to maintain which it pledges its powers ; and that, for 
this end, it is their duty to watch over and oppose every infraction of those. 

" principles which constitute the only basis of that union, because a faithful 
observance'of them can alone secure its existence and the public. happiness. 
‘That this Assembly doth explicitly and peremptorily declare, that it 

sowers of the federal government as resulting from the compact 
he states are parties, as limited by the plain sense and intention 
instrument constituting that compact, as. no further valid than they 

4 horized by the grants enumerated in that compact ; and that, in 

ease of a deliberate, palpable, and dangerous exercise of other powers, - 
not granted by the said compact, the states, who are parties thereto, have 


pound: certain general phrases (which, having been copied from the very lim- 
ited grant of powers in the former Articles of Confederation, were the less 
liablé to be misconstrued) so as to destroy the meaning and effect of the partic- 
ular enumeration which necessarily explains and limits the general phrases, 
and so-as-to consolidate the states, by degrees, into one sovereignty, the 
“Obvious tendency ‘and inevitable result ‘of which would be, to transform 
the present republican. system of the United States into an absolute, or, at 
best, a‘mixed monarchy...) 

“That the General Assembly doth particularly PROTEST against 
the palpable and-alarming. infractions of the Constitution, in the two late 
cases of the “Alien and Sedition Acts,’ passed at the last session of 
Congress ; the first of which exercises a power nowhere delegated to the 
federal government, and which, by uniting legislative and judicial powers 
to those af executive, subverts the general principles of free government, 
‘d§ well as the particular organization and positive provisions of the Fed- 
eral Constitution; and the other of which acts exercises, in like manner, a 

per not. delegated by the. Constitution, but, on the contrary, expressly 
ively forbidden by one of the amendments thereto, — a power which, 
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more than any other, ought to produce universal alarm, because it is levelled 
against‘the right of freely examining public.characters and measures, and 
of free. communication among the people thereon, which has:ever been justly * 
deemed the only effectual guardian of every other right. -” i 

That this state having, by its Convention, which ratified the Federal 
Constitution, expressly declared that, among other essential rights, “the 
liberty of conscience and the press. cannot be cancelled, abridged, re- - 
strained, or modified, by any authority of the United States,” and from ‘its 
extreme anxiety to guard these rights from every possible attack of ‘soph- 
istry and ambition, having, with other states, recommended an’ amend- 
ment for that purpose, which amendment was, in due time, annexed to 
the Constitution, — it would mark a reproachful inconsistency, and crifni- 
nal degeneracy, if an indifference were now shown to the most palpable 
violation of one of the rights thus declared and secured, and to the estab- 
lishment of a precedent which may be fatal to the other. 

That the good people of this commonwealth, having ever felt,and con- 
tinuing to feel, the most sincere affection for their brethren of the other 
states; the truest anxiety for establishing and perpetuating the union of 
all; and the most scrupulous fidelity to that Constitution, which is the 
pledge of mutual friendship, and the instrument of mutual happiness, — 
the General Assembly doth solemnly appeal to the like dispositions in the 
other states, in confidence that they will concur with this commonwealth 
in. declaring, as it does hereby declare, that the acts aforesaid are uncon- 
stitutional ; and that the necessary and proper measures will be taken by 
each for codperating with this state, in maintaining unimpaired the author- 
ities, rights, and liberties, reserved to the states respectively, or to the 
people. ie 

That the governor be desired to transmit a copy of the foreging' resolu- 
tions to the executive authority of each of the other states, with a request. 
that’ the same may be communicated to the legislature thereof, and that a 
copy be furnished to each of the senators and representatives representing 
this state in the Congress of the United States. 


Attest, JOHN STEWART. 
1798, December 24. Agreed to by the Senate. ; 
H. BROOKE. 
A‘true copy from the’ original deposited in the office of the General 
Assembly. JOHN STEWART, Keeper of Rolls. 


EXTRACTS FROM THE ADDRESS TO THE PEOPLE, 
WHICH ACCOMPANIED THE FOREGOING RESOLUTIONS. 


Fellow-citizens: Unwilling to shrink from ‘our, representative respo! 
bilities, conscious of the purity of our motives, but acknowledging your: 
tight to supervise our conduct, we invite your serious attention to the 
emergency which dictated the subjoined resolutions. - Whilst we disdain 
to alarm you by ill-founded jealousies, we recommend an investigation 
guided by the coolness of wisdom, and a decision bottomed on firmness, 
but temperéd with moderation. © © ee Re aes 
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h the. rele of ee or ae by: argu. 
oy, may-yet-establish:precedents: which-may ultiniately . 
ind. euepicions. people . to all the. "consequences of . 


nts’-springing from: ' a. "government “WHOSE. ORGANT- 
NNOT BE. MAINTAINED. WITHOUT THE CO. 
OF... THE: STATES,.. furnish the strongest: -eXcite- 
tate legislatures to watchfulness, and impose upon’ them 
bligation-. TO. PRESERVE ° ‘UNIMPAIRED- ae 
:PARTITION.. |. 
acquiescence ofthe states, under. ‘nfeactions of the: federal com- 
pact, would either beget!a ‘speedy consolidation, by ek the state 
“governments into impoteney. and contempt, or prepare the way for areyos |; 
Jution,: by, a repetition, of these.infractions until the people are aroused to 
“appeal sty of their..strength.. It isto avoid, these: calamities = 
eople the momentous question, whether the Con- 
St all. yield to. a- construction; which. defies 
helms best. hopes of republicanism.» 
pmestic usurpation, -.until foreign danger 
hich .may be: forever used; because the 
advocates for its extension, cam ever 
: ements, to be successively. employed:to: ‘soothe, the 
,-Whilst that power is swelling, silently, secretly, "and 
OF. .the same character are insinuations of a foreign influence, 
upon a laudable. enthusiasm against danger from abroad, and 
by, ap. Uanatural pplication, so as to blind your eyes against 


a "Act presehts a scene which was. never expected , by the 
the: Constitution, It was then admitted that the state 
diminished by powers specifically enumerated,’ or 

ed powers into effect. Now, federal authority 

ication; and from the existence of state. Jaw, it is in- 

88. possess a similar power of legislation ; whence Con- 

awed with a power of legislation in all cases whatsoever, 

he ‘states will be stripped of every a reserved, Yy he concurrent 
yaramount legislature. 
tion: Act is the. offsp' 

te a 


into’ the sanding, wow the’ ‘Constitutio ae 
ers, whilst the preamble would admit d construc- 

rit of. Cones into a power paramouint in 
- On. the: 


Virginia Resolutions; V798..: . 3531 


the preamble; and had the -federal government been’ éndowéd with: what- 
ever they should judge to be instrumental towards the: union,’ justice, 
tranquillity, common defence, general welfare; and the’ preservation of lib- 
erty, nothing could have been more frivolous: than’ an® etiumeration of 
owers. ee, ee ne cate ie 
All the preceding arguments, arising from a deficiency of constitutional 
power in Congress, apply to the Alien Act; -and this act is lable to other 
objections peculiar to itself. If a‘suspicion thataliens are dangerous, con- 
stitutes the justification of that power exercised over them by Congress, 
then a similar suspicion will justify the exercise of a similar power over 
natives ; because there is nothing in the Constitution distinguishing ‘be- 
tween the power ofa state to permit the ‘residence of natives and ‘aliens. 
It is, therefore, a right originally possessed, and never surrendered, by the 
respective ‘states, and whiich is rendered dear and ‘valuable to Virginia, be- 
cause‘it'is assailed through the bosom of the Constitution, and because 
her peculiar situation rendersthe easy admission of ‘artisans dnd laborets 
an interest of vast importance. 12 JERR RNA MB 
But this bill contains other features, still more alarming and’ dangerous. 
It dispenses with the trial by jury; it violates the judicial system’; it ¢on- 
founds legislative, executive, and judicial powers; it punishes without 
trial ; and it bestows ‘upon the President despotic power over a numerous 
class of men. Are such measures consistent with our constitutional prin- 
ciples? And will an accumulation of power so extensive in the hands of 
the executive, over aliens, secure to natives the blessings of republican 
liberty ? Race 
If measures cau mould governments, and if an uncontrolled power of 
construction is surrendered to those who administer them, their progress 
may be easily foreseen, and their end easily foretold. A lover-of monarchy, 
who. opens the treasures of corruption by distributing emolumentamong 
devoted partisans, may at the same time be approaching his object and de- 
luding the people with professions of republicanism. He may confound 
monarchy and republicanism, by the art of definition. He may varnish 
over the dexterity which ambition never fails to display, with the pliancy 
of language, the seduction of expediency, or the prejudices of the times ; 
and he may come at length to avow, that so extensive a territory as that 
of the United States can only be governed by the energies of monarchy ; 
that it cannot be defended, except by standing armies; and that it cannot 
be united, except by consolidation. 
Measures have already been adopted which may lead to these conse- 
quences. They consist — . 
In fiscal systems and arrangements, which keep a host of commercial 
and wealthy individuals imbodied, and obedient to the mandates of the 
treasury ;—. ; _ , ee 
In armies and navies, which will, on the one. hand, enlist the tendency 
of man to pay homage to his fellow-creature who can feed or. honor hini ; 


and on the other, employ the principle of fear, by punishing imaginary 
insurrections, under the pretext of preventive justice ;— : 

In swarms of officers, civil .and military, who can inculcate po 
tenets tending to consolidation and monarchy, both by indulgence 
severities, and can act as spies over the free. exercise of human reason; —~ 

In restraining the, freedom of the press, and investing the executive 
with legislative, executive, and judicial powers, over.a numerous body of 
men ; — ee 


| AiisidtPst-of ther States. Delaware. [1798, 


shorten, Ahenomslogaby’ ‘in: establishing, by-succe 
@-the Constitution. as will rapi 


ing up. their. favorite. system.:. a 
: solemn; but: painful - truths; and yee) ws pocomnmiaad ti it to 
: the. possibility: of danger from’ without, although dange: 
Usurpation is indeed dreadful ; but against 
ion, f. that. should happen, let us.rise with hearts:and hand; 
spel the attack with the zeal of. freemen. who will-strengthen ° 
examine and correct domestic. measures, by having: defendec 
try. against foreign aggression. - ai 
ed: as. we are; fellow-citizens,. to. these. sacred engagements, we yet 
'y,fervently implore the Almighty Disposer of events to avert from 
“our land war and usurpation, the scourges of mankind; to permit ‘our 
fields ‘to be cultivated in peace ; to instil into nations. the jTove of friendly . 
_intercourse; to. suffer: our - youth to:be educated in virtue, and to preserve . 
“morality from. the pollution invariably: incident to habits.of: war ; to» 
ent the Jeborer and. hushandman from being harassed. by.taxes and ini-_ 
m. ambition . the. means..of disturbing. the. common- 
all pretexts for | power, afforded by. war ; to maintain: 
bless our. nation with tranquillity, ‘under. whose 
-reach the summit of happiness. and. glory, to | 
tined by. nature and nature’ s God. 
Attest _JOBN: STEWART, 
gresd to by the Senate. “H. BROOKE, GS... 
trae’ copy | from the ong deposited in the office of the General 23 
Assembly... JOHN STEWART, Keeper of Rolls. “| 
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STATE OF RHODE ISLAND AND PROVIDENCE ELAN 
_ TIONS. 


In Geverat: Asenstuti: Pibreiiy, ‘Me D. 1799. : 

Certain Fesolutions of the legislature-of Virginia; passed: con® en of 
December last, being communicated to this Assembly, — : 

1. Resolved, That, inthe opinion of this legislature, the second section 
of third article of the "Constitution of the: United States, in these-words;-to 
wit, — “ The judicial power shall extend to all cases arising under the: laws 
of the United States,’ — vests in the federal courts, exclusively, and.in the 
Supreme Court of the United States, ultimately, the authority of deciding 
on the coustitationality of any actor law of the Congress of the United 
States. 

2. Resolved, That for any state jecislatute to assume that authority 
would be— : fe 

Ist. Blending together legislative and judicial powers 5 sie 

2d. Hazarding an interruption. of the peace of the states -by civ 
cord, in case of a diversity of opinions among the state: legislatures 5: seach 
state having, in that case, no resort, for vindicating its own epiaioe® ‘but 
the strength of its own arm;— age '§ 

3d. Submitting most important questions of law to less competent trie 
bunals ; ; and, 

4th. An infraction of the Constitution of the United States, expressed 
in plain terms. 

3. Resolved, That, although, for the above reasons, this legislature, in 
their public capacity, do not “feel themselves authorized to consider and 
decide on the constitutionality of the Sedition and Alien laws, (so called,) 
yet they are called upon, by the exigency of this occasion, to declare that, 
in their private opinions, these laws are within the powers “delegated ‘to 
Congress, and promotive of the welfare of the United States... >.” 

4. Resolved, That the governor communicate these resolutions to the 
supreme executive of the state of Virginia, and at the same time express 
to him that this legislature cannot contemplate, without extreme concern 
and regret, the many evil and fatal consequences which may flow from 
the very unwarrantable resolutions aforesaid of the legislature of ae 
passed on the twenty-first day of December last. 

A true copy, enohen EDDY, Seoretay 


COMMONWEALTH OF MASSACHUSETTS. 


: Iy Senate, February 9, 1799. 

The legislature of Massachusetts, having taken into serious consider- 
ation the resolutions of the state of Virginia, passed the 21st day ‘of 
December last, and communicated by his excellency the governor, ‘relative 
to certain supposed ‘infractions of the Constitution of the ‘United States, 
by the government thereof; and being convinced that the: Federal Con* 
stitution is calculated to promote-the happiness, prosperity, and safety, of 
the'people of these United States,-and to maintain that union: of. th sey 
eral states so essential to the welfare of the: whole; and being ‘bound 6: 
solemn oath. to support and defend: that Constitution, — feel it-unneces- 
sary to make any professions of their attachment to it, or ‘of their firm 
determination to. support’ it-against every aggression, foreign: or-domestic. 
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miadé’ in‘-pursuance thereof, are exclusively vested by the people in th 
judicial courts of the United States. i. 

Phat. the people, in that solemn compact. which is declared. to be. the 
supreme law of the land, have not constituted the state legislatures the 
judges of the acts or measures of the federal government, but have confi- 
ded.to them: the power of proposing such amendments of the Constitution 
as‘shall appear to them necessary to the interests, or conformable. to the 
wishes, of the people:-whom they represent. 
“That, by this construction of the Constitution, an amicable and dispas- 
sionaté remedyis pointed out for any evil which experience.may proye to 
‘exist, andthe peace’ and prosperity of the United States may. be preserved 
out-interfuption.<.< : m4 
“But; should: the respectable state of Virginia persist. in the assumption 
ofthe right to declare the acts of the national government  unconstitu- 
tional,.and should’ she oppose successfully her force and will to those of 
the nation, the Constitution would be reduced to a mere cipher, to the 
form and pageantry of authority, without the energy of power; every act 
of ‘the federal government which thwarted the views or checked the am- 
bitious projects:of a particular state, or of its leading and influential mem- 
bers; would-be the object. of opposition and of remonstrance; while the 
people; convulsed and confused by the cqnflict between two hostile juris- 
dictions, enjoying: the protection of neither, would be wearied: into. a 
ee to some bold leader, who would establish himself on the: ruins 
ok pothe ; 

The legislature of Massachusetts, although they do not themselves claim 
the right, nor admit the authority of any of the state governments, to de- 
cidé upon the constitutionality of the acts of the federal government, still, 
lest their silence should be construed into disapprobation, or at best into 
a doubt: as to the constitutionality of the acts referred to by the state of 
Virginia; and-as the General. Assembly of Virginia has called. for-an ex- 
pression of their sentiments, —~ do‘explicitly declare, that they consider. the 

“acts of Congress,: commonly called “the Alien and Sedition Acts,”. not 
only constitutional, ‘but. expedient and necessary: That the former. act 
“respectsa: description of-persons: whose rights were not particularly ‘con 
templated im: the Constitution of the United States, who are entitled only 
toa temporary. protection while they yield a temporary allegiance — a pro- 
tection which ought to be withdrawn whenever they become ‘ dangerous 
tothe: public safety,” ‘or-are found. guilty-of “treasonable machination.” 
against the government: That Congress, having been especially intrusted 
‘by the ‘people with the’ general defence of the nation, had not. only the 
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right, but were -bound,.to. protect. it. against. inter 
foes: That the United. es, at. the:time ofp 
Aliens, were threatened. with actual inyasion 

h. 


preparations, expensive and bur. 
ae the ; country, thousand 


ae Ce cannot ‘be seriously believed: that. the United States 
waited till the poniard .liad_ in. faet ‘been plunged. -.-The.remo: 
is. the usual. preliminary. of hostility, and -is justified. by. 
usages of nations... Actual. hostility had, unhappily. long: been. e2 
mn. of it the Lisanne had reason daily 


itution has peat) the | executive. power ft 
_ The: Sedition Act, s0:called, is, in the. opinion: Rt) 
defensible. . The. General. Assembly of. Virginia,. 
consideration, observe, that, when that, state, 4 its ,C 
Federal Constitution, it, expressly. declared, * that, among. otk 
rights, the liberty .of .conscience and of ‘the’ ‘press. cannot, .b 
abridged, restrained, or modified, by any authority:.of the U. 
and, from its extreme anxiety to guard: these rights from every: possible. 
attack . Of .sophistry. or ambition, with other states, recommended: an 
amendment for that purpose; which amendment was, in due time, annexed 
to the Constitution ; but they did not surely expect that the. proceedings 

of their. state Convention were to explain the amendment adopted b a ne 
Union... The words. of that amendment, on this subject -are;,<€ 


_ the truth;-but the-constitutional-right.of the citizen: to bl 
the. truth.is not to be confounded with the:licentiousness, in: speaking ind 
writing, that is only employed. in propagating. falsehood: and slander:;. This 
freedom of the press has been explicitly. secured by most, if not.all.the state 
constitutions.;. and of this provision there, has-been generally. but.one-con+ 
struction among | enlightened mi that.it is.a security for the. rational use, 
and not the. abuse of the presi Jaw,: 
people will..judge.: . thie. ri 
lished, .by.the late.act. of. wth 

By. the Constitution, the. legialative,: -executi : 

of government. are ordained and. esta blished ;...a1 

powers. vested:in them. respectively, including: a 3 
al 


tic yand-relating. to.thedaw of. 
ary.toeffect any of. the. 


cstablished sions Court of the United Stat 
ion. for its rotection, even against such: ‘Amprop 
0c, as listurb:its proceedings, unless expres: 
fore. recited.’: "Bat as no. statute has been passed:on 
tion is,. and has been. for nine years past, uniform 
application’ ‘of the principles.and usages of the common law. 
protection may. unquestionably: be afforded by a statute passed * 
{. the. before-mentioned section, as necessary and - proper: for | 
g into execution..the powers vested in. that department. “A cons: 
on.of the different: parts of the Constitution, perfectly. just and fait; 
analogous ‘principles, extend:protection and. security, against. the 
38. in question, to. the. other Meperianente: of government, in Spcherte. . 


; thet nite States { is bound by his oath “to: ‘preser’ i 
; tion; ” ”. ‘and it “is. ‘oxpreeely’ made his duty’ 
fully. _ But. this. would be - 
iE there. could: be no: legal restraint of 
Auda nistepresentations -of -his: measures. and motives which 
nd to .rob him of the public confidence ; and “equally impotent ~ 
We Id be every other Lpablic officer, if thus left to the mercy of the |; 
seditious... 6 
ds holden to.be a- ‘truth most dears that the: important trusts before 
ated:.cannot.be discharged by the government to which they- are 
nut: the power: to restrain seditious practices and unlawful 
i and to protect the officers thereof from abusive 
ad the.Constitution withheld this: power, it ‘would 
ent: responsible:for-the effects, without ‘any ‘control 
vhich maturally. produce them,: and’ would have essentially _., 
ng the:great ends for which the people of the United States 
| clause of that instrument, that they. establish: the: same 
more perfect Aare establish justice; indure’domestic 
‘defence, promote the. general me, 
$ and: ooterity” aa 
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This. construction of the Constitution, and -of ‘the existing law: of ‘the 
land, as well as the act complained of, the legislature of Massachusetts 
most deliberately and firmly believe, results from. a°just. and full: view of: 
the several parts of the Constitution ; ‘and they consider that, act’ to be wise 
and necessary, as an audacious and unprincipled. spirit of. falsehood: and 
abuse had been too long unremittingly exerted for the purpose of peryerting 
public opinion, and threatened to undermine and destroy the whole fabric 
of government. : - a Be eae 

The legislature further declare, that in- the foregoing sentiments they 
have expressed the general opinion of their constituents, who. have not 
only acquiesced without complaint in those particular measures of the 
federal government, but have given their explicit approbation by reélecting 
those men who voted for the adoption of them. _Nor.is it- apprehended 
that the citizens of this state will be accused of supineness, or.of an in- 
difference to'their constitutional rights; for while; on the: one hand, they 
regard with due vigilance the conduct of the government, on the other, 
their freedom, safety, and happiness require that they should defend:that 
government and its constitutional measures against the open or insidious 
attacks of any foe, whether foreign or domestic. 

And, lastly, that the legislature of Massachusetts feel a strong con- 
viction, that the several United States are connected by a common inter- 
est, which ought to render their union indissoluble; and that this state will 
always cooperate with its confederate states in rendering that union pro- 


x 


ductive of mutual security, freedom, and happiness. 


Sent down for concurrence. SAMUEL PHILLIPS, President. 
In the House of Representatives, February 13, 1799. anes 
_ +. Read and concurred. EDWARD H. ROBBINS, Speaker... 
A true copy. Attest, JOHN. AVERY, Secretary... 


STATE OF NEW YORK. 
In Senate, March 5, 1799. - 
Whereas the people of the United States: have established for themselves 
a free and independent national government: And whereas it is essential 
to the existence of every government, that it-have authority to: defend and 
preserve its constitutional. powers .inviolate,- inasmuch as every infringe: 
ment thereof. tends. to its. subversion: And whereas. the. judicial..power 
extends expressly to all cases of law and equity arising under the Consti- 
tution and the laws of the United States, whereby the interference of the 
legislatures of the particular states in those cases is manifestly excluded : 
And whereas our peace, prosperity, and happiness, eminently depend on 
the preservation of the Union, in order to which a reasonable confidence 
in the constituted authorities and chosen representatives of the people -is 
indispensable: And.-whereas every measure calculated. to weaken-that 
confidence has a tendency to destroy the usefulness of our public function- 
aries, and to excite jealousies equally ‘hostile to. rational: liberty, and he 
principles of a good republican government : And whereas the Senate, not 
perceiving that the rights of the particular states have been violated; 
any unconstitutional powers assumed by the general government, canno 
forbear to. express, the. anxiety and regret with which they observe: the m- 
flammatory and pernicious sentiments and doctrines which: are contained 
VOL, IV. Boy. ae mh 


ny 7 
japable sapleily to declare wait snaseapeneey. é 
is state, to supervise: the. acts: ofthe 


coxeellecey, the governor, be, and he is s “hereb 

copy of the foregoing resolution to the executives 
irginia and° Kentucky, to. the end that the same may 

ted ‘to the legislatures thereof. — 

; “a true copy, ABM. ‘B. ‘BAUCKER, Cler 


: STATE. oF. CONNECTICUT. 


sseinbly of the. state ‘of Gonnectiout, holden, at. Hart : 
jon: thesecond Thursday of May, Anno Domini: 1799, © 
ereraony having. communicated. to.this Assembly sun= 
gislature of: Nirginia, adopted in December, 1798, 
Mhaagures:of the general: government, and the said:reso- : 
been ‘considered, it is. ss 
“hat. this Assembly views with deep regret, ‘and explicitly dis ‘ 
e principles contained in the aforesaid resolutions, and particularly 
sition to the ‘* Alien aud Sedition Acts’? — acts which the Consti+ * 
thorized, which the exigency of the country rendered necessary, 
constituted: ‘authorities have enacted, and which merit the entite - 

ssembly. They, therefore, decidedly refuse to concur’ . 
irginia i in promoting any of the opjests aelnpted vt 
AS. 


ésdlved,-"That ‘hia excellency, the governor, - be re 

ita copy of ‘thé foregoing resolution-to the:governor:of 
be Coihmunicated to the legislature of that state. - 

f eameneeind unanimously. 


- N 


_Altest, 


so.certain resolutions 
ovember, 1798, “report as 


aving icen.j into ‘consideration ¢ cere 
iw reclutsins of the Gereral ‘Amembly of Virginia, dated’ December — 


1799.] Answers ‘of the ‘Statés. New Hampshivé:’Vermont. 


21, ‘L798; also certain. resolutions of the legislature of Kentuck 
10th ‘of November, 1798 :—- 

Resolved, ‘That. the legislature «of. New. Hampé 
press a firm Yesolution to maintain’ and ‘defend thé Cor 
States, and the Constitution of this’ 
foreign or: ‘domeéstic, ‘and that’ they : 

United ‘States.in all-measures ‘warranted’ ‘by, the: Loa 

' That the'state legislatures aré-not the proper. tribunals:to det 
constitutionality of “the laws of ‘the general -government ; that 
such decision is property: and exclusively: Conifided ‘to rae judici 
ment.” a 
That, if the: ‘legislature of: New. Hampehire;” for mere | sperilitive: urs. 
poses, wére*to’express an opiuion ‘onthe ‘acts of. the: general: ‘governnient, 
commonly: called“*the Alien and: Sedition - Bills,” tha jatopinion: would:uns 
reservedly be; that those acts are constitutional, arid,-in” 
situation of our country, highly expedient... 

-"That the constitutionality: and: expediency: of the’ tet 
been very ably advocated and ‘clearly demonstrated by many ci 
the United States, more especially by the minority of the Gener 
bly of : ‘Virginia. The legislature of New Hampshire, therefore, 
unnecessary, by any train of arguments, to attempt further illastr 
the ‘propositions, the truth of: which, it‘is conidently: believed; at. this 
is'very generally seen: and acknowledged. 

“Which. report, ‘being ‘read and considered, was: ‘unanimously: feonised 
and accepted, one hundred and thirty-seven members: being present : 

Sent up for concurrence. JOHN _PRENTICE, ‘Spe 

Ia Senate dhe day, read and concurred unaiiiinously;. 
_ - AMOS SHEPAR 


Approved, June 15, 1708. 


The: house’ siooseded: to ike ‘under th 
of the. General Assembly of. Virginia, relativ 
general. government, transmitted. to the- Jegislatur 
consideration : -. Whereupon, ——' - 

Resolved, “That the General- “Assembly. of the-state 
ly: disapprove of the: resolutions of the General Assem 
being: unconstitutional in their nature, and dangerou: 
It belongs not to state: legislatures to decide on. the-cons 
laws made by: the ‘general: governments: this power being: € 
ed-in'thé. judiciary courts.of the Union.. «. That his‘excell 
nor; be: requested to:transmit a: copy..of this resolution to t! 
Nirginia; to: be communicated to: General Assembly of t 
that the:same: be sentto he : for thei 
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ENTUCKY RESOLUTIONS OF 1798 AND 1799. 


_. [THE ORIGINAL DRAFT. PREPARED BY THOMAS JEFFERSON] 


[The following’ Resolutions passed the House of Representatives of Keritucky, Nov. 
10,1798. On-the’ passage of the Ist. Resolution, one dissentient; 2d, 3d, 4th, 5th, 

G6th,. 7th, 8th, two dissentients; 9th, three dissentients.] oo 

‘1. Resolved, That the several states composing the United States of 
America are not united on the principle of unlimited submission to their 
general government; but that, by compact, under the style and title of a 
Constitution for the United States, and of amendments thereto, they con- 
stituted a-general government for special purposes, delegated to that 
government certain definite powers, reserving, each state to itself, the re- 
siduary mass of right to their own self-government; and that whensoever 
the general government assumes undelegated . powers, its acts are unau- 
thoritative, void, and of no force; that to this compact each state acceded 
as a state, and’is an integral party; that this government, created by this 
compact, was: not made the exclusive or final judge of the extent of the 
powers delegated to itself, since that would have made its discretion, and 
not‘the Constitution, the measure of its powers; but that, as in all other 
cases of compact: among. parties having no common judge, each party has 
an equal right to judge for itself, aswell of infractions as of the mode and 
measure of redress. 

2. Resolved, That the Constitution of the United States.having delega- 

ted to Congress a power to punish treason, counterfeiting the securities and 
current coin of the United States, piracies and felonies committed on the 
high-seas, and offences against the laws of nations, and no other crimes what- 
ever; and it being true, as ‘a general principle, and one of the amendments 
to: the Constitution having also declared “that the powers not delegated to 
the United States by the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people,” — therefore, also, the 
same-act of Congress, passed on the 14th day of July, 1798, and entitled 
‘An Actin Addition to the Act entitled ‘An Act for the Punishment of 
certain Crimes against.the United States ;’” as also the act passed by them 
on the 27th day of June, 1798, entitled ‘“:An Act to-_punish Frauds com- 
imitted-on the Bank of the United States,” (and all other their acts which 
assume to create, define, or puriish criines other than those enumerated in 
the Constitution,) are altogether void, and of no force;; and that the power 
to create, define, and. punish; such other crimes is reserved, and of right 
appertains, solely and exclusively, to the respective states, each within its 
own territory. a Ede gh ; : 

“3. Resolved, ‘That it is true, as a general principle, and is:also expressly 
déclared by one of the amendments to the Constitution, that ‘the ‘powers 
not delegated to the United States by the Constitution, nor prohibited -by it 
to the states, are reserved to the:states respectively, or to the people; ” and 
that, no power: over’ the freedom of religion, freedom of speech, or freedom 

” of the press, being delegated to the United States by the Constitution, nor 
prohibited by it to the states, all lawful powers respecting the same did of 
right remain, and were reserved to the states, or to the people;.that thus 
was thanifested their determination to retain to themselves the right of 
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jadging how far the. licentiousness of speech, and: of the press, may be 
abridged without lessening their useful freedom, and: how far those “abuses 
which cannot ‘be separated from their use, should be tolerated’ rather than 
the use be destroyed ; and‘thus also:they guarded against all “abridgment, 
by. the United States, of the freedoni of religious principles and exercises, 
and retained to: themselves the right’ of protécting the samé; as'this, stated 
by a law passed on the. general. demand of its citizens, had alréady'pro- 
tected. them from all: human restraint or interference; and that; in addition 
to: this:géneral principle and express declaration, another and:moré special 
provision has been made by one of the amendments to the Constitution, 
which expressly declares, that “Congress shall make no: laws respecting 
an establishment of ‘religion, or prohibiting the free exercise thereof, or 
abridging. the freedom of speech, or of the press,” thereby guarding, in the 
same sentence;.and°under the same words, the freedom of ‘religion, of 
speech, and. ofthe press, insomuch that whatever violates: either-throws 
down'thé sanctuary which covers the others, — and-that libels, falsehood, 
and defamation, equally with heresy and false religion, are withhéld from: 
the cognizance of federal tribunals.. ‘That therefore the act of ‘the-Con 
gress.of the United. States, passed on the 14th of July, 1798, entitled “Ani 
Act in Addition to the Act entitled ‘An Act for the Punishment of cers 
tain Crimes against the United States,’” which does abridge the freedom 


J . ¢ 
of: the press, is not law, but is altogether void, and of no force.: 


Ay. Resolved, That alien friends. are under the jurisdiction and protec: 
tion of the laws of the state wherein they are; that no power over them 
has been delegated to the United States, nor prohibited to the individual 
states, distinct from their power over citizens; and it being true,as.a 
general principle, and one of the amendments to the-Constitution having 
also declared, that “the powers not delegated to the United States by the’ 
Constitution, nor: prohibited :to-the states, are reserved to - the’ states, ré+ 
spectively, or to the people,” the act of the Congress-of the United: Statés, 
passed the 22d day of June, 1798, entitled “An Act concerning Aliens,” 
which assumes-power over alien friends not delegated by the Constitution; 


‘be pro: 
hibited ‘by the Congress prior to. the year 1808.” “That this\ common- 
wealth does admit the migration of alien friends described ‘as the subject 
of the. ‘said-act: concerning aliens; that aprovision:against prohibiting 
their migration is a provision against all acts equivalent: theret . 
would: be nugatory ; that to remove them, when migrated, is equival 
a prohibition of their: migration, and is, therefore, contrary to t 
provision: of the. Constitution, and void. ELSE CSE 

6: Resolved, That the imprisonment of ‘a. person under the. protécti 
of the laws-of this.commonwealth, on his failure to obey the simple 
of the President to-depart out-of the United States, as is undert by 
the said act}-enititled“* An Act concerning “Aliens,” “is contrary "tb the 
Constitationoné ‘amendment in’ which “has ‘provided, ‘that ison 
shall be: deprived of liberty without due process of law ;” and 
having sprovided;-“ that; “in ealk eriminal prosecutions, the d’ Shalt 
enjoy the right:of-apublic’trial’by an inipartial jury, to bé informed asta 

46 


ler. the. protection: ‘ofthe law, ‘on: -his -own: ‘suse 

ithout. public trial, without: confrontation: ‘of the wit... 

vithout- having witnesses in. his favor, without-defence, . 

‘ontrary. to: these provisions also of-the- Consatication. — 

t utterly: void, and of.no force: Ship 
ansfel ring: ‘the power. of judging any person who i is: ander the 
he-Jaws, from the courts to the President. of ‘the’ United . 
ndertaken by: the.same..act concerning aliens, is against the: 
Constitution which provides, that “ the judicial power.of the 
:States:shall_ be vested in the courts, the judges.of which shall hold 
office during good behavior,” and that the said act is void for that 
‘also;‘and it is further to be-noted that. this transfer of judiciary 
wer is.to that magistrate of the. general government who already pos- 
sesses: all the executive, ant a. pqesliied negeure in all .the legislative 

WETS. . 

Resolved That the construction applied by the qeuen government 
-gundry-of their proceedings) to those parts of the Con- 
ited-‘States, which: delegate to Congress. power..to: lay 

duties, imposts,: excises:;.to pay. the debts, and. provide 

defence. and: ‘general welfare, of. the United States, and-to 
which-shall -be-necessary ‘and’: -proper for carrying into exe- 
oavers-vested by the Constitution inthe government of the 

States, or any department thereof, goes to the’ destruction: ofall 

the limits prescribed to their power by the Constitution; that words meant 

by. that: instrament to: be subsidiary only to the: execution ofthe limited 
powers,.ought not to be so construed as themselves to give unlimited 

Pp nor a-part.so to. be. taken as to destroy the whole residue of the 

ent ; that the proceedings of the general government, under color 

‘will -be a: fit: and necessary: subject for revisal and: cor- 

2 “greater: tranquillity, while those specified. in 1 the pre- 
ions: call for immediate redress... 

;. “Phat the preceding resolutions be. transmitted to » the: sen- 

resentatives in Congress. from this commonwealth, who. are 

present: the same to their respective houses, and to: use-their 
avorg'to procure, at the-next session-of Congteesy Taped he 
astitutional. and obnoxious acts; 9:5 -s aoe ae 

-:lagtly, : ee the.:governor of this commonwealth: bey ion 


ecial. paiboal: puspoees ‘and’ panaaale ‘for 
it late: federal: compact, tobe. friendly to the peace, 
ek y; of all.the states; that, faithful: to.that.compact, 
in intent.and meaning in: which it was understood:arid 
veral -parties, it ia sincerely:-anxious for its presérue- 
I hat, to: take ftom. the.states .all:-the powers 
eneral and: consolidated. gav- 
overnment,- and - ‘reservations 


2. 
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consequently unlimited powers in no man, or body of men, on earth; that, 
if the acts before specified..should: stand, these-conchisions: would How 
from them — that the general government may place any: act: they. think 
proper on -the'list of crimes, and punish it themselves, whether enumerated 
or not enumerated by the Constitution as cognizable. by them; ‘that they 
may transfer its cognizance to the President; or any other person, who 
may himself be the accuser, counsel, judge, and-jury, whose’ suspicions 
may be the evidence, his order the sentence, his officer the executioner, 
and his’ breast the sole record of the transaction; that. a very numerous 
and valuable‘description of the inhabitants ofthese: states; being, by*this 
precedent, reduced, as outlaws, to-absolute dominion of one man, and ‘the 
barriers of the Constitution thus swept from us all, no rampart ‘now te- 
mains against the passions and the power of a majority of Congress, to 
protect from alike exportation, or other grievous punishment, the minority 
of the same body, the legislatures, judges, governors, “and: coinsellors of 
the states, nor their other peaceable inhabitants, who: may ‘venture ‘to-ré- 
claim the constitutional rights and liberties of the states and people, or 
who, for other causes, good or bad, may be obnoxious to. the view,: or 
marked by the suspicions, of the President, or be thought dangerous to 
his. or ‘their elections, or other interests, public or personal; that: the 
friendless alien has been selected as the safest subject of a first experi- 
ment ; but the citizen will soon follow, or rather has already followed’; 
for already has a Sedition Act marked him as a prey: That these and 
successive acts of the same character, unless arrested on the threshold, 
‘may tend to drive these states into revolution and blood, and. will furnish 
new calumnies against republican governments, and new pretexts for those 
who wish it to be believed that man cannot be ‘governed: but: by a:rod of 
iron; that it would be a dangerous delusion were:a confidence in thé men 
-of our choice to silence our fears. for the safetyof our:rights;"that-éonfi- 
dence is every where the parent of despotism; free:government is founded 
in jealousy, and not in confidence; it is jealousy, and not ‘confidence, 
which prescribes limited constitutions to bind down those whom.we: are 
obliged to trust with power; ‘that our Constitution has accordingly fixed 
the limits-to which, and no ‘farther, our confidence: may go;: and let:the 


determined, as it doybts not its co-states are, to submit*to undelegated arid 


honest advocate of confidence read the Alien and Sedition: Acts, and'say 


if the Constitution has not been wise in fixing limits to- the government it 
created; and whether’ we should be wise in destroying those limits} let:him 
‘say what the government is, if it be not a tyranny, which the men of*our 
choice’ have-conferred on the President, and the: President of our choice 
has assented to and accepted, over the friendly strangers, to. whom. the 
mild spirit’of “oar country and its laws had pledged hospitality and=pro- 
tection; that the men of our choice have more respected’ the ‘bare''st 
picions of the:President than the solid rights of innocence,:the: claims‘of 
justification, the sacred force of truth, and the-forms.and substance of Jaw 
and justice. a an Ue Dia a8 Ghai PO EE 
In questions of power, then, let-no more be said-of confidence in: man, 
but bind hin'down from: mischief by the chains of the Constitution. ° Tha 
this: commonwealth does-therefore call: on’ its’co-states: forcan- expression 
of their sentinients ‘on the acts-concerning: aliens,.and: for the punishment 
of certain’ crimes herein-before specified, plainly declaring whether these 
acts are orare hot authorized by the federal compact. =, And-it doubts not 
‘that their setise willbe so ahnounced as to prove their’attachment. to lim- 


bs 


\ 


att they: will view: this-as. ‘seizing the: "Fights of: the-stater 
ting<them: in the hands of the: general governtnent,-with a ~ 
d bind the states, not, merely i in cases made federal, ‘bat f in 


“ponent; that. this would. -be to sarrendet the fori of. go i 
have chosen, ‘and live under one deriving its powers from its 
ind not-from our authority; and. that the. co-states, recurring to 
4 al rights.not made federal, will concur.in declaring: these void 
atid:of no force, and will-each unite with this commonwealth i in. requesting 
their repeal ‘at. the 1 next session of Congress. ; 
: ... EDMUND. BULLOCK, s. H. Ro 
ve .- JOHN. CAMPBELL, SS. PB. ; 

Passed the House of Reprasentaves, Nov..30, 1798. . 7 
: : Attest, ...: -... THOS, TODD, ror AR: 

Vs. 18, 1708 — Say: concurred i in... 

‘ co. oB. THURSTON, Gs Sei 


AMES GARRARD, . Govéenok i of: Keiitucky. 
HARRY: TOULMIN, Seerelary of Salt. e r 


Honan oF ieerevecneuarei,, Thursday, Nov. ‘My, 1799. 
The tones, according to the standing order of the. day, resolved itself 
into a: committee of the.whole-house, on the state of the commonwealth, 
He Desha in the-chair,) ‘and, after some time spent therein, the. speaker 

hair;-and Mr. Desha reported, that the committee had taken 
sideration.sundry résolutions-passed by several. state legislatures; 
the: Alien: and.Sedition Laws, and had come to:a ‘resolu- 
the. delivered .in at thé clerk's table, eenere: it was 
mously agreed to by the. house; as follows :—.. « : 
presentatives of the good people of this. commonwealth, i in General 
j vened,:-having maturely considered the-.answers of. sundry 
nion:to-their resolutions; passed the last. session, respecting 
constitutional. laws :of Congress, commonly. called: the Alien ‘and 
ars, would ‘be faithless,-indeed, to themselves,. ‘and:to.those they 
lently:to. acquiesce in the: principles. and..doctrines _ 
‘ited:in ‘all. those. answers; that of Virginia only.-ex- 
gain’ ater-the field. of. argument, and attempt:more. fully. or 
Ge thi unconstitutionality: of: thosé ‘obnoxious laws,. would, 
ed;‘be; as unnecessary as unavailing. - We cantiot, however, 
discussion of. those interesting subjects by -sundry. 
ister states, unfounded suggestions and ancundid 
¢. trie character.and principles -of.. this. com- 
mbstituted. place. of: fair reasoning and, sound 
arming: measures, of the general. gov- 

t 
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of .our fellow-citizeqy throughout the. Union. ...W. 
and. temper. have been observed -in the answe: 
have denied, ‘or; attempted to. obviate, the. 
resolutions, we have now. only. to submit:to a. 
the-true priuciples of the federal-U ion,- un 

turb the barmony’ of that- Union ‘and anxioiis. only to- scape he 
despotism, the good. people of-th commonwealth 

or. balamniaticn. . bes, a ed : 


of our fellow-citizens, : prpees ar the Uso ‘eho: 80: widely differ: 
on those-important:stibjects, “should. be deluded -by:the: expectation: th 
shall be deterred. from:.what we. conceive. our duty;-or-shrinkfrom th 
ciples.contained in:those resolutions, —thérefore 
: Resalued,, “That: ‘this. commonwealth considers the: 
the: terms : cand: for the. purposes. specified: in--the-late ‘ec 
the liberty and happiness of the several states: -'Th 
ocally declare its attachment.to.the Union, and to:that:comp 
to its ‘obvious and real intention, and will. be among -the~last 
dissolution: That, if those 'who administer.the: general. governivien 
mitted.to transgress the limits fixed by that compact; by: a. total. rade 
to-the special delegations. of power. therein. contained; an: annihilation of. 
the: state: governments, and the creation, upon their ruins, of a: general 
consolidated government, will be the inevitable consequence ; ‘That ‘the 
principle <and construction, contended for by sundry of: the state legisla~ 
tures, that:the general government is. the exclusive judge. of the: extent 
the powers delegated to it, stop-not short of despotism since. the: 
tion:of’ those: who administer the. government, and 8 
would be the measure of their-powers:. That-the several 
that instrument, being sovereign-and independent, I 
right.to jadge: -of the. infraction ; and, That.a:nullificati by the 
reignites, 0 of all unauthorized acts done under. color of that: Jast 
the. rightful remedy: That this commonwealth does, under -the 
liberate: reconsideration, declare, that the said -Alien-and. ‘Seditio: 
are, in ‘their.” ‘opinion, palpable violations: of the ‘said. Constit 
. however. cheerfully it may be-disposed to. surrender its ‘Opinit 
ity of its sister.states, in matters of ordinary. 0: 
momentous. regulations like. the. present, ‘which -s 
ri ; uid: Sonsiier ” ‘a silent 1 


time, déclate; th 
constitutional: manner,:. every. 


Mh 


Join’ ‘were’ referred: the Conimunications. oF 2 
dative 0 the ‘Resolutions. of t the’ last General “Assembly i 


atever Loom: fae be ‘fod i ‘in n the Gessecdias of some. eof thes states, 
ipproved of the resdlutions of the: General. Assembly. of this. 
alih, passed. on the. 2Ist. day of December, 1798,: for painful 
,on the spirit and manner.of those proceedings, it’ appears. to-the 
tee: most. consistent.with the duty, as well as dignity, of the General 
sly, to-hasten’ an oblivion. of ‘every circumstance: which might-be 
construed into.a. diminution of. matual. Teapect,: confidence, and safcohon, 
among: the.members ofthe Union... ~ 
"The eommittee. have. deemed it.a.more ‘usefil fake to: revise, with: a crit- 
igal: eye,~ the: ‘resolutions ‘which: have:-met with. their: disapprobation ; tO: 
éxamine: fully the several objections and arguments which. have. appeared: 
mst-them.; jand-to:inguire whether:there.can be-any errors..of. fact,.of: 
easoning, which - the: bean a Book General- Assembly: 
se and: ecorrect. ; 


ly “expre 
acm esoluttion: to: maintain aad defeod oO Constitution of the Waited. States, and: the 
Constitation of this state, against every aggression, either foreign or domestic; and. 
th rid Ppert ‘the ot of the United States in all measures warn d 
: ie eaier.”” 


“against every aggression, both breigh a and. an 
verninent, of the United States. in. all, measures 
Pe iy 


nd 40. which, c on such an ‘occasion, it, ‘was ey: 
ir sincere. anid firm adherence, ee 


dh over and opp sles” 
‘orily. basis ae that: oe a Bithal observance of the: 


nd hie public ‘happiness hereon dependinig: 

‘inthe words Toll + 

; oti id: péremptoril: ttia 8 "the 

a: nt, as'‘tebulting fromi the coriptct ‘to: ‘which the statés 

edb the: Lain. sensé-and: intention.of the:inatiuntient el 
: they are authorized by. the. ‘grants shamernted 
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in that compact; and that, in-case of a deliberate, palpable, and dangerous exercise: of 
other powers, not granted by the said compact, the states who are parties thereto have 
the right, and are in duty bound, to interpose, for arresting the progress of the evil, 
and for. maintaining, within their respective limits, the authorities, rights, and liberties, 
appertaining to them.” nage : se tightly LAR SS) 
On this resolution the committee have bestowed all the attention which 
its importance merits. They have scanned it not-merely witha strict; 
but with a severe eye; and. they feel..confidence .in-pronouncing:that, in 
its just and. fair construction, it is :unexceptionably. true in its several: po 
sitions, as well as constitutional and conclusive in its inferences. ©. 605.) 
The resolution declares, . first, that “it views .the powers of the federal 
government. as resulting from the compact to which the states are parties ;” 
in other words, that the federal powers are derived from.the Constitution; 
and that.the Constitution:is a compact to.which the states are parties. 
Clear-as the position must seem, that the .federal.powers are derived 
from :the Constitution, and from that alone, the committee are not: unap- 
prized.of a late doctrine which opens another source:of. federal: powers, 
not less:extensive and important than it is new. and: unexpected. Tt 
examination of this doctrine will be most conveniently connected: with:a 
review of a succeeding resolution. ‘The committee satisfy themselves:here 
with briefly remarking that, in all the contemporary discussions: and:com- 
ments which the Constitution underwent, it was constantly. justified ‘and. 
recommended on the ground that the powers not given to the government 
were withheld from it; and that, if any doubt could have existed on this 
subject, under the original text of the Constitution, it is. removed, as_far 
as words could.remove it, by the 12th amendment,.now a part of the Con- 
stitution, which expressly declares, “ that the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the states, are. 
reserved to the states respectively, or to the people.” PIS LP 
The other position involved in this branch of. the resolution;.namel 
“that the states are parties to the Constitution,” or compact, is, in. 
judgment of the committee, equally free from objection. It is indeed true 
that the term “states” is sometimes used in a vague sense, and. sometimes 
in different senses, according to the subject to which it is applied. Thus 
it sometimes means the separate sections of territory occupied: by the po- 
litical societies within each ; sometimes the particular governments estab- 
lished by those societies; sometimes those societies as organized into 
those particular governments ; and lastly, it means the people composing: 
those political societies, in their highest sovereign capacity. Although it 
might be wished that: the perfection of language admitted less diversity 
in the signification of the same words, yet little convenience. is produced 
by it, where the true sense can be.collected with certainty from the differ- 
ent applications. In the present instance, whatever different construction 
of the term “ states,” in the resolution, may have. been entertained, all: 
will at least..concur- in that last mentioned:;. because in..that:.sensé the 
Constitution was submitted. to the “states ;”” in that sense the ‘‘states ” 
ratified it; and in that sense of the term “states,” they are consequently; 
parties to the compact from which the powers of the federal government 
result... iets S00 daiaiiene WibAE Pies Be ee : 
The next position is, that the General Assembly views the power of 
the federal government “as limited by the plain sense and intentio of 
the instrument constituting that compact,” and ‘as no further valid: than. 
they are. authorized ‘by the grants therein enumerated.” It:does:-not seem. 
possible that -any just: objection can lie against either of these: clauses. 


having. taken: this view of the ae 
that, in of a deliberate, palpable, ‘and dangerous, exercise 
of ther powers; ‘not-granted by the said compact, the states,.who. are pars .:° 
ies. thereto, : hase. the right, and are in duty: bound, to interpose. ‘for atrést- | 
th ss-of the evil, and for: maintaining, within: their. cane - 
thorities; rights, and liberties, appertaining to them.” Bren: 
rs to'your committee to be a. plain. principle, founded: in coms 
iour-sense;- illustrated -by common practice, and essential to the nature 
efcompacts, that, where resort can be had to no tribunal.superior. to the 
authority of the parties, the parties themselves must be the rightful judges, 
- in: the last-resort,-whether.the bargain made has been pursued.or violated. 
The Constitution of the United States was formed bythe sanction.of the 
statés, given: by each: .in-its sovereign capacity. : It. adds. to the: stability. * 
and dignity,-as well:-as’ to the authority, of the Constitution, that. it. rests 
‘legitimate and solid. foundation. The states, then, being the.paré 
constitutional : ‘compact, and in. their sovereign capacity, it: fol« 
ecessity: that-there can be no tribunal, above their authority, to 
&: Just:resort whether. the: compact made by them be.violated ; 
tly,-that,.as-the-parties ‘to it; they. must therhselves decide; = 
‘ast’ resort, ‘such: questions 1 as may be of sufficient: mings to re- 
quire: their interposition. - 
Tt does not follow, however, betiined ‘he. states, as. sovereign parties. ‘to 
their: constitutional compact, must ultimately decide whether it has. been 
violated, -that such a decision ought to be interposed either in a hasty 
6r. on doubtful and inferior occasions. Even in the case of ordi- 
fay onventions hetween different nations, where, by the strict rule.of 
in, a breach: of a part may be deemed ‘a breach. of the whole; 
eing.-degmed. a:condition of every other part, and.of. the 
ways Inid down that :the breach must be both. wilful and 
stify an application of the rule. But in the case of .an in- 
‘ constitutional. union, like that of the United . States, it. is evi- 
that. the interposition of the parties, in their sovereign .caj 
for, by occasions only deeply and: essentiall 
ei:political system. |. 
ion: has, accordin ly, guarded: aguint any: 
ject,  by-éxpreasly -requiting, for such an interposition,. “the case 
liberate, :palpable,. and. dangerous breach. of: the Constit 
stoise ‘of powers. not .granted by: it.” It-must be a.case. 
hd: transient nature, but of a natare dangeroos to the ‘great, pur 
which the: Constitution was established. It must be:a case, more- 
doubtful ‘in. its.construction, but plain and. palpable. 
‘case-not resulting from a partial. consideration or-hast 
caze stamped: with a final ‘consideration and del 
+ necessary, because.the. resolution: does not: requ ir 
wld: bé discussed; how. far the exercise. of any artic~ 
by" Constitution, would justify. the; interposition 
a might easily be stated, which: none: would 


on 
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contend ought to-fall within. that description, —.casés; on the otherhand, 
might, with equal ease, be stated, so flagrant and-so-fatal-as: to -unite every 
opinion in placing them within the description: .¢0.0.80 ..00r S08 os 
Bat the resolution has done more than guard against» mjsconstruction, 
by expressly referring to cases ofa deliberate, palpable, and.:dangerous 
nature. It specifies the object-of the-interposition, -which:it contemplates; 
to’besolely that of arresting the progress of the evil of usurpation, and of 
maintaining the authorities, rights, and liberties, appertaining to the'states; 
as parties to the Constitution. ey Bag BS 
From. this view of the: resolution, it would seem inconceivable that it 
can incut-any just disapprobation from those who; laying aside all moment- 
ary impressions, and recollecting the genuine source and ‘object of :the 
Federal Constitution; shall candidly and accurately interpret the meaning 
of the General Assembly. If the deliberate exercise: of dangerous powers, 
palpably: withheld by the Constitution, could not justify the parties’ to it in 
interposing even so far as to arrest the progress of the evil, and thereby.to 
preserve the Constitution itself, as well as to provide for the safety .of: the 
parties to it, there would be an end to all relief from: usurped: power,:and 
a direct subversion of the rights specified or recognized under‘all theistate 
constitutions, as well as a plain denial of the fundamental principle-on 
which our independence itself was declared. Poe Aa So 
' Bat it is objected, that the judicial authority is to be regarded’ as the 
sole expositor of the Constitution in the last resort; and it may be asked 
for what reason the declaration by the General Assembly, supposing it to 
be theoretically true, could be required at the present day, and in so solemn 
a manner.: ean 
On this objection it might be observed, first, that there may be instances 
of usurped power, which the forms of the Constitution would: never draw 
within the control of the judicial department; secondly, that, if- the-decis- 
ion of the judiciary be raised above the authority of the sovereign parties 
to the Constitution, the decisions of the other departments, not carried: by 
the forms of the Constitution before the judiciary, must’ be equally: author- 
itativé and fmal with the decisions of that department. ‘But. the proper 
answer to the’ objection is, that the resolution of the General. Assembly 
relates to those great and extraordinary cases, in which all the forms of 
the Constitution may prove ineffectual against infractions dangerous to the 
essential rights of the parties to it. The resolution supposes that danger- 
ous powers, not delegated, may not only be usurped and executed by the 
other departments, but that the judicial: department, also, may exercise or 
sanetion. dangerous powers beyond the grant ‘of the: Constitu on; and; 
consequently, that theultimate right of the parties to the Constitution, to 
judge’whether the compact has been dangerously: violated, must exten 
violations by one delegated authority as well. as by another —b: ‘the jadi~ 
ciary “as well as by the-executive, or.the legislature, 


However true, therefore, it-may be, that-the judicial department is 


eS y: WA. 
questions submitted to it by the forms of the Constitution, to. det ide 1] 
the last resort, this resort must necessarily be deemed the Jast in rel 
tothe authorities. of the-other departments of the. government y not. 
lation to the rights of the’ parties to the constitutional compact, from wh h 
the judicial, as well as the other departments, hold their delegated trusts. 
On any other hypothesis, the delegation of judicial power would-annul:the 
authority delegating it; and the concurrence of this department with the 
others in usurped’ powers, might subvert forever, and beyond: the possible 


cA 
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reach.of any’ rightful remedy ;:the very: Constitution which all were insti: 
tuted 'to preserve. ~. EE BE 2a ues sa iad 
The truth declared in the resolution being: established, the expediency: 
of making the-declaration ‘at the present day may safely be left to the tem: 
perate consideration “and candid: judgment of the American ‘public: It 
will’ be remembered, that a frequent recurrence to fundamental ‘principles 
is‘solemnly enjoined by most of the state constitutions, and particularly 
by our own, asa necessary safeguard against the danger of degeneracy, to 
which republics are liable, as well as other governments, though ina less 
degree than others.” And a fair comparison of the political doctrines’ not 
unfrequent-at the present day, with those which characterized the epoch 
of ‘our revolution, and which form the basis of our republican constitu- 
tions, will best determine whether the declaratory recurrence here made 
to those ‘principles ought to be viewed as unseasonable ‘and improper, or 
asa vigilant discWarge of an important duty. "The authority of constitu: 
tions over governments, and of the sovereignty of the people over consti- 
tutions, are’ truths which are at all times. necessary to. be kept in mind; 
and at no time, perhaps, more necessary than at present. 

“The fourth resolution stands as follows: — 


. “That the, General Assembly doth also express its deep regret, that a spirit has, in 
sundry instances, been manifested by the federal government, to enlarge its powers b 
forced constructions of the constitutional charter which defines ‘them; arid that’ indi- 
Cations have appéared of a design to expound certain general phrases (which having 
deen:copied from the very:limited grant of powers in the former Articles of Confeder- 
ation, were the less liable to be misconstrued) so.as to destroy the meaning. and effect 
of the particular enumeration which necessarily explains and limits the general 
phrases, and so as to consolidate the states, by degrees, into one sovereignty, the obvi- 
ous tendency and inevitable result of which would be to transform the. present repub- 
lican system of the United States into an absolute, or at best a mixed-monarchy.” 


* The first question here to be considered is, whether a spirit has, in sun+ 
‘dry instances, been manifested by the federal government to enlarge its 

owers by forced constructions of the constitutional charter. 

The General Assembly having declared their opinion, merely, by regret- 
‘ting, in general terms, that forced constructions for enlarging the federal 
powers have taken place, it does not appear to the committee necessary to 
go Into a specification of every instance to which the resolution may allude. 
The Alien and Sedition Acts, being particularly named in a succeeding 
resolution, are of course to be understood as included in’ the allusion. 
Omitting others which have less occupied public attention, or been less 
extensively regarded as unconstitutional, the resolution may be presumed 
to-refer particularly to the bank law, which, from the circumstances of its 
Passage, as well as the latitude of construction on which it is founded, 
strikes the attention with singular force, and the carriage tax, distinguished 
‘also by circumstances in its history having a similar tendency. Those 
instances alone, if resulting from forced construction, and calculated ‘to 
enlarge the powers of the federal government, — as the committee. cannot 
but conceive to be the case, — sufficiently warrant this part of the resolu- 
tion. The committee have not thought it incumbent on’ them to extetid 
their attention to laws which: have been objected to rather as varying ‘the 
constitutional distribution of powers in the federal government, than as an 
absolute enlargement of them} because instances of this sort, however 
‘important in their’ principles and tendencies, do not appear to fall Strictly 
ithin- the text under view. ©" : ee 
“The other questions presenting themselves “are, 1. Whether indications 
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have appeared of a design to expound. certain:.general: phrases;-copied 
from. the “ Articles of Confederation,” so-as. to-destroy.:the-effectof the 
particular enumeration explaining and limiting their. meaning ; 2. Whether 
this exposition would, by degrees, consolidate the states into one ‘sov- 
ereignty ; 3. Whether the tendency and: result of this. consolidation 
would. be ‘to transform the republican: system: of the United: States ‘into 
a monarchy. exten g 
1.. The: general phrases here meant. must be those “of providing. for the 
common defence and general. welfare.” wa Sash 
In the “Articles of Confederation,” the phrases--are used as follows, -in 
Art. VIEL: All charges of war, and al] other expenses that shall be in- 
curred forthe common defence and general welfare, and allowed by the 
United States in Congress assembled, shall be defrayed: out ‘of. a common 
treasury, which. shall be supplied by the several: states, in proportion: to 
the value of ‘all land within each state, granted to or surveyed: for -any 
person, as’ such Jand, and the buildings and improvements:thereon,;shall be 
estimated, according to such mode as the United States: in. Congress 
assembled shall, from time to time, direct and appoint.?\ 4.00 Lay 
In the existing Constitution, they make the following part-of sect.8: 
«Phe.Congress shall have power-to lay and collect taxes, duties, imposts, 
and excises; to pay the debts, and provide for the common defence’ and 
general welfare, of the United States.” ae 
- This. similarity in the use of these phrases, in the two great: federal 
charters, might well be considered as rendering their meaning less liable to 
be misconstrued in the latter; because it will scarcely be said, that in the 
former they were ever understood to be either a general grant. of power, 
or to authorize the requisition or application of money, by theold:Congress, 
to the common defence and general welfare, except’ in. cases “afterwards 
enumerated, which explained and limited. their meaning; and if such was 
the limited meaning attached to these. phrases. in. the very instrument 
revised and remodelled by the present Constitution, it can never: be sup- 
posed that, when copied into this Constitution, a different meaning: ought 
to-be attached to them. ee 
That, notwithstanding this remarkable security against misconstruction, 
a design has been indicated to expound these phrases, in the Constitution, 
so as to- destroy the effect of the particular enumeration of powers “by 
which: it explains and. limits them, must: have: fallen: under the: observa- 
tion of. those who: have: attended to the course of public. transactions. 
Not to multiply proofs on this subject, it will suffice to refer to the debates 
of the federal legislature, in which arguments have, on different occasions, 
been. drawn, with. apparent effect, from these phrases, in: their. mdefinite 
meaning. = HBOS TAR cg LES 
To these indications might be-added, without looking farther, the official 
report on manufacutures by the late secretary of the treasury, made on the 
Sth. of December,.1791, and the report.of a committee. of Congress,.1r 
January, 1797, on the promotion of agriculture. . In the first of these itis 
expressly contended to. belong ‘to. the discretion’ of the national “legis- 
lature to pronounce upon the objects which concern the general. welfare, 
and for which, under that description, an appropriation of money is requi 
site and proper-. And there seems. to be no room for a doubt, that awhat- 
ever concerns the general interests. of learning, of agriculture; of manu 
factures, and.of- commerce, is within the sphere of national councils as far: 
as. regards an-application: of money.” The latter report assumes the:same: 
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re, t by: eans of: socie’ ‘be‘established at the seat.of 


“eartying it into effect, yet; om the other. :hand,.-the 
contained in, both has passed -without. the: slightest 
probation from “the. authority ‘to. which it: wis 


ether - tthe phrases i in question be construed to anthorize: every 
measure. relating to the common defence and. general welfare, as’ con- 
‘sanded:b .some,°or every. measure only in which there might~be an‘ appli- 

of. money, as suggested by the. caution.of others,——the effect’ niust 
y-be ‘the same, in destroying the import and force of the-pars 
umeration-of powers which follows these general-phrases'in the 
tion. for it. is: evident that there.js not a single power whatever 
ay: not, have some reference to the common defence or the: gen- 
eral’ welfare; nor. a power. of any magnitude which, in -its. exercise;.does 
not invalve, or. admit, an application.of money. .'The government, therefore, 
which possesses power in either one or- other of these: extents, isa govern- 
ment,without the limitations.formed by-a particular-enumeration of powers ; 
aad, consequently, the meaning-and effect of this particular enumeration i is 
destroyed by:the: exposition given tothese general phrases. © 
:/Phis conclusion. will-not: be affected by an-attempt to. qualify the power 
: sneral:. -welfare;”. -by -referring: it to ‘cases where the general 
ach. of. the: separate. provisions by. the “individual 
thesé their jurisdiction in:cases to: which their. sep- 
ar provisions may be. competent ; for, as the authority-of the individual 
states. must in all cases be- incompetent to. oti regulations ‘operating 
through the whole, the authority of the United States would be extended to 
every object relating to the general welfare, which might, by any possi~ 
bility, be. provided for by. the general authority. This qualifying ‘con-. 
struction, therefore, would. have little, if any, tendency to circumscribe 
power.claimed under the latitude of the term “general welfare.” ~ - 
and fair construction of this expression, both in the. original 
deral compacts, . appears to the committee tog obvious to be 
n.-hoth, the Congress is authorized to. provide ‘money ‘for the 
fence: and ae. welfare, In both i is sp ore to this author-: 


jarptelatia I winktiies 
ity, the clause i in ‘the Constitution which. declares. 
0! one shall .be drawn from the treasury. but ‘in. consequence ‘of 
app tions: made. by.. law.”. .An appropriation of. money: to.the general. 
-welfa deemed: rather, 8. oer es than..an observant his: 
-, Constitutional injunction... =; : 
2, Whether:th éxposition.< f. the general phrases her ated: wi 
d onsolidate the states. into.one. sovereignty,” is. a question: 
erceive little -rhom :for difference-of 
-hto, one sovereignty nothing: more: 


tional: councils;.and-applies:it.to-the encourage: 


of these: reports - “may. have - received- the . 
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can ‘be wanted than. to- supersede: theit ° ‘respective’. 
cases reserved té them, by extending hes 
to all: cases ‘of: the “ general: swolfare ” 
every: , oe 
Be ‘That the obvious tendency 
the: states into.one sovereignt 
tem. of the United States into:a monarchy, is a. ‘see 
been sufficiently ‘decided: by: the: general ‘sentiment of Anie 
most every instanceof diséussion rélating’ to: the ‘consolidation in-qu 
its certain tendency to'‘pave the way.to monarchy seéis’not ‘to hidy 
contested. “I'he prospect of such a consolidation’ has forined th ; 
topic of controversy. ‘It would’ be unnecessary, therefore, for the commait-. 
tee to dwell long’ on the reasons which support the position of the General 
Assembly. . It may not be i improper, however, to remark:two sone ae 
evidently flowing from an extension of the federal. v if 
falling within the idea of the ‘ general welfare.”: 
- One consequence must be, to enlarge the sphere of dise 
the executive ‘magistrate. Even within the legislative limi 
fined by the Constitution, the difficulty of accommodating lege 
toa country so great iu extent, and so various in its ciréumat 
been niuch felt, and -has led to ocdasional ivestments Of ‘powet 1 
ecutive, which ‘involve perhaps as large a portion ‘of diserétion Ad Gal 
deemed consistent withthe nature of the exécutive trust; In propo on 
as the objects of ‘legislative care might-be. multiplied, would ‘the tim 
lowed for each be“ ‘iminished, and the difficulty of providitig uniform ‘and. 
particular regulations forall be increased. - From: these sourées. wo d 
necessarily énsue a greater latitude to the agency of that dep 
is- always: i ‘existenes, and a eit Best: m0 


thatthe degree ‘of executive prerogative speech cons 
The other consequénce would ‘be, that of ari-excessive at 
the offices; honors, arid* emoluments, depending on: the execti 
Add to the present legitimate stock all those, of every description, whith’: 
corisolidation of the states would take from them, and. turn: over :to: a 
eral government, and the patronage of the ex a 

as’ ‘much swelled, in this‘case, as Its prerogative wou: 
“This, disproportionate increase of: prerogative’ and" 
dently dither enable the chief magistrate of the'U 
secure’his reélection from time to time, and finally to'regulat 
sion ashe: thight please ;“or, ‘by. giving so transcendent 
the: ‘office, would: render the eléction fo it so violent“an 
ic Ve elf might call for an hereditary in place: 
rhichever ‘Of these ‘events’ might follow, the 
thé républicanisystem of the United-States into a ‘niowarchy, an 
by: the General Assembly froma consol iow.of the states j: 
ereignty,. would be equally ‘accomplishe 
} ) absol ie eu Napa ‘dé 


& That, fie: Gaxerel “As coahiy: doth: patois > pro 
alarming’ infract : nstitation, in the two Tat 
dition: Acts,’ :passed sion of a0 the°fi 
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ich acts. exe: ses, ini: Ui ner, 
j expressly and: positi 
wer which;:«more-tha: 


ect. f this pesolansons having: it is oe m 
€ | Assembly into the proceedings which they: ‘communicated 
states, and. being in itself of peculiar importance, it.deserves 
tical, and’ ‘faithful. investigators for the y henetl of which. no 
be necessary. ‘ 


the “« Alien Act.” 
econdly, the “ Sedition Act.” , 
Of, the“ Alien Act,” it is affirmed by the setbaban —i. That it exer 
ci es a.power nowhere delegated to the. federal . government ;. 2..That it 
u tes legislative and judicial powers to those of the executive; 3. That 
‘union. of. powerg subverts: the general principles of free. government ; 
it subverts the. particular ial are aaa and: PaaS ibrovisione ‘of 
detal Constitution... ; i 
‘to clear the way: for. a Correct view of the first position, several a 
ill be. premised. 
st; place, it is to be. borne.in ‘mind, that, it, being 2 -charactorie- 
‘the Federal. Constitution, as it: was originally ratified,'‘and an 
atnendment thereto having precisely declared, “ that the powers not dele- 
gated. to. the United States by the Constitution, nor prohibited by. it to the 
states, are reserved to the states respectively, or to the people,” it is in- 
cumbent in this, as in every other exercise of power by the federal gov- 
ernment, to prove, fom the sousiauen, that it grants . the Parsculer 


wa into ‘the question, ‘Ss blendin ‘the two. cases of aliens, 

hostile nation ; and. aliens, members of friendly nations. 
‘Caseg.are so obviously and so essentially distinct, that it occasions 
urprise that. the distinction should have been disregarded ; and the 
ig 80 much the greater, as it appears. that the two cases.are. actually 
miehed ro, separate acts.of Congress, passed at the ‘same session, 
he same publication ;. the. one providing: for. the.case- of 
:the .other ‘‘ concerning’ aliens”. indiscriminately, and 
extending. to.tliens of every nation. in. peace .and amity. 

- With respect to.alien enemies,-no doubt-has.been - 
e federal. authority over them; the-Constitution having 
o- Congress the power. to declare war ‘against any. na- 
e° to -treat it. and - -all its.-miembers. as enemies. : With 
are not enemies, but members of nations in peace 
: United ‘States, the: ‘power assuined . by. the..act..of. 
Congress‘is ‘denied to be constitutional ; and it.is accordingly: against this 
— that the. protest..of- the. iGenees! Arcembly is. ie and: dopclusively 

ecte : 
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justice, it would still remain to be proved that it comes within:the ‘consti- 
tutional power of the federal legislature ; and, if within its-power, that the 
legislature has exercised it in a constitutional manner. 

In the administration of preventive justice, the following principles have 
been held sacred: that some probable. ground of suspicion be exhibited 
before some judicial authority ; that it be supported-by oath or affirmation; 
that the party may avoid being thrown into confinement, by finding pledges 
or sureties for his legal conduct sufficient in the judgment of some judicial 
authority ; that he: may have the benefit of a writ of habeas corpus, and 
thus obtain his release if wrongfully confined; and that he may at-any-time 
be discharged from his recognizance, or his confinement, and restored to 
his former liberty and rights, on the order of the proper judicial authority, 
if it shall see sufficient cause. : 

All these:principles of the only preventive justice known. to. American 
jurisprudence are violated by the Alien Act. The ground: of. suspicion. is 
to be judged of, not by any judicial authority, but by the executive -magis- 
trate alone. No oath or affirmation is required.. If the suspicion-be held 
reasonable by the President, he may order the suspected: alien to depart 
from the territory of the United States, without the opportunity of avoiding 
the sentence by finding pledges for his future good conduct. As the Pres- 
ident may limit the time of departure as he pleases, .the benefit: of the writ 
of habeas corpus may be suspended with respect to the party, although the 
Constitution ordains that it shall not be suspended unless when the pub- 
lie safety may require it, in case of rebellion or invasion, — neither of which 
existed at the passage of the act; and the party being, under the sentence 
of the President, either removed from the United States, or being pun- 
ished by imprisonment, or disqualification ever to become a‘ citizen,:on 
conviction of not obeying the order of removal, he cannot be:discharged 
from the proceedings against him, and restored to ‘the benefits of his: former 
situation, although the highest judicial authority should see.the most 
sufficient cause for it. cea oy 

Bat, in the last place, it can never be admitted that: the removal of 
aliens, authorized: by the act, is to be considered, not as punishment for 
an offence, but as a.measure of precaution and prevention. If the banish- 
ment of an- alien from a country into which he has. been ‘invited’:as, the 
asylum ‘most. auspicious to his happiness, — a country where he.may have 
formed the most tender connections; where he may have invested hisentite 
property, and acquired property of the real and permanent, as well as the 
movable: and temporary: kind ;: where he enjoys, under the laws, a-greater 
share of the blessings of personal security, and personal liberty, than he 
ean elsewhere hope for; and’where he may have nearly completed his 
‘probationary title to citizenship; if, moreover, in the execution of the sen- 
tence against him, he is to be exposed, not only to the ordinary dan- 
gers of the sea, but to the peculiar casualties. incident to a crisis: of war 
and of unusual: li¢entiousness on that-element, and possibly to vindictive 
purposes, which his emigration itself may have provoked ; —if. a ‘banish- 
“ment of this sort be not.a punishment, and among the severest of punish- 
ments, it will. be: difficult: to imagine a doom to which the name canbe 
applied. And if it-be a ‘punishment, it will: remain:to be inquired,. whether 
it can be constitutionally inflicted, on mere suspicion, by:the single: will 
of the executive magistrate,on persons convicted of no personal offence 
against the laws of the land, nor involved in any offence ‘against. the 
law. of nations, charged on. the foreign state of which. they“are: members; + 
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- One argument offered in justification of this power exercised over aliens 
ig; that, the admission of them into the country being of favor, not of right, 
the favor is at all times revocable. : Se? - 
. Yo. this argument it might be answered, that, allowing the truth of the 
inference, it would be no proof of what is required. A question“would 
stilk occur; whether the Constitution had vested the discretionary power 
of admitting. aliens in the federal government or in the state govern- 
iments: | 
- But-it cannot be a true inference, that, because the admission: of an 
alien is a favor, the favor may be revoked at pleasure. . A grant of land 
to an individual may be of favor, not of right; but the moment the grant 
is made, the favor becomes a right, and must be forfeited before it can be 
taken away. To pardon a malefactor may be a favor, but the pardon is 
not, On’ that account, the less irrevocable. Yo admit an alien to natu- 
ralization, is as much a favor as to admit him to reside in the country; 
yet it cannot be pretended that a person naturalized can be deprived of 
the benefits, any more than a native citizen can be disfranchised. 
Again, it is said that, aliens not being parties to the Constitution, 
the rights and privileges which it secures cannot be at all claimed by 
them 
To this. reasoning, also, it might. be answered that, although aliens 
are not parties to the Constitution, it does not follow that the Constitution 
has'vested in Congress an absolute power over them. The parties to the 
-Constitution-inay have granted, or retained, or modified, the power over 
aliens, without regard to that particular consideration, 
“But amore direct reply is, that it does not follow, because aliens are 
not parties to the Constitution, as citizens are parties to it, that,’ whilst 
they actually conform to it, they have no right to its protection. Aliens 
are not more parties to the laws than they are parties to the Constitution; . 
-yet it will not be disputed that, as they owe, on one hand, a temporary 
obedience, they are entitled, in return, to their protection and advantage. 
If aliens had no rights under the Constitution, they might not only be 
banished, but even capitally punished, without a jury or the other incidents 
to a fair-trial. But so far has a contrary principle been carried, in every 
» part of the United States, that, except on charges of treason, an alien has, 
besides all. the common privileges, the special one of being tried by a jury, 
of which one half may be also aliens. 
- It is said, further, that, by the law. and practice of nations, aliens may 
“be removed, at: discretion, for offences against the law of nations; that 
Congress are authorized to define and punish such offences ; and that to 
be dangerous to the peace of society is, in aliens, one of those: offences. 
The distinction between alien enemies and alien friends is a clear and 
conclusive answer to.this argument. . Alien enemies are under the law of 
nations, and: liable to be punished for offences against it. Alien friends, 
except-in.the single case of public ministers, are under the municipal law, 
and must-be tried-and punished according to that law only. “ 
This argument: also, by referring the alien act to the power. of Congress 
to define and punish offences against the law of nations, yields the point 
that the act is of a penal, not merely of .a preventive operation. It must, 
in‘truth, be’ so considered... And if it be a penal act, the punishment it 
inflicts must be justified by some offence that deserves it, 
©. Offences for which aliens, within the jurisdiction-of a country, are pun- 
«ishable, are —first, offences committed by the nation of which they make 


the expulsion of such. of: its members as may be foun ‘witli 


alien friends and alien enemies. The latter. it has proceed 
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apart, and in whose offences they are involve 
mitted by themselves alone, without | any ch: 
which: they belong. The fitst is the case of 
the case-of alien friends... In ‘the. first-case; 
otherwise be punished: than: by: war, oné.of ‘the ‘laws of 


against which the offence.‘has: 
the offence being committ } 
against the ‘taunicipal law, not, against the law-of. nations; 
tion, is punishable; and the punist 
conducted: according: 6 the municipal law, not according’to the’ 
tions. Under this view of the subject, the act of Congress for. the rer 
of alien. reneu , being conformable to the:law. of” ‘ations, is. ‘justified 
stitution; and the “act” for the xemoval, jends, 


“Nor-is the 1 act of Congress for. the removal’ of allea rien 
able to the general practice of nations than it is ‘wi 
the law of nations. The general practice of nations di 


cording to the law of nations, by expelling them as‘enemies: 
it has considered as under a local and. temporary allegiane 
toa ‘correspondent protection. -If contrary instances are ‘ou 

barbarous countries, under undefined prerogatives, or amid: revolutionary 
dangers, they, will not be deemed fit precedents for the. government of the 
United States; even if not beyond its constitutional authority. » i 

‘It'is said that Congress may-grant letters of marque and reprisal ; : 
reprisals may. be:made on persons as well as property ;, and: that. thé 
moval of aliens may be considéred as the exercise,. in an - -infe: 
of the general: power of reprisal on persons. =» |. ~ 

Without entering minutely into a question that doa 1a 
it, it may be remarked that reprisal i isa seizure of foreign. p 
erty, with’ a view: to obtain that justice for injuries done by-on 
its” “members, to another state, or its members, for which a. refusa 2 
aggressors requires such a resort ‘to force, under the law of. nations. ” I 
must ‘be considered as ‘an’ abuse of words, to call the removal. of pers ns 
‘from‘a‘countty a seizure, ora reprisal on them 3: nor is ‘the’ 
be" overlooked betiveen reprisals. on persons within Hie ‘cot 
the faith of its Jaws, and:on persons out of the ‘cor 
these. considerations, it is evidently’ impossible to bri 
in the power of granting reprisals; since:it does“ not 
injury ‘received. from any. Spee nation, for: eet 
against its’ members was: inte : 

The proceeding :is autho 
charged ‘neither with any 
nor with any injuties for’ which justi 
scribed by the act.:. Were-it true, ther oie 
reprisals: against « ‘one or more: foreign nai 
nor ‘property: of its members, ‘under the: 
exemption, the:operation of the. act’ oug 


be: sought, 
‘that: good: causes: e 
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ve Tt ig said that-the right of removing: aliens: is an incident to the power 
4 hvested in Congress-by the Constitutions: 2 0s. : : 
_his-ds a former arguinent. in-a- new-shapé only, and.is .answereéd. by 
‘repeating, that the removal of alien enemiesis an. incident. to:the power 
of war; that the removal of alien friends is not an incident, to. the power 
of ware. cud een age ly ary 
It: is: said- that Congress are, by the Constitution, to protect each. state 
against invasion; and that the means of preventing invasion are included - 
in the power-of protection against it. os ; 
«The power.of war, in general, having been before granted by the Con- 
stitution, this clause must either be a mere specification for greater cau- 
tion and xertainty, of which there are other examples in the instrument, 
‘or be the injunction of a duty, superadded to a grant of the power. Un: 
der either explanation, it cannot enlarge the powers of Congress on the 
subject. The power and the duty to protect each state against an inva- 
ding enemy would be the same under the general power, if this regard to 
the greater caution had been omitted. 
Invasion is an operation of war. T'o protect against invasion is an 
exercise of the power of war. A power, therefore, not incident to war, 
cannot be incident toa particular modification of war; and as the removal 
of alien friends-has appeared to be no incident to a general state of war, 
it cannot be incident to a partial state, or a particular modification of. war. 
- Nor.can it ever be granted, that a power to act on a case, when it actu- 
ally occurs; includes a power over all the means that may tend to prevent 
‘the occurrence of the case. Such a latitude of construction would render 
anavailing every. practical definition of particular and limited powers. 
Under the idea of preventing war in general, as well as invasion in particu- 
Jar, not only an indiscriminate removal of all aliens might be enforced, 
but a thousand other things, still more remote from the operations and 
precautions appurtenant to war, might take place. A bigoted or :tyran- 
nical nation might threaten us with war, unless certain religious. or 
political regulations were adopted by us; yet it never could be inferred, 
ifthe regulations which would prevent war were such as Congress had 
otherwise no power to make, that the power to make them would grow out 
‘of the purpose they were to answer. Congress have power -to suppress 
insurrections; yet: it would:-not be allowed to: follow, that they might em- 
ploy all the means tending to prevent them; of which a-system of moral 
instruction for the ignorant, and of provident support for the poor, might 
be regarded as among the most efficacious. a 
-One. argument for the power of the general government to remove 
aliens would have been passed in silence, if it had appeared under. any 
authority inferior to that of a report made, during the last session of -Con- 
gress, to the House of Representatives, by a committee, and approved. by the 
‘house,’ The doctrine on which this argument is founded: is-of so new and.so 
extraordinary a character, and. strikes so. radically at the political system 
of America; that. itis proper to state it in the very. words. of.the report. 
«The act (concerning aliens) is said to be unconstitutional; because to 
remove aliens is a-direct breach of the Constitution, which provides, by the 
9th section of the Ist article, that the migration or importation-of such 
persons as-any of the states shall think proper to. admit, shall not be pro- 
hibited by the Congress prior to the year 1808.” es 
=Among’ the: answers given:to this objection to. the. constitutionality of 
the act, the following very remarkable one is extracted :—...... 


¢ 
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Thirdly, That, as.the Constitution:has given :to the states: no power 
to remove aliens, during the period of the limitation under. consideration; 
in the ‘mean time, on the construction assumed,:there-would be no’author- 
‘ity in the country empowered to send away dangerous aliens; which 
cannot be -adinitted,”’ ms el) Eg 8 Sal dea ag 

The reasoning here used would not, in any view, be conclusive; <be- 
cause there are powers exercised by most other governments, which, in 
the United States, are withheld by the people both. from the. general :gov- 
ernment and from the state governments. Of this sort are many of the 
powers prohibited: by the declarations-of rights prefixed to the constitu- 
tions, or by the clauses, in the constitutions, in the nature of such-decla- 
rations.. Nay, so far is the political system of. the United States: dis- 
tinguishable from that of other countries, by. the. caution with. which 
powers are delegated and defined, that, in one.very important ‘case, even 
of commercial .regulation and. revenue, the power is absolutely locked up 
‘against the hands of both governments. A tax-on exports can be laid: by 
no constitutional authority whatever. Under a system: thus«peculiarly 
guarded, there.could surely be no absurdity in supposing that alien friends 
—who, if guilty of treasonable. machinations, may ‘be punished,’ or,if 
suspected on probable grounds, may be secured by pledges or imprison- 
ment, in. like manner with permanent citizens——were never meant to: be 
subjected to banishment by an arbitrary and unusual process, either under 
the one. government or the other. ge 

But it is not the inconclusiveness of the general reasoning, in this 
passage, which chiefly calls the attention to it. It is the principle assumed 
by it, that the powers held by the states are given to them by the Consti- 
tution of the United States; and the inference from this principle; that 
the powers supposed to be necessary, which are not so- given to the state 
governments, must reside in this government of the United States. a 

The respect which is felt for every portion of the constituted “at 
thorities forbids some of the reflections which this. singular ‘paragraph 
might excite; and they are the more readily suppressed, as it may be 
presumed, with justice perhaps as well as candor, that inadvertence may 
have had its share in the error. It would be unjustifiable delicacy, never- 
theless, to pass by so portentous a claim, proceeding from so high an au- 
thority, without a monitory notice of the fatal tendencies with which it 
would be pregnant. BE ao we Be 

Lastly, it is said that a law on the same subject with the alten act, 
passed by this state originally in 1785, and reénacted in 1792, is a proof 
that a summary removal of suspected aliens was not -heretofore ‘regarded, 
by the Virginia legislature, as’liable to the objections now urged. against 
sucha ‘measure. pee OR er : 

This charge against Virginia vanishes before the simple remark 
the law of Virginia relates to ‘suspicious persons, being the subje sof 
any foreign power or state who shall have made a declaration ‘of war, ot 
actually commenced hostilities, or from whom the President shall apprehend 
hostile designs ;"- whereas the-act of Congress relates to ‘aliens, being the 
subjects of foreign powers and states, who have netther declared war, 
commenced hostilities, nor from whom hostile dangers are apprehende 

2. It:is next.affirmed of the Alien Act, that it unites legislative, ju cial, 
and executive powers, in the hands of the Presidents 

However difficult-it may be to mark, in every case, with-clearness- and 
certainty, the line which. divides legislative power from the other depart- 
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ments of power, all will agree that the powers referred to these departments 
may be so general and undefined, as to be of a legislative, not of an execux 
tive-or judicial nature, and may for that reason be unconstitutional, 
Details, to a certain degree, -are essential to: the nature and: character: of 8’ 
law. and on criminal: subjects, it is proper that details should leave as 
little as:possible to the discretion of those who are. to apply and execute’ 
the law. If nothing more were required, in exercising a legislative trust, 
than a general conveyance of authority — without Jaying down any precise 
rules by which the authority conveyed should be carried into effect — it 
would follow that the whole power of legislation might be transferred: by 
the legislature from itself, and proclamations might become substitutes for. 
law. A delegation of power in this latitude would not be denied to be a 
union of the different powers. ae 
“To determine, then, whether the appropriate powers of the distinct, 
departments are united by the act authorizing the executive to remove 
aliens, it must be inquired whether it contains such details, definitions, and 
rules, as‘appertain to the true character of a law; especially a law by 
which personal liberty is invaded, property deprived of its value to the 
owner, and life itself indirectly exposed to danger. ; 
The Alien Act declares “that it shall be lawful for the President to’ 
order all such aliens as he shall judge dangerous to the peace and safety 
of the United States, or shall have reasonable ground to suspect. are con- 
cerned in. any treasonable or secret machinations against the government 


thereof, to depart,” &c. ATG 
- Could a ‘power be well given in terms Jess definite, less: particular, and 
less precise? To be dangerous to the public safety —to be suspected of 
secret machination against the government ; these can never be mistaken 
for legal rules or certain definitions. They leave every thing to the Pres- 
ident. His will is the law. 

But it is not a legislative power only that is given to the President. He 
is to stand in. the place of the judiciary also. His suspicion is the only 
evidence which is to convict; his order, the only judgment which is to 
be executed. 

‘Thus’ itis the President whose willis to designate the offensive conduct ; 
it.is: his will that is to ascertain the individuals on whom it is charged’; and 
it is his will that is to cause the sentence to be executed. It is rightly 
affirmed, therefore, that the act unites legislative and judicial powers to 
those of the executive. 

“8. Tt is affirmed that this union of power subverts: the. general prin- 
ciple ‘of free government. 

It ‘has: become an axiom in the science of government, that'a separation 
of the legislative, exectitive, and judicial departments is necessary to the 
preservation of public liberty. Nowhere has this axiom ‘been. better 
understood in theory, or more carefully pursued in practice, than in the 
United States. 

“AoTt is affirmed that such a union of power subverts the particular 
organization and positive provision of the Federal Constitution. 

According to the particular organization of the Constitution, its legis- 
lative powers are vested in the ‘Congress, its executive powers in the Pres- 
ident, and its ‘judicial powers in'a-supreme and inferior tribunals, The 
union of any of these powers, and: still more: of all three, in. any one of 
these departments, as has been. shown to be done by the Alien Act, must, 
-donsequently, subvert the constitutional organization ofthem, - 
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That positive provisions, in the Constitution, securing to individuals the 
benefits of fair trial, are also violated by the union of powers in the Alien 
Act, necessarily results: from the two. facts, that the -act relates. to -alien 
friends, and that alien friends, being under the municipal law only, are 
entitled to its protection. : lg A 
, The second object, against which the resolution protests, is the Sedition 

ct. oe ; a : 

Of this act it is affirmed— 1. That it exercises, in like.manner, a power. 
not delegated by the Constitution; 2. That the power, on the. contrary, 
is expressly and positively forbidden by one of the amendments.to the 
Constitution ; 3. That this is a power which, more than any other, ought 
to produce. universal ‘alarm, because it is levelled: against. that right: of 
freely examining public characters and measures, and of free communication 
thereon, which has ever been justly deemed the only effectual. guardian of . 
every other right. rere gra 

1. That it exercises a power not delegated by the Constitution. 

Here, again, it will be proper to recollect that, the federal government 
being composed of powers specifically granted, with reservation’ ‘of all 
others to the states or to the people, the positive authority under which 
the Sedition Act could be passed must be produced by those who assert its 
coustitutionality.. In what part of the Constitution, then, is. this authority 
to be found ? ate 

Several attempts have been made to answer this question, which will be 
examined in their order. The committee will begin with one which has 
filled them with equal astonishment and apprehension; and which, they 
cannot but persuade themselves, must have the same effect on all who will 
consider it with coolness and impartiality, and with a reverence for our 
Constitution, in the triie character in which it issued from the. sovereign 
anthority of the people. The. committee refer to the doctrine lately 
advanced, as a sanction to the Sedition Act, “ that the common or unwritten 
law? — a law of vast extent and complexity, and embracing almost every 
possible subject of legislation, both civil and criminal — makes a part of the 
law of these states, in their united and national capacity. 

The novelty, and, in the judgment of the committee, the extravagance 
of this pretension, would have consigned it to the silence in which they 
have passed by other arguments which an extraordinary zeal for the act 
has drawn: into the discussion; but the auspices under which this. innova- 
tion. presents itself have constrained the. committee to bestow on..it.an 
attention which other considerations might have forbidden. 3 yy 

In executing the task, it may be of use to look back to the colonial state 
of this country prior to.the revolution ; to trace the effect of the revolution 
which. converted the colonies into independent states; to inquire into.the 
import of the Articles of Confederation, the. first instrument by which the 
union of the states was regularly established; and, finally, to. consult. the 
Constitution .of 1787, which is the oracle that must decide the important 
question: - oes ash ee 

In the state prior to the revolution, it-is certain that the common law, 
under different limitations, made a part of the colonial codes. But, whether 
it be understood that the original colonists brought the law. with them, or 
made it their law by adoption, it is equally certain that it was the separate 
law of each colony within its respective limits, and was unknown to them 
as a law pervading and operating through the whole, as-one society, 


It could not possibly be otherwise. The common law was not the same 
vol.tv. | 71 
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in’ any:two of the colonies’; in some; the modifications were materially and 
extensively” different. ‘There was no common: legislature, by which a 
common will could be expressed in the form ofa law;-nor.any common 
magistracy, by which such a law could. be carried into practice. . The 
will of each colony, alone and separately, had its organs for. these pur- 
This stage of our political history furnishes no foothold for the patrons 
of this new doctrine. 

Did, then, the principle or operation of the great event which made the 
colonies independent states, imply or introduce the common law, asa la 
of the Union? © ey 

The fandamental principle of the revolution was, that the colonies were 
Goordinate members with each other, and with Great Britain, of an empire 
united:‘by a common executive sovercign, but not united by any common 
legislative sovereign. The legislative power was maintained to be as 
complete.in each American Parliament, as in the British Parliament. And 
the royal prerogative was in force, in each colony, by virtue of its. ac- 
knowledging the king for its executive magistrate, as it’ was in Great 
Britain, by virtue ofa like acknowledgment there. A denial of these 
principles by Great Britain, and the assertion of them by America, pro- 
duced the revolution: 

‘There was a time, indeed, when an exception to the legislative separa- 
tionof: the several component and coéqual parts of the empire obtained a 
degree of acquiescence.. The British Parliament was allowed to regulate 
the trade with foreign nations, and between the different parts of the em- 
pire. ‘This was, however, mere practice without right, and. contrary to 
the true theory of the Constitution. The convenience of some regula- 
tions, in: both cases, was apparent; and, as there was no legislature with 
power over the whole, nor any constitutional preéminence among: the 
legislatures of the several parts, it was natural for the legislature ofthat 
particular part which was the eldest and the largest, to assume this function, 
and: for the others to acquiesce in it. This tacit arrangement was. the 
less ‘criticised, as the regulations established by the British Parliament 
operated in-favor of that part of the empire which seemed to bear the prin- 
cipal share of the public burdens, and were regarded as an indemnifica- 
tion of its advances for the other parts. As long as this regulating power 
was confined to the two objects of conveniency and equity, it was not 
complained of, nor much inquired into, But no sooner was it perverted 
to the selfish views of the party assuming it, than the injured parties began 
to'féel and to réflect ; and the moment the claim to a direct and indefinite 
power Awas ingrafted on the precedent of the regulating power, the whole 
charm ‘was dissolved, and every eye opened to the usurpation... ‘The asser- 
tion by Great Britain of-a power to. make laws for the other-‘members of the 
empire, in all cases whatsoever, ended ‘in the discovery that she hada right 
to. make laws for them in no cases whatsoever. : 

Such being the ground: of our revolution, no support or color can be 
drawn from it for the doctrine that the common:.Jaw is binding on these 
states as one society. ‘The doctrine, on the contrary, is evidently repug- 
nant to the fundamental principle of the revolution. oy 

“The Articles: of Confederation are the next. source of -information.on 
this subject. ~~: PR LEE IS HLT to Hi EE Bs 
_ Inthe interval: between the commencement of the revolution and the 
‘final ratification of these Articles, the nature and: extent-of the Union was 
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determined by the circumstances of the crisis, rather than’ by. any accurate 
delineation of the general authority. It will not be alleged ‘that the 
common law” could have any legitimate birth, as a law of the United 
States, during that state of things. If it came; as‘suchy into existénce:-at 
all, the charter of confederation must: have beén its parent: 92) 
; Here, again, however, its pretensions are absolutely destitute of founda- 
tion. This instrument does not contain a sentence or a'syllable that can 
be tortured into a countenance of the idea that the parties to it were, 
with respect to the objects of the common law, to form one community. 
No such law is named, or implied, or alluded to, as-being. in foréé, or 
as brought into force by that compact.- No provision is made by which 
such a law could be carried into operation; whilst,-on the other hand, 
every such inference or pretext is absolutely precluded by art. 2, which 
declares “that each state retains its sovereignty, freedom, and” independ- 
ence, and. every power, jurisdiction, and right, which is’ not by ‘this 
Confederation expressly delegated to the United’ States. ‘in’ Congress 
assembled.” Lg ee 

Thus far it appears that not a vestige of this extraordinary doctrine can 
be found in the origin or progress of American institutions. The evidence 
against it has, on the contrary, grown stronger at every step, till it has 
amounted to a formal and positive exclusion, by written articles of com- 
pact among the parties concerned. ESE 

Ts this exclusion revoked, and the common Jaw introduced -as national 
law, by the present Constitution of the United States?. This is the final 
question to be examined. 

It-is readily admitted that particular parts of the common law may have 
a sanction from the Constitution, so far as they are necessarily compres: 
hended in the technical phrases which express the powers delegated to the: 
government; and so far, also, as such other parts may be adopted by Con- 
gress, as necessary and proper for. carrying ‘into execution’ the powers 
expressly delegated. But the question does not relate to either-of' these’ 
portions of the common law. It relates to the common law beyond. these 

. limitations. 

The only part of the Constitution which seems to. have been relied on 
in this case, is the 2d section of art. 3: —‘* The judicial power shall extend 
to all cases, in law and equity, arising under this Constitution, the laws: 
of the United States, and treaties ‘made, or which shall be made, under: 
their authority.” : th gee at 

It-has been asked what cases, distinct from those arising under the laws 
and treaties of the United States, can arise under the Constitution, other: 
than those arising under the common law ; and it is inferred that the com=. 
mon law is, accordingly, adopted or recognized by the Constitution. : 

Never, perhaps, was so broad a construction applied to a text so clearly 
unsusceptible of it. If any color for the inference could be found, it must 
be in the impossibility of finding any other cases,.in law and equity, 
within the provisions of the Constitution, to satisfy the expression ; and 
rather than resort to a construction affecting :so essentially the whole char 
acter of the government, it would perhaps be more rational to consid 
expression as a mere pleonasm or inadvertence. But it is not necessary to. 
decide on such:a dilemma... The expression is fully satisfied, and tts ac-. 
curacy justified, by two descriptions of cases, to which the judicial author- 
ity is extended, and neither of which implies that the common daw isthe 
law of the United States. One of these descriptions comprehends the. 
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cases growing out of the restrictions on the legislative power of the states. 
For example, it is provided that ‘no state shall emit bills of credit,” or 
«make-any thing. but. gold. and: silver coin a: tender. for the: payment. of 
debts.”. Should this prohibition be violated, and a suit. between citizens 
of the same state be the.consequence, this would: be a-case. arising under 
the Constitution before the judicial power of the United: States...A second 
description.comprehends suits between citizens and foreigners, of citizens 
of. different states, to. be decided according to the state or foreign laws, but 
submitted by the Constitution to the judicial power of the United: States ; 
the judicial power being, in several instances, extended beyond the legis: 
lative power of the United States. 

To. this explanation of the text, the following observations may be 
galled é _— 

“The expression “ cases in law and equity” is manifestly confined to 
cases of a civil nature, and would exclude cases of criminal jurisdiction. 
Criminal cases in law and equity would be a language unknown to the 
law. 

The succeeding paragraph in the same section is in harmony with this 
construction, It is in these words: ‘In all cases affecting. ambassadors, 
or other public ministers, and consuls, and those in which 2 state shall. be 
a party, the Supreme Court shall have original jurisdiction, In all the 
other cases, [including cases of law and equity arising under the Constitu- 
tion,] the Supreme Court shall have appellate jurisdiction, both as to law 
and fact, with such exceptions, and under such regulations, as a die 
‘shall make.” 

This paragraph, by expressly giving an appellate jurisdiction, i in. cases 
of law and equity arising under the Constitution, to fact, as well as to law, 
clearly excludes criminal cases, where the trial by jury is secured — because 
the fact, in such cases, is not a subject of appeal; and, although the ap- 
peal is liable to such exceptions and regulations as Congress may adopt, 
yet it is not to be supposed that an exception of all criminal cases could be 
contemplated,.as well because a discretion in Congress to make or. omit 


the exception would be improper, as because it would have been unneces- , . 


sary...:'The exception could as easily have been made by the Constitution 
itself, as referred to the Congress. 

Once’more: The amendment last added to the Constitution deserves 
attention as throwing light on this subject. ‘The judicial power of. the 
United States shall not be construed to extend to any suit in law or.equity, 
commenced or prosecuted against one of the United States, by citizens of 
‘another. state,.or by citizens or subjects of any foreign power.” As it will 
not.be pretended that any criminal proceeding could take place against a 
state, the terms law or equity must be understood as appropriate to. civil, 
in exclusion of criminal cases. 

From. these considerations, it is evident that this part of the Constitu- 
tion, even if it could be applied. at all to the purpose for which it has been 
cited, would not include-any cases whatever of a criminal nature, and: con- 
sequently would. not. authorize the inference..from it, that the judicial 
authority extends to. offences against the common law, as offences arising 
under the Constitution. 

It is further to: be considered that, even if this part of the, Constitution 
could. be strained. into an application to every common-law case, criminal 
as. well as civil, it. could have no effect. in justifying the Sedition Act, 
which isan act. of legislative, and not of judicial power: and it -is the 
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judicial power only of which the extent is- defined. in ‘this. Patt of: the 
Constitution. 

There are two passages in the Constitution, in : which. Be . description. of 
the law of the United States is found. 'The. first is ¢ontained.in-art:.3, 
sect. 3, in the words following :. ‘This Constitution, the laws of the 
United States, and. treaties” made,. or which shall: be ‘made, under. this 
authority.” The second is contained in the second paragraph of..art,..6, 
as. follows :. ‘‘ This Constitution, and the laws.of the United States: which 
shall be made in pursuance. thereof, and all treaties made, or which shall 
be made, under.the authority of the United States, shall be the: ‘supreme 
law of the land.” The first of these descriptions was meant. asa guide to 
the judges of the United States; the second, as'a guide to the judges of 
the several states. Both of them consist of an enumeration, which ‘was 
evidently meant.to be precise and complete. If the-common law had 
been understood to be a law of the United States,-itvis:not possible 
to assign a-satisfactory reason why it was not expressed:in the. enumer- 
ation. 

In aid of these objections, the difficulties and confusion insepereble: from 
a constructive introduction of the common law would afford -powerful 
reasons against it. : 

Is it to be the common law with or without the British statutes?.., 

If. without the statutory amendments, the vices of the code would be 
insupportable. 

If with these amendments, what period is to be fixed. for iimigage the 
British authority over our laws ? 

Is it to be the date of the eldest, or the youngest, of the colonies? 

Or are the dates to be thrown together, and.a medium deduced ? i 

Or is our independence to. be taken for the date? 

Is, again, regard to be had to the various changes in the. common: 
made by the local codes of America? 

Is regard to.be had to such changes subsequent as well. as prior ¢ to the 
establishment of the Constitution ? 

Ts regard to be had to future as well as past changes? 

Ts the law to be different in every state, as differently modified byit its 
code ; or are the. modifications of any particular state to be applied to all? 

And on the latter Biapdettion, which among. the ee oo forms the 
standard 7 

Questions of this sort might be multiplied with as auch ease as : there 
would be difficulty in answering them. : 

These consequences, flowing from. the proposed eblietreationy farfish 
other objections equally conclusive ; unless the text were. peremptory: in 
its meaning, and consistent with other parts of the instrument. 

These consequences may be in relation to the legislative. authority: of 
the United States; to. the executive authority ; to the: jauicial authority 5 ; 
and to the governments of the several states. 

If it be. understood that the common law is established by the Conatite- 
tion, it follows that no part-of the law can: be altered. by. the. legislature. 
Such of the statutes already passed as may be repugnant thereto, woidd be 
nullified ; particularly the Sedition Act itself, which boasts. ~of “being 
a melioration of the-common law; and the whole code, with, alls incon- 
gruities, barbarisms, and bloody. maxims, would: be arpa engi: On. 
the good people of the United: States. 

Should this consequence be rejected, and the common Jaw’ be: held, like 
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‘other Jaws, liable-to:revisionand alteration by. the authority of Congress, 
it then follows that the authority of Congress is coéxtensive with the ob- 
jects. of: common-law-;’ that: isto say,:with every object of legislation; for 
to.every..such ‘object does some branch or other of the common Jaw extend. 
The authority of Congress would, therefore, be no longer under the limit- 
ations ‘marked out in the Constitution. They would-be authorized to 
legislate. in“all cases whatsoever. Rabie ars 

«In the next place, as the President possesses the executive powers of 
the Constitution,:and is to see that the laws be faithfully executed, his ‘au- 
thority also must be coéxtensive with every branch of the common law. 
The'additions which this would make to his power, though not readily to 
be estimated, claim the most serious attention. 
s*Dhis.is not: all: it will merit the most profound consideration, how far 
an indefinite admission of the common law, with a latitude in construing 
it equal to the construction by which it is deduced from the Constitution, 
might draw after it the various prerogatives, making part of the unwritten 
law of England. The English constitution itself is nothing more than a 
composition of unwritten laws and maxims. 

In the third. place, whether the common law be admitted as of legal or 
of constitutional obligation, it would confer on the judicial department: a 
discretion little short of a legislative power. ; 

* On the supposition of its having a constitutional obligation, this power 
in the judges would be permanent and irremediable by the legislature. On 
the other: supposition, the power would not expire until the legislature 
should have introduced a full system of statutory provisions. . Let it: be 
observed, too, that, besides all the uncertainties above enumerated, and 
which present an immense field for judicial discretion, it would remain 
with the same department to decide what parts of the common law would, 
and. what would not, be properly applicable to the circumstances of the 
United States. 

A discretion of this sort has always been lamented as incongruous and 
dangerous, even in the colonial and state courts, although so much nar- 
rowed by positive provisions in the Jocal codes on all the principal subjects 
embraced: by the common law. Under the United States, where so few 
laws exist on those subjects, and where so great a lapse of time must-hap- 
pen-before the vast chasm could be supplied, it is manifest that the power 
of the judges over the law would, in fact, crect them into legislators, and 
that, for a long time, it would be impossible for the citizens to conjecture 
either what was, or would be, law. SE SS ek als 

“Inthe last-place, the consequence of admitting the common law as the 
law. of the United States, on the authority of the individual ‘states, is as 
obvious as it: would be fatal. As this law relates to every. subject of legis- 
lation, atid would be paramount to the'constitutions and laws of the states, 
‘the admission of it’ would overwhelm the residwary sovereignty of the 
states, and, by one constructive. operation, néw-model the whole political 
‘fabric of the country. 

From the review thus taken of ‘the ‘situation of the American ‘colonies 
prior to'thetr independence ;“of: the effect of this event on their situation ; 
of the: nature ‘and import of the Articles-of Confederation ; of the-true 
meaning of the passage in the existing Constitution from. which the com- 
mon law has been deduced sof the difficulties and uncertainties incident 
to the doctrine; and of its vast consequences in extending the powers. of 
‘the federal government; and in: superseding the authorities-of the-state 
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governments, =the cominittee. feel the utmost. Gonfidende 
that the common law never was, nor-by any. fa 
deemed ‘a law for. the, American. people as one communi 
dulge the strongest-:expectation. ‘that, the: same. conclusion w 
drawn: by ‘all candid and accurate inquirers into the. subject 
distressing to reflect that it ever should have been made a.qus 
’ the Constitution, on the whole face of which is seeri so muc! 
merate and define the several objects-of' fedéral: power; could.ing 
troduce in‘ the Jump,:in an indirect .manner, and by a forced..co 
.of a few phrases, the vast and: multifarious jurisdiction involved 
common law — a law filling so.many ample volumes ;: adaw overspreading 
the entire field of legislation ;. and. a Jaw that .would. sap the foundation of 
the Constitution as a _ system of. limited and specified ‘powers. . A severer 
reproach could not, in the opinion of the committee, be throw 
Constitution, on those who framed, or-on-: those: who i 
such a supposition would throw on: them, ry 
“The argument,.then,drawn from the common i on the gr. 
being adopted or recognized by the Constitution, being: inappl 
Sedition. Act, the committee will proceed to-examine- the. othi arguments 
which have been founded on the Constitution. . . --- 
They will waste but little. time on the: attempt to. cover: the y: 
preamble to the Constitution, it- being contrary to every . acknowledged 
rule of ‘construction to set-up this part of an instrument in opposition to 
‘the-plain meaning expressed in the body of the instrument. - A-preamble 
usually contains the. general motives or reason for the. particular .regula- 
tions or measures which follow it, and is always understood to. be explained 
and: limited by them: ..In the present .instance, a contrary: interpretation 
-would have the -inadmissible. effect: of - rendering. mugator: 
every: part.af the Constitution. which succeeds:the. preamble; 
The paragraph in art.-1, sect. 8, which contains: the. power 
and. collect..taxes,.duties, imposts, and excises, to pay.the debts, and: prt 
vide for ‘the common defence and. general -welfare, having. been. already 
examined, will also require no-particular attention in this place. It will 
hhave -beeri seen:that, in its. fair and consistent peels it cannot: enlarge 
the. enumerated. powers: vested. in Congress..:. . -- 
- The: part: of: the- Constitution which. seems most: to. hen recur 
defence: of the ‘Sedition. Act; is. the last, clause. of, ‘the..abor 
empowering Congress to make: all Jaws which sball 
for carrying -into. execution ‘the foregoing .power 
-vested ‘by. this. Constitution: in the Sens of 
~any: departaient ‘or. officer thereof.” 
-s; eC he- plain: import: of this. clause i is, that Congres 
dental: Or. instrumental powers -necessary, and. pro! 
‘eution.-all:the express -powers, whether.they. be 
of the United. ‘States, more. collectively, 
officers: thereof. : : 
~ sat is not a:grant- of new, powers, to. ‘Congres; but. merel é 
for the. removal.of. all: uncertainty: that the: means. of.-car 
“tio those: otherwise grarited: are included in the grant. 
¢ s therefore,.a question: arises: concerning : 
-of-a par! power, the first: :question. is,: -whether. the. 
sin the: Constitution: : £f-it be, the question is decide 
‘pressed, the next: mame: mist: ha wieder ‘itis pr 


ort on the Virginia Resoltions [isoo. 


) fs? ‘execution:.: If-it: bes it may be OXeTe 
» Congress: cannot exercise it. 
ed;- hen; -whether the power ‘over. the. press, exer- 
Sédition: ‘Act, be found among’ the: powers onpresely: vemed 
nigiess,, 'This-is not pretended... jes 

y crores. power, for. oxponting: which. it is-a- necessary: and 


prope po 
he ‘power: which has. beer ‘selected, as lenet, cehnotess in answer to: this 
question, is that.‘ of suppressing insurrections ; ;” which is said to imply a 
power to prevent:insurrections, by. punishing whatever may lead or tend to 
them. '° Butsit. surely cannot, ‘with ‘the least plausibility, be said, that the 
regulation: ofthe press; and punishment. of libels, are exercises of.a power 
to‘suppréss.insurrections. The most that could: be said would be, that the 
punishment: ‘of. libels, if it had. the tendency ascribed te it, might prevent 
the’ og¢asion: of passing or executing laws necessary. and prepes for: the 
suppression of insurrections. 
: Has the federal. government no power, then, to pret ent as. well as vopun 
ish resistance to the laws ?-. 
They: have. the power; which ‘the Constitution: deated most: proper}. in- 
their hands for-the purpose... 'The Congress has power, before it happens, 
-pass laws ‘for-punishing it:; and: the executive and judiciary have power 
nforce those laws. when-it does. happen, «- ~~ 
-recollected-by -many,.and could: be shown to the ‘satisfaction 
he: constructionhere put on the terms “ necessary:and-proper.” 
the construction:;which prevailed- during-the ‘discussions and 


be repeated, that it-is a construction absolutely necessary to maintain’ their 
consistency with the peculiar character of the goverriment, ‘as possessed of 
particular and definite powers only, not of the general and. indefinite. pow- 
ers vested’ in ordinary governments; for, if the power. to suppress insur- 
‘rections. includes. the. power to . punish jibels, or if-the power to punish 


includes: a power to prevent; by all the means that may have that tendency, | 


the-relation and. influence among the most remote subjects: of. legis 
that3a. power -over.a very few would :carry with it a power. over-all 
A must; be-wholly immaterial whether: unlimited: powers be. exercised: 
under the name of: unlimited powers, or be exercised under the -name: f. 
unl ited. meéans-of carrying into execution limited powers... -. >: 
--Phis: branch. of: the subject will be closed with a reflection whicli- mast 
eight with all, but.:more* especially with those who ‘place. peculiar 
athe: judicial exposition of the Constitution, as the bulwark: pro- 

st an. undue. extension of the legislative power, t-be-under. 
thie:powerg -implied . in. the specified powers ‘have an immediate 
te relatiou to:them, as:means necessary-arid proper for-carry+ 
to-execution, questions-on constitutionality: of laws. passed for. 
willbe ‘of. a nature ‘sufficiently previse-and determinate for 
judicial cognizance .and. control... If, ou the other’ hand,’ Congress ‘are 
not limite he-choive of means,. by any-such appropriate telation of them 
4 but may. ‘employ: all such. means:as they: may:deem 


ft -ag‘to:punishy crimes; subjected. to-their authority, 
ew itendency only to. promote an-object for. which: they‘are: 
provide;):every.oné must: perceive: that! questions: ‘relating to 
‘Sort. questions. for mere: policy..and:expediency ¥..on 
2 gislative discretion: alone can::decide,-and from which the judicial 
: interposition and control are completely excluded. 


‘ig . 
- vatifications of the’Constitution, It may be-added, atid canmot'too often 
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2. The next point which the resolution requires to be proved is 
the power over the press, exercised by the Sedition Act,..is - positivel} 
bidden by one of the amendments.to the Constitution. <0. 60° es. 

The amendment stands in these words: ‘ Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise 
thereof, or abridging the freedom of speech, or of the press, or of the right 
of the people peaceably to assemble, and to petition- the government for a 
redress of grievances.” eer 

In the attempts to vindicate the Sedition Act, it has been.con- 
tended, 1. That the: ‘freedom of the press” is to be determined by the 
meaning of these terms in‘the common Jaw; 2..That the article supposes 
the power over the: press to. be in Congress, and prohibits them: only from 
abridging the freedom allowed to it by the common law. : 

Although “it will be shown, on examining the second of these posi- 
tions, that the amendment is a denial to Congress of all: power over. the 
press, it may not be useless to make the following ‘observations on the first 
of them : — : ce Lpekactel ae ges gd BEY 

It. is deemed to be a sound opinion that the Sedition Act, in its:defi- 
nition of some of the crimes created, is an abridgment of the freedom. of 
publication, recognized by principles of the common law in England: 

The freedom of the press, ander the common law, is, in the.defences.of 
the Sedition Act, made to consist in an exemption from all previous 
restraint on printed publications, by persons authorized:to inspect or pro- 
hibit them. It appears to the committee that this idea of the freedom of 
the press can never be admitted to be the American idea of it; since a 
law inflicting penalties on printed publications would have a similar 
effect with a law authorizing a previous restrainton them. It would seem 
a mockery to-say that no laws should be passed preventing publications 
from being made, but that laws might be passed for punishing them in ‘case 


that 
fore 


they should be made. ef og) Bat 

The essential difference between the British government and the Ameri- 
can constitutions will place this subject in the clearest light. heed 

In the British government, the danger of encroachments on the rights 
of the people is understood to be confined to the executive magistrate. 
The representatives of the people in the legislature are not only exempt 
themselves from distrust, but are considered as sufficient guardians of the 
rights of their constituents against the danger from the executive... Hence 
it is a principle, that the Parliament is unlimited in its power ; or, 1p their 
own language, is omnipotent. Hence, too, all the ramparts for protecting 
the rights of the people, — such as their Magna Charta; their bill-of righits, 


- $o¢.; are not reared against the Parliament, but against the ‘royal preroga- 


tive. ° They are*merely legislative precautions against executive usurpa- 
tion. Under such a government as this, an exemption of the press from 
previous’ restraint by licensers appointed by the king, is all the freedom 
that can be-secured to it.’ i ats 

In the United States, the case is altogether different. The people, not 
the government, possess the absolute sovereignty. The legislature, no less 
than the executive, is under limitations of power.“ Encroachments: are 
regarded as possible from the one as.well as from the other. Hence, in the 
United States, the-great and essential rights of the people are secured 
against legislative as well as executive ambition. . They are secured, not 
by laws paramount to prerogative, but by constitutions paramount to laws. 
This security of the freedom of the press requires that it shouldbe exempt, 
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not’ only: from previous’ restraint of the executive, as in Great Britain, 
but’ from ‘legislative ‘restraint -also ; and: this: exemption, to be effectual, 
must. be an exemption; not only from the previous inspection of licensers, 


but’ from’ the subsequent penalty of laws. | RRR ono 
»The state of the press, therefore, under the common ‘law, cannot, in 
this point of view, be the standard of its freedom in the United States. 

‘ sBut there'is* another view under which it may be necessary to consider 
this subject. It may be. alleged that, although the security for the freedom 
of the press ‘be different in Great Britain and in this eountry,;— being a 
legal security only in the former, and a constitutional security in-the lat- 
ter, —- and although there may be a further difference, in an extension of 
the freedom of the press, here, beyond an exemption from previous -re- 
straint, to an exemption from subsequent penalties also, — yet the actual 
legal ‘freedom of the press, under the common law, must determine. the 
‘degrée of freedom which is meant by the terms, and which is constitution- 
ally sécured against both previous and subsequent restraints. He 

The committee are not unaware of the difficulty of al] general questions, 

which may turn on the proper boundary between the liberty and licéentious- 
ness of the press. They will leave it, therefore, for consideration: only, 
how far-the difference between the nature of the British government, and 
the'nature of the American government, and the practice under the latter, 
may show the degree of rigor in the former to be inapplicable to, and not 
obligatory in, the latter. , SO oh Bnet 
~ > "The nature of governments elective, limited, and responsible, in» all 
. their: branches, may well be supposed to require:a greater freedom of 
anitnadversion, than might be tolerated by the genius of sucha: govern~ 
ment as that of Great Britain. In the latter, itis a maxim, that the king —~ 
an hereditary, not a responsible magistrate — can do no wrong; and that 
the legislature, which, in two thirds of its composition, is also hereditary, 
not responsible, can do what it pleases. In the United States, the execu- 
tive magistrates are not held to be infallible, nor the legislatures to be 
omnipotent; and both, being elective, are both responsible. Is it not natu- 
Fal and -nécessary; under such different circumstances, that a different 
dégree of freedom in the use of the press should be contemplated? ; 

Is not'such'an inference favored by what is observable in Great Britain 
itself? « Notwithstanding the general doctrine of the common law, on the 
subject of the press, and the occasional punishment of those:who use it 
with a freedom offensive to the government, it is well known that, with 
respect to the responsible measures of the government, where the reasons 
operating here become applicable there, the freedom exercised by~ the 
préss, and protected by public opinion, far exceeds the. limits. prescribed 
by the ordinary rules of law. The ministry, who are responsible to im- 
peachment; are at all times animadverted on, by the press, with peculiar 
freedom; and during the elections for the House of Commons, the other 
responsible part of the government, the press. is ermployed with as little 
reserve towards the candidates. oe J = : 

The practice in America must be entitled to much more»respect. In 
every state, probably,in the Union, the press has: exerted a freedom in 
canvassing the merits and measures of public men, of every description, 
which has not “been confined: to:the strict limits of the common Jaw.» On 
this footing the freedom of the press has stood ;.on this foundation: it yet 
stands’. and-it will “not be a ‘breach; either of truth or of:candor, to say 
that no persons or presses are-in the habit of more unrestrained animad- 
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versions on the. proceedings and functionaries of the state governments, 
than the persons and presses most zealous in vindicating the act of Con- 
gress for punishing. similar animadversions on the government~ ofthe 

United States. pera ee ES na 

The last remark will not be understood as claiming for the state gov- 
ernments an immunity greater than they have heretofore enjoyed. Some 
degree of abuse-is inseparable from the proper use of every things and in 
no instance is this more true than:in that of the press. It has accordingly 
been decided, by the practice of the states, that it is better to leave a few 
of its noxious branches to their: luxuriant growth, than, by pruning them 
away, to injure the vigor of those yielding the proper fruits. And can the 
wisdom of this policy be doubted by any. one who reflects that to the press 
alone, checkered ‘as it is with abuses, the world is indebted for all the tri- 
umphs'which have been gained by reason and humanity over error and 
oppression ; who reflects that to the same beneficent source: the United 
States owe much of the lights which conducted them to’ the: rank ofa 
free and independent nation and which have improved their political ‘sys- 
tem into a shape so auspicious to their happiness? © Had’ Sedition Acts, 
forbidding every publication that might bring the constituted agents into 
contempt or disrepute, or that might excite the hatred of the people against 
the authors of unjust or pernicious measures, been uniformly enforced 
against the press, might not the United States have been languishing; at 
this day, under the infirmities of a sickly Confederation 2. Might they not, 
possibly, be miserable colonics, groaning under a foreign yoke? 

To these observations one fact will be added, which demonstrates that 
the common law cannot be admitted as the universal expositor of Ameri- 
can terms, which may be the same with those contained in that law... The 
freedom of conscience, and of religion, is found in: the.same instrument 
which asserts the freedom of the press. . It will never be admitted that the 
meaning.of the former, in the common law of England, is. to. limit their 
meaning in the United States. Pepe aay 

- Whatever weight may be allowed to these considerations, the .com- 
mittee do not, however, by any means intend to rest the question on, them. 
They contend that the article of the amendment, instead of supposing in 
Congress: a power that might be exercised over the press, provided its - 
freedom was not abridged, meant a positive denial to Congress. of any 
power whatever on the subject. ; Lae 

To demonstrate that this was the true object of the article, it will be 
sufficient to recall the circumstances which led to it,-and to: refer:to the 
explanation accompanying the article. woe day fe neds ete 

When the Constitution was under the discussions . which. preceded, its 
ratification; it is well known that great apprehensions were expressed. by 
many, lest the omission of some positive exception, from the powers dele- 
gated, of certain rights, and of the freedom of the press particularly, might 
expose them to danger of being drawn, by construction, within some of the 
powers vested in Congress; more especially of the power to make all laws 
necessary and «proper. for carrying their other powers: into execution. In 
reply to this objection, it was invariably urged to be.a fundamental-and 
characteristic principle of the Constitution, that all powers not given by 
it were reserved; that no: powers-were given beyond those enumerated in 
the Constitution, and such ‘as were fairly incident to them ;: that the-power 
over the rights-m question, and particularly over the press, was neither 
among the enumerated powers, nor incident to any of them: and conse- 
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quently that.an exercise of any such:power would be manifest usurpation. 
It-is: painful-to:remark how much the arguments now:employed in.behalf 
of the Sedition Act, are:at variance with the reasoning which then justified 
the Constitution, and invited its ratification. gs eae 
“From: this posture of the subject resulted the interesting: question, in so 
many of the conventions, whether the doubts and dangers-ascribed:to. the 
Censtitution should be removed by any amendments previous ‘to the ‘ratifi- 
cation, or be postponed, in confidence that, as far as they might be proper, 
they would be introduced in the form provided by the: Constitution: ‘The 
latter course, was adopted; and in most of the states, ratifications were 
followed by the propositions and instructions for rendering the: Consti- 
tutiot:- more explicit, and more safe to the rights not meant to be delegated 
by it. Among those rights, the freedom of the press, in most instances, 
is particularly and emphatically mentioned. The firm and very pointed 
manner in which it is asserted in the proceedings of the Convention of 
this state will hereafter be seen. : 
In pursuance of the wishes thus expressed; the first Congress that 
assembled under the Constitution proposed certain amendments, which have 
since, by the necessary ratifications, been made a part of it; among which 
amendments is the article containing, among other ‘prohibitions on ‘the 
Congress, an express declaration that they should make no law abridging 
the freedom of the press. 
+ Without tracing. farther the evidence on this subject, it would seem 
scarcely possible to doubt that no power whatever over the press was sup- 
- posed’ to be delegated by the Constitution, as it originally stood,-and that 
the amendment was intended as a positive and absolute reservation of ‘it. 
» But the evidence is still stronger... The proposition of amendments made 
by Congress is introduced in the following terms: — ide 
“The conventions of a number of the states having, at the time of 
their adopting the Constitution, expressed a desire, in order to prevent 
misconstruction or abuse of its powers, that further declaratory and 
restrictive clauses should be added; and as extending the ground of pub- 
hic confidence in the government will best insure the beneficent ends of 
its institutions.” 
. Here is the most satisfactory and authentic proof that the several amend- 
ments proposed were to be considered as either declaratory or restrictive, 
and; whether the one ‘or the other, as corresponding with the desire ex- 
pressed by a number of the states, and ‘as extending the ground‘of public 
confidence in the government. sR 
“Under any other construction of the amendment relating’ to-the press, 
‘than: that it declared the press to be wholly exempt from the power of 
Congress, the amendment could neither be said to correspond with the 
desire expressed by a number of the states, nor be calculated to extend the 
ground. of public confidence in the government: : z 
“Nay, more; the construction employed to justify the Sedition Act 
would exhibit a phenomenon without a parallel in the political world. It 
would exhibit a number of respectable states, as denying, first, that any 
power over the press was delegated by the Constitution; as proposing, 
next, that an-amendment to it should explicitly declare that no such power 
was delegated; and, finally, as concurring in an amendment actually 
recognizing or delegating such a power. is wage 
Is, then, the federal government, it will be asked, destitute of every 
authority for restraining the licentiousness of the press, and for shielding 
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itself against the libellous attacks. which may. be made. on those: who 
administer it? ; EN gs eee ee ee ea 
The Constitution alone can answer this question. If no such ‘power be 
expressly delegated, and if it be not both necessary and proper. to-carry 
into execution an express power; above. all, if it be expressly forbidden). 
by a declaratory amendment to: the Constitution, — the answer must be, . 
that the federal government is destitute of all such authority. es 
And might it not be asked, in turn, whether it is not. more. probable; 
under all the circumstances which have been reviewed, that the authority 
should be withheld by the Constitution, than that it should be left toa vague 
and violent construction, whilst so much pains were bestowed in enumer- 
ating other powers, and so many less important powers are included in the. 
enumeration? ... Z 
Might.it not be likewise asked, whether the anxious Circumspection 
which dictated so many peculiar limitations on the general authority would 
be unlikely to exempt the press altogether from that authority? ‘The 
peculiar magnitude of some of the powers necessarily. committed to the. 
federal government; the peculiar duration required for the functions of 
some of its departments; the peculiar distance of the seat’ of its pro- 
ceedings from the great body of its constituents ; and the peculiar difficulty, 
of circulating an adequate knowledge of them through any. other channel; 
~~ will not these considerations, some or other of which produced: other 
exceptions from the powers of ordinary governments, altogether, account 
for the policy of binding the hands of the federal government from touch- 
ing the channel which alone can give efficacy to its responsibility to its 
constituents, and of leaving those who administer it to a remedy, for their 
injured reputations, under the same laws, and in the same tribunals, which 
protect. their lives, their liberties, and their. properties ? Sy igecngl, 
But the question does not turn either on the wisdom of the Constitution. 
or on the policy which gave rise to its particular organization. It turas‘on 
the actual meaning of the instrument, by which it has appeared that a 
power .over .the press is clearly excluded from the number of powers 
delegated to the federal government. ; * 
-3.. And, in the opinion of the committee, well may it be said, as the 
resolution concludes with saying, that the unconstitutional power exercised 
over the press by the Sedition Act ought, “more than any other, to. 
produce universal alarm; because it is levelled against that right of: freely 
examining public characters and measures, and of free communication 
among the people thereon, which has-ever been justly deemed the only 
effectual guardian of every other right.” - vided Es 
Without scrutinizing minutely into all the provisions of the Sedition 
Act, it will be sufficient to. cite so much of section 2d: as. follows: —+ 
“ And be it further enacted, that if any shall write, print, utter, or pub- 
lish, or ‘shall cause or. procure to be written, printed, uttered, or published, 
or shall knowingly and willingly assist or aid in writing, printing, uttermg, 
or publishing, any false, scandalous, and malicious writing. or. writings 
against the government of the United States, or either house of the Con+ 
gress of the United States, with an intent to defame the said government, 
or either house of the said Congress, or the President, or to bring them 
or either of them into contempt or disrepute, or to excite against, them, 
or either or any of them, the. hatred .of the good people of the United 
States, ézc.,;——then such persons, being thereof convicted: before. any 
court of the United States having jurisdiction thereof, shall be punished 
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by'a fine‘not exceeding two ‘thousand dollars, and. by imprisonment not 
exceeding two years.” Fe ess cae ee 

“On this part of the-act, the following observations present themselves :—~ 


1 The Constitution supposes. that the President, the Congress, and each of its 
Houses, may not discharge their trusts, either from defect of judgment or other ‘causes. 
Hence they are:all. made responsible to their constituents, at the returning -periods. of 
electiois; and the President, who is singly intrusted with very great. powers, is, as a 
further guard, subjected to an intermediate impeachment. eee 

2. Should it happen, as the Constitution supposes it may happen, that either of these 
branches of the government may not have duly discharged its trust, itis natural and 
proper, that, according to the cause and degree of their faults, they should be-brought 
intocontempt-or distepute, and incur the hatred of the people. ; 

3. Whether.it has, in any case, happened that the proceedings of either or all of 
those branches evince such a violation of duty as to justify a contempt, a disrepute, 
or hatred among the people, can only be determined by a free examimation thereof, 
and:a free communication among the people thereon. ; 

4. Whenever it may have actually happened that proceedings of this sort are charge- 
able on all or either of the branches of the government, it is the duty, as well as the 
right, of intelligent and faithful citizens to discuss and promulgate them freely —as 
well to control them by the censorship of the public opinion, as to promote a remedy 
according to the rules of the Constitution. And it cannot be avoided that those who 
are to apply the remedy must feel, in some degree, a contempt or hatred against the 
transgressing party. ; 

* 5..As the act was passed on July 14, 1798, and is to be in force until March 3; 1803, 
it was of course that, during its continuance, two elections of the entire House of 
Representatives, an election of a part of the Senate, and an election of a President, 
were to take place. ; : 

"6: That, consequently, during all these elections, — intended, by the Constitution, to 
preserve the purity or to purge the faults of the administration, — the great remedial 
rights of ‘the tata e were to Be exercised, and the responsibility of their public agents 
. tobe screened, under the penalties of this act. : 


May it not be asked of every intelligent friend to the liberties of his 
country, whether the power exercised in such an act as this ought not 
to produce great and universal alarm? Whether a rigid execution of 
such an act, in time past, would not have repressed that information and 
communication among the people which is indispensable to the just ex- 
-ercise of their electoral rights? And whether such an act, if made per- 
‘petual, and enforced with rigor, would not, in time to come, either destroy 
ouk free system of government, or prepare a convulsion that might prove 
equally fatal to it ? 

In answer to such questions, it has been pleaded that. the writings and 
publications forbidden by the act are those only which are false and ma- 
licious, and intended to defame; and merit is claimed for the privilege 
allowed: to authors to justify, by proving the truth of their publications, 
and for the limitations to which the sentence of fine and.imprisonment 
is subjected. ; 

~'T’o those who concurred in the act, under the extraordinary belief that 
the option lay between the passing. of such an act,'and leaving. in force 
the common law of libels, which punishes truth equally with . falsehood, 
and) submits. fine and imprisonment to the indefinite discretion of the 
‘court, the merit of good intentions. ought surely not-to be refused... A. 
like merit’ may. perhaps be due for the discontinuance of: the corporal 
punishimént, which the common law: also leaves: to the dis¢retion of the 
court. "This merit of intention, however, would: have been. greater;.if the 
several: mitigations had not been limited to so short a period; ‘and. the 
apparént inconsistency would have been avoided, between: justifying the 
‘act, at one time, by contrasting it with the rigors of the common law 
‘otherwise-in force; and at another: time, by appealing ‘to the nature of the 
crisis, as requiring the temporary rigor exerted by the act. 
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But, whatever may have been the. meritorious intentions.of ‘all or.any 
who contributed. to the Sedition Act, a-very few reflections. will prové.that 
its baleful tendency is little diminished by the privilege of giving. in evi- 
dence the truth of the matter contained. in political writings.. whe 

In the first place, where simple and. naked facts. alone are. in question, 
there is sufficient difficulty in-some cases, and sufficient. trouble and vex- 
ation in all, in meeting -a prosecution from the government with the full 
and formal proof necessary in a court of law. ae cee fgeuh ead 

But in the next place, it must be obvious to the plainest minds,.that 
opinions and.inferences, and conjectural observations, are not only in 
many cases inseparable from the facts, but may often be moré'the objects 
of the prosecution than the facts themselves; or may even be altogether 
abstracted from. particular facts; and that opinion, and inferences, and 
conjectural observations, cannot be subjects of that. kind of proof: which 
appertains to facts, before a court of law. ean 

Again: it is no less obvious that the intent .to-defame, or bring into 
contempt, or.disrepute, or hatred, — which is.made a condition.of. the.of 
fence created by the act,— cannot prevent its pernicious. influence: on 
the freedom of the press. For, omitting the inquiry, how’ far the malice 
of the intent is an inference of the law from the mere publication, it ‘is 
manifestly impossible to punish the intent. to bring those who administer 
the government into disrepute or contempt, without striking: at the right 
of freely discussing public characters and measures; because those who 
engage in such discussions must expect and intend to excite these. unfa- 
vorable sentiments, so far as they may be thought. to be deserved: . To 
prohibit the intent to excite those unfavorable sentiments against those 
who administer the government, is equivalent to a prohibition of the actual 
excitement of them; and to prohibit the actual excitement of them’ is 
equivalent: to a prohibition of discussions having that tendency and: ef 
fect; which, again,.is equivalent to a protection of those who. administer 
the government, if they should at any time deserve the contempt or hatred 
of the people, against being exposed to it, by free animadversions on. their 
characters and. conduct. Nor can there be a doubt, if those in public 
trust be shielded by peual Jaws from such strictures of the press as may 
expose them to contempt, or disrepute, or hatred, where they may deserve 
it, that, in exact proportion as they may deserve to be exposed, will be the 
certainty.and criminality of the intent to expose them, and the vigilance 
of prosecuting and punishing it; nor a doubt that a, government, thus 
intrenched in penal. statutes against the just and natural effects: of a 
culpable administration, will-easily evade the responsibility which is essen- 
tial to a faithful discharge of its duty. ; sooo Bees 

Let it be recollected, lastly, that the right of electing: the members:of 
the government constitutes more. particularly the essence ofa free and 
responsible government. The value and efficacy of this right depends on 
the knowledge of the comparative merits. and demerits. of: the candidates 
for: public trust, and. on the equal freedom, consequently, of examining 
and discussing these merits and demerits of the candidates respectively. 
It, has ‘been seen that a number of important elections will take= place 
while the act-is.in force, although it.should not be continued. beyond 
the term to which it is limited. . Should there happen, then, as is extremely 
probable in relation to some one or other of the branches of the govern- 
ment;.to-be-competitions between those.who are, and. those who. are ‘not, 
members:of the government,.what. will be the situations of the competi- 
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tors t-. Not-equal.; because the characters of the: former: will be covered 
bythe Sedition: Act» from animadversions “exposing: them. to.. disrepute 
among. the people, whilst the latter. may: be.exposed. to:the contempt. and 
hatred: of.the. people. without: a. violation of the-act: ~. What. will -be. the 


situation of the people? Not free; because they will. be compelled: to 


make-their election. between.competitors whose. préetensions..they «are not 
permitted ‘by the act equally to-examine, to discuss, and to-ascertain.- And 
from both these situations will not those in power derive an-undue.advan- 
tage for continuing themselves in it; which, by impairing the right. of 
election, endangers the blessings of the government founded on it ? 

It is with justice, therefore, that the General Assembly have affirmed, 
in the resolution, as well that the right of freely examining public char- 
acters. and measures, and of communication thereon, is the only effectual 
guardian of every other right, as that this particular right is levelled at 
by the power exercised in the Sedition Act. = 

The resolution neat in order is as follows : — 
°" That this state having, by its Convention, which ratified the Federal Constitution, 
expressly declared that, among other essential rights, ‘the liberty of conscience and 
of the press cannot be cancelled, abridged, restrained, or modified, by any authority 
of the United States ;’ and, from its extreme anxiety to guard these rights from every 
possible attack of sophistry and ambition, having, with other states, recommended an 
amendment for that purpose, which amendment was in due time annexed to ‘the Con- 
stitution, it would mark a reproachful inconsistency, and criminal degeneracy, if an 
indifference. were now shown to the most palpable violation of one of the rights thus 
declared and secured, and to the establishment of a precedent which may be fatal to 


‘other.” 


, To place this resolution in its just light, it. will be neéessary to.recur 
to the act of ratification by Virginia, which stands in the ensuing form: — 

« We, the delegates of the people of Virginia, duly elected in pursuance of a recom- 
mendation from the General Assembly, and now met in Convention, having fully and 
freely investigated and discussed the proceedings of the Federal Convention, and being 
prepared, as well as the most mature deliberation hath enabled us, to decide thereon, — 
DO, in the name and in behalf of the people of Virginia, declare and make known, 
that the posers granted under the Constitution, being derived from the people of the 
United States, may be resumed by them whensoever the same shall be perverted to 
their injury or oppression ; and that every power not granted thereby remains with 
them,.and. at their will. That, therefore, no right of any denomination can be can- 
celled, abridged, restrained, or modified, by the Congress, by the Senate or the House 
of Representatives, acting in any capacity, by the President, or any department or 
officer of the United States, except in those instances in which power is given by the- 
Constitution for those purposes ; and that, among other essential rights, the liberty of 
vonscience and of the. press cannot be cancelled, abridged, restrained, or modified, by 
any. authority of the United States.” : 

Here is an express and solemn declaration by the Convention of. the 
state, that they ratified the Constitution in the sense that no right of any 
denomination:can be cancelled, abridged, restrained,.or. modified, by the 
government of the United States, or any part of it, except.in those: in- 
stances. in:which power is given by the Constitution ;.and. in the.sense, 
particularly, “that among other essential rights, the liberty of conscience 
and freedom of the press. cannot be cancelled, -abridged, restrained, or 
modified, by.any authority of the United States.” a 

Words could not well express, in a fuller or more forcible manner, the 
understanding of the Convention, that the liberty of conscience and. free- 
dom of the press were equally and completely exempted from all authority 
whatever of the United States... Be By : : ae 
» Under an anxiety to guard more effectually these rights. against every 
possible danger, the Convention, after ratifying the Constitution, proceeded 


1820.] Madison's: Report on the Virginia: Resolittiois, 
® 


it will remain with.a candid. public.to decide whether it would: not 

an inconsistency: aud: degeneracy, if an indifference were nowashow 
palpable violation. of: one of those rights —the-freedom of the press 

to a precedent, therein, which may be fatal tothe other ~ the:free‘exercise 


of ‘religions! 2. eR 
- That the precedent established by the violation‘of the former of: thede 
rights may, as is affirmed by the resolution, be fatal: to the Jatt ars 
to be demonstrable by a comparison of the grounds on. which-they 
tively’ rest,.and from the scope of reasoning -by- which. the-pow 
fermer has been vindicated. —- wi et ee es 
First, Both of these rights, the liberty of conscience; arid of the pres 
on the original ground of not being delegated. by the. Constitution, and consequently 
withheld from the government. Any construction, therefore, that would-attack. this 
— Security for the one, must have the like effect on-the other, © 0 es, 
soma, They are both equally secured by the supplement to the Constitution ; 
being bot included in the same amendment, made at the same time and by the same 
authority. Any construction or argument, then, which would turn the-amendment 
into a ter or acknowledgment of power, with respect to the press, might be equally 
applied to the freedom of religion. : e eaed adie eh Seheee 
‘Thirdly, If it be admitted that the extent of the freedom of the press, 
the’amendment, is to’be measuréd by the:common 1aw.on this: eubjett,. 
thority may be resorted to. for.the standard. which ‘js to’ fix ‘the’ 
exercise of religion,” It cannot. be necessary. to say what this. 8 
whether the common law be taken solely as the unwritten, or a3 varied 
law of England. Nae . 


7 he 


Geni smbly ‘were governed b: 
considéring the’ Sedition Act, which ‘Tegistatés 
press, as éstablishing’ a precedent that’s atal 
science ; and it will be'thé duty ‘of all, in 
security of the ‘latter, to’ take. the’ alar: 
‘forme’ ; 

me. 


for establishing atid perpetiating the union of- 
VOL. IV. 73 49 
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that Constitution which: is: the pledge ‘of : mutual: friendship:and: the “instrument of 
mutual. happiness,— the. General. Assembly doth solemnly appeal to the like disposi- 
tions in. the other states, in confidence that they will concur with this commonwealth 
in declaring, as it does hereby declare, that the acts aforesaid are unconstitutional ; 
and: that the necessary. and’ proper measures will be’ taken, ‘by each, for codperating 
With this-state, in «maintaining, unimpaired, the authorities, rights,:and liberties, re- 
d-to the states semecunely: or to. the people. eee ee Shes 
“That the governor be desired to transmit a copy of the foregoing resolutions to the 
executive authority of cach of the other states, with a request that the same may'bé 
communicated to the legislature thereof; and that a copy be furnished: to each-of the 
pie and “representatives representing this state in the Congress of the. United 
tates.”” : 


Fhe fairness.and regularity of the course of proceeding here..pursued, 
have not-protected it against objections.even from sources too respectable 
to. be: disregarded. 

» At has-been said that it belongs to the judiciary of the United. States, 
aud not, the state legislatures, to declare. the meaning of the Federal Con- 
stitution. . : 

But a declaration that proceedings of the federal government -are. not 
warranted by the Constitution, is a novelty neither among the citizens nor 
among the legislatures of the states ; nor are the citizens or the legislature 
of Virginia singular in the example of it. 

Nor can the declarations of either, whether affirming or denying the 
constitutionality of measures of the federal government, or whether made 
before or after judicial decisions thereon, be deemed, in any point of view, 
an.assumption of the office of the judge. The declarations in such. cases 
are expressions of opimion, unaccompanied, with any other effect than what 
they may produce on opinion, by exciting reflection. The expositions of 
the judiciary, on the other hand, are carried into immediate effect by force. 
The former may lead to a change in the legislative expression of the gen- 
eral will — possibly to a change in the opinion of the judiciary ; the latter 
enforces the general will, whilst that will and that opinion continue 
unchanged. 

‘And:if there. be no impropriety in declaring the unconstitutionality. of 
proceedings in the federal government, where can there be the impropriety 
of communicating the declaration to other states, and inviting their con- 
currence ina like declaration? What is allowable for one, must be allow- 
able for. all;.and a free communication. among the states, where the 
Constitution imposes no restraint, is as allowable among the state_govern- 
ments as among other public bodies or private citizens. This considera- 
tion derives a weight that cannot be denied to it, from the relation of the 
state legislatures to the federal legislature as the immediate constituents 
of one: of its: branches, cee 

The legislatures of the states have a right also to originate. amendments 
tothe Constitution; bya concurrence of two thirds of the whole number, 
in.applications.to Congress for the purpose. When new states are.to be 
formed by.a. junction of two or more states, or parts of states, the. legisla- 
tures.of the states-concerned are, as well as Congress, to concur .in. the 
measure... The states have a right also to-enter. into agreements. or com- 
pacts, with the consent of Congress. In.all such cases a communication 
among them‘results-from the object which is common to them. ses 

Tt is lastly to be seen, whether the. confidence expressed «by the, Consti- 
tution, that the necessary and proper measures would be taken by the other 
states for cooperating with Virginia -in maintaining the Tights reserved. to 
the.states,.or to ihe people, be in. any degree liable to.the objections.raised 
against it, ay es hes 
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If it be liable to objections, it must be because either the objector.the 
means. are objectionable, . eo : Tee La, 
: The object, being to maintain what-the Constitution has ordained, isin 
itself a laudable object. gh Aes Bur as pie ee see 

The means are expressed inthe terms ‘the necessary and proper meas- 
ures.” A proper object was to be pursued by the means both necessary 
and proper. é ; . ; oe 

Yo find:an objection, then, it must be shown that some meaning. was 
annexed. to these general terms which was not proper ; and, for this put- 
pose, either that the means used by the General-Assembly were an example 
of improper means, or that there were no proper means ‘to which the-terms 
could refer, re ; 

- In the example, given by the state, of declaring the Alien and Sedition 
Acts to be unconstitutional, and of communicating the declaration to other 
states, no trace of improper means has appeared. And if the other-states 
had concurred in making a like declaration, supported, too, by'the numer- 
ous applications flowing immediately from the people, it can scarcely! be 
doubted that these simple means would have been as sufficient as they are 
unexceptionable. 

It is no less certain that other means might have been employed. which 
are strictly within the limits of the Constitution. The legislatures of the 
states, might have made a direct representation to Congress, with a view 
to obtain a rescinding of the two offensive acts; or they might have repre- 
sented to their respective senators in Congress their wish that two thirds 
thereof would propose an explanatory amendment to the Constitution; “or 
two thirds of themselves, if such had been their opinion, might, by an. ap- 
plication to Congress, have obtained a convention for the same object... 

These. several. means, though ‘not equally eligible in themselves, nor 
probably to the states, were all constitutionally open for consideration. ' And 
if the General Assembly, after declaring the two acts to be unconstitu- 
tional, (the first and most obvious proceeding on the subject,) did not un- 
dertake to point out to the other states a choice among the further measures 
that might become necessary and proper, the reserve will not be miscon- 
strued by liberal minds into.any culpable impatation. 

These observations appear to forma satisfactory reply to every objec- 
tion which is not founded on a misconception of the terms. employed.in 
the resolutions. There is one other, however, which may be of too much 
importance not to be added... It cannot be forgotten that, among the argu- 
ments addressed to those who apprehended danger to liberty from the 
establishment of the general government over so great a country, the ap- 
peal was emphatically made to the intermediate existence of the state gov- 
ernments ‘between the people and that government, to the vigilance with 
which they would descry the first symptoms. of usurpation, and to the 
promptitude with which they would sound the alarm to the public... ‘This 
argument was probably not: without its effect; and-if it was. a proper..one 
‘then to recommend the establishment of a: constitution, it:must bé a proper 
one now‘to assist in. its interpretation. . : Se cgned 

The only part of the two concluding resolutions that remains to be no- 
ticed, is the repetition, in the first, of that warm affection. to the Union and 
‘its members, and’ ofthat scrupulous fidelity to the Constitution, which 
‘have been invariably felt by the people of this state. As the proceedings 
-were-introduced: with. these sentiments; they could not-be:more properly 
-elosed: than in-the-same:manner. - Should: there be. any.so:far-misled as-to 
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call in gabition: the sincerity -of these. professions, whatever regret may be 
excited by the error, the General. Assembly cannot descend into.a discus- 
‘sion of: it-. ‘These: who have listened to the. suggestion can only. be left. to 
their own recollection of the part which this state. has-borne.in. the: estab- 
lishment of.our national independence, or the establishment of our- national 
‘Constitution, and in maintaining under it the authority, and laws of the 
Union, without a. single exception of internal resistance. or commotion. 
By.recurring to the facts, they will be able to convince themselves: that the 
representatives of the people of Virginia must be above the necessity of 
‘opposing any other shield to attacks on their national patriotism, than their 
“own. conscientiousness, and the justice of an enlightened public; who will 
perceive. in: the resolutions themselves the strongest evidence of attach- 
‘ment‘both to the Constitution and the Union, since it is only by maintain- 
ing the different governments, and the departments within their respective 
limits, that the blessings of either can be perpetuated. 
‘The extensive view of the subject, thus taken by the committee, has 
led them to report to the house, as the resulé of the whole, the. following 
resolution : — 


- Resolved, That the General Assembly, having carefully and. respectfully 

attended to the proceedings of a number of the states, 7 answer to the 
resolutions of December 21, 1798, and having accurately and fully reéx- 
“and reconsidered the latter, find it to be their indispensable duty 
to adhere to.the: same, as founded in truth, as consonant with the. Consti- 
tution, and as conducive to its preservation ; and more especially to. be 
their duty to renew, as they do hereby renew, their Proresr against Alien 
and Sedition Acts, as palpable and alarming infractions of the Constitu- 
tion. 


_ THE’ TARIFF. SOUTH CAROLINA. PROTEST. 


The Senate and House of Representatives of South Carolina, now. met, 
_, and sitting in General Assembly, through the Hon. William Smith and 
the Hon. Robert Y, Hayne, their representatives in the Senate of the 
United States, do, in the name and on behalf of the good people of the 
_ aid, commonwealth, solemnly PROTEST against the system of pro- 
tecting duties, - lately adopted by the federal government, for the 
following reasons : — ; 


we Ast. Because the ‘good people of this oudatone call believe: that the 
power of Congress: were delegated to it in trust for the accomplishment 
of. certain specified -objects which: limit and control: them, and that: every 
exercise of them for any other purposes, is.a violation of the Constitution 
as. unwarrantable as the undisguised assumption. of substantive, independ- 
ent.powers not. granted. or-expressly withheld... . 

Qd. Because the power to lay duties on imports is, ‘and. in. its. very 
“nature can be, only a:means. of effecting objects specified by the Constitu- 
“tions: since no. free government, and least of all-a government of enumer- 
“ated powers, can of right impose any tax, any. more than a penalty, which 
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is not at once justified by public necessity, and clearly within the scope 
and purview of the social compact ;-ahd since the right of confining ap- 
propriations of the public money to such legitimate and’ constitutional: 
objects is as essential to the liberties of the people as their unquestionable 
privilege to be taxed only by their own consent, © 6% (9 ane 
3d. Because they believe that the tariff law passed’ by Congress at its 
last session, and all other acts of which the principal object is: the protec. 
tion of manufactures, or any other branch of: domestic industry,’ fthey 
be considered as the exercise of & power in Congress to tax the people at 
its own: good will ‘and pleasure, and to apply the money raised to:objects 
not specified in the Constitution, is a violation of these fundamental prih- 
ciples, a breach-of a well-defined trust, and a perversion of the high:powers 
vested in the federal government for federal purposes: only.’ iu 
Ath. “Because such acts, considered in ‘the light of a regulation of‘com 
merce, are equally liable to objection ; since, although the power to regu- 
late commerce may, like other powers, be exercised so as ‘to protect 
domestic manufactures, yet it is clearly distinguishable from a power'to do 
so co nomine, both in the nature of the thing and in the conimon:accepta- 
tion of the terms; and because the confounding of them would lead: to 
the most extravagant results, since the encouragement of domestic in- Y 


en : 


dustry implies an absolute control over all the interests, resources,’ and 
pursuits of a people, and is inconsistent with the idea of any other than’ y/, 
simple, consolidated government. *: 
5th. Because, from the contemporaneous exposition of the Constitution 
in the numbers of the Federalist, (which is cited only because the Su- 
preme Court has recognized its authority,) it is clear that the power to 
regulate commerce was considered by the Convention as only incidentally 
connected with the encouragement of ‘agriculture and manufactures; ‘and 
because the power of laying imposts and duties on.imports. was not under x 
stood to justify, in any case, a prohibition of foreign commodities, except 
as a means of extending commerce, by coercing foreign ‘nations to a fair // 
reciprocity in their intercourse with us, or for some other bona fide com/, : 
mercial purpose. : xX 
6th. Because, whilst the power to protect manufactures is nowhere... 
expressly granted to Congress, nor can be considered as necessary and ‘> 
proper to carry into effect any specified power, it seems to be expressly / 
reserved to the states, by the 10th section of the Ist article .of the Con- 


~ 
/ 


. . = 
stitution. - : 


7th... Because, even admitting Congress to have a constitutional ‘right 
to protect manufactures by the imposition of duties, or by regulations:of 
commerce, designed principally for that purpose, yet a tariff of which the 
operation is grossly unequal and oppressive, is such an abuse of power-as 
is incompatible with the principles ‘of a free government and the. great 
ends of civil society, justice, and equality. ef rights and protection. . 

“Sth. Finally, becatse South Carolina, from her climate, situation; and 
peculiar institutions, is, and must ever continue to be, wholly dependent 
upon agriculture and commerce, not only for her ‘prosperity, but for her 
very existence as a state; because the valuable products of her soil — the 
blessings by which Divine Providence seems to-have designed to: com- 
pensate for the great disadvantages under which: she suffers in other 
réspects — are among tlie very few that can’ be cultivated with any profit 
by slave labor; and‘if, by the loss of her foreign commerce, these products 
should ‘be confined to-an inadequate market; the fate of this ‘fertile-state 
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would be: poverty and utter desolation; her: citizens; ‘in despair, would 
emigrate to more fortunate regions, and the whole: frame and- constitution 
‘of hercivil polity be impaired and: deranged, if not‘dissolved: entirely: 
= Deeply impressed’ with these considerations, the representatives of the 
good people of this: commonwealth, anxiously: desiring to live-in: peace 
with’ their’ fellow-citizens, and ‘to do all that in them lies to:preserve: and 
perpetuate’ the union ‘of the states, and: liberties of which it.is the surest 
pledge; but feeling it to be-their bounden duty to expose and resist ‘all 
ericroachments. upon the true spirit of the Constitution, lest’an ‘apparent 
acquiescence in the system of protecting duties should be drawn into pre- 
cedent—-do, in the name of the commonwealth of South Carolina, claim 
to enter upon the Journal of the Senate their protest against it as uncon- 
stitutional, oppressive, and unjust. facies 


PRESIDENT JACKSON’S PROCLAMATION, 
= Or tHE 10rnh Decemper, 1833, 


CONCERNING 


THE ORDINANCE OF SOUTH CAROLINA, ON THE SUBJECT. OF 
a re THE TARIFF, rey a 
"On cae Qdon Novemner, 1832. 


ans) 


- Wuerras a convention assembled in the state of South Carolina have 
passed an ordinance, by which they declare ‘that the several acts, and 
parts of acts, of the Congress of the United States, purporting to be laws 
for the imposing duties and imposts on the importation of foreign com- 
modities, and now having actual operation and effect within the United 
States,” and more especially, two acts for the same purposes, passed:on the 
29th of May; 1828;-and-on the 14th of July, 1832, “ are unauthorized 
‘by the Constitution of the United States; and violate the true meaning and 
jatent thereof, :and: are null and void, and no Jaw,” not binding on. the 
citizens of that state or its officers; and by the said ordinance it 1s. further 
declared to be unlawful for any of the constituted authorities of .the-state, 
or’of the United States, to enforce the payment of the duties. imposed by 
the-said acts within the same state,.and that it is the duty.of the Jegis- 
latureto pass such laws as may be necessary to give full effect to.the.said 
ordinances 0 : bbe tay 
io And whereas, by the said ordinance, it is further ordained,.that, in any 
case of law’ orequity decided in the courts.of said state; wherein: shall .be 
‘drawn:in question the validity of-the said ordinance, or’of the acts of ‘the 
Jegislature that may-be:passed:to give it effect, or of the said laws of the 
United: States; no appeal-shall be allowed’to the Supreme Court. of the 
United: States, nor: shall--any copy of the record be permitted: or.-allowed 
for that purpose,’and that-any person attempting to take.such appeal . shall 
be' punished“ as:for-a contempt of court : 


~"And, finally, the said:ordinance declares that the people of South Caro 
lina will maintain the:said: ordinance: at every hazard; -and-that they. will 
consider the passage of any-act, by abolishing or closing the ports of the 
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said state, or otherwise obstructing the free ingress-or egress-of  vessels'to 
and. from the said ports, or any other act of the:federal government to 
coerce the state, shut‘up:her ports, destroy or harass her commerce; orto 
enforce the said acts otherwise than through the :civil-tribunals of. the 
country, as inconsistent with the longer continuance.of South Carolina ia 
the: Union; and that- the people of the said state: will. thenceforth: hold 
themselves: absolved from all. farther’ obligation. to maintain -or’ preserve 
their political: connection. with. the people of the other. states,.and will 
forthwith proceed to organize’a:separate government, and:do other “acts 
and things which sovereign and independent states may of right doz... 
And whereas the said ordinance. prescribes to the people of South: Gar- 
olina a course of conduct in direct violation of their-duty as citizens’ofthe 
United States, contrary to the laws of their country, subversive of its Con- 
stitution, and having for its object the destruction of the Union— that 
Union which, coeval with our political existence, led our fathers, without 
any other ties to unite them than those of patriotism.and a-common cause, 
through a sanguinary struggle, to a glorious independence — that ‘sacred 
Union, hitherto inviolate, which, perfected by our happy Constitution, has 
brought us, by the favor of Heaven, to a state of prosperity at home, and high 
consideration abroad, rarely, if ever, equalled in the history of nations. To 
preserve this bond of our political existence from destruction, to maintain 
inviolate this state of national honor and prosperity, and to justify the con- 
fidence my fellow-citizens have reposed in me, 1, Andrew Jackson, Presi- 
dent of the United States, have thought proper to issue this my Proclama- 
tion, stating my views of the Constitution and laws applicable to the 
measures adopted by the Convention of South Carolina, and to the reasons 
they have put forth to sustain them, declaring the course which duty will 
require me to pursue, and, appealing to the understanding and patriotisin 
of: the people,:warn them: of the consequences that must: inevitably: result 
from an ‘observance: of the dictatesof the.Convention +068 gs koh: 
. Strietduty would require of me nothing more than the exercise: of those 
powers with which I am now, or may hereafter be, invested for preserving 
the peace of the Union, and for the execution of the laws, But the im- 
posing aspect which opposition has assumed in this case, by clothing itself 
with ‘state authority, and the deep interest which the people of the United 
States must all feel in preventing a resort-to stronger measures, while there 
is a hope: that any thing will be yielded to reasoning and remonstrarice, 
perhaps demand, and will certainly justify, a full exposition, to South 
‘Carolina and the nation, of the views I entertain of this important question, 
as’ well-as’a distinct enunciation of the course which my sense’of duty will 
require me to pursue. ie ee 
The ordinance is founded, not on the indefeasible right of resisting. acts 
which are: plainly unconstitutional, and too oppressive to be endured, but 
on the strange position that any one state may not only declare an.act-of 
Congress void, but prohibit its execution ; that they may do this consistent- 
ly with the Constitution; that the true construction of that instrament 
permits a state to retain its place in the Union, and yet be bound. by no 
other of its laws than those it. may choose to consider as constitutional. 
It is true, they add that, to justify this abrogation of a law, it must-be 
palpably contrary to the Constitution; but it is evident that, to-give the 
right 6f resisting laws of that description, coupled with the uncontrolled 
right-to decide what laws deserve that character, is to give the power. of 
resisting -all laws: for, as by the theory, there is no appeal: the reasons 
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alleged by the state, good or bad, must prevail. - If it should be said that 
public opinion is:a- sufficient. check against the ‘abuse of this power, it 
may be asked why-it is not deemed a sufficient guard: against the passage 
of an‘ unconstitutionalact by Congress. «There «is, however, a restraint, 
in this last case, which makes the assumed power of a state more indefen- 
sible, and which does not exist in the other. There are two appeals from 
an unconstitutional act: passed by Congress— one to the judiciary, the 
other:to: the people’ and the states. There-is no appeal from: the state 
decision: in theory, and the practical illustration shows that the courts are 
elosed against an application to review it, both judges and jurors being 
sworn to decide ‘in its favor. But reasoning on this subject is superfluous 
when.our social’ compact, in express terms, declares that the laws of the 
United States, its Constitution, and treaties made under it, are the supreme 
law:of the land; and, for greater caution, adds, “that the judges in every 
state’shall be bound thereby, any thing in the Constitution or laws of any 
state. to the contrary notwithstanding.” And it may be asserted, without 
fear of refutation, that no federative government could exist without a 
similar provision. Look, for a moment, to the consequence. If South 
Carolina considers the revenue Jaws unconstitutional, and has a right to 
prevent their execution in the port of Charleston, there would be a clear 
constitutional objection to their collection’in every other port,- and. no 
revenue could be collected any where ; for all imposts must be equal. It 
is no answer to repeat, that an unconstitutional law is no law, so long as the 
question of its legality is to be decided by the state itself; for every law 
operating injuriously upon any local interest will be perhaps thought, and 
certainly represented, as unconstitutional; and, as has been: shown, ‘there 
is no:appeal. 

“Tf this doctrine had been established at an earlier day, the Haien would 
have been dissolved in its infancy. The excise law in Pennsylvania, the 
embargo and non-intercourse law in the Eastern States, the carriage tax 
in Virginia, were all deemed unconstitutional, and were more: unequal in 
their operation than any of the laws now complained of; but, fortunately, 
none of those states discovered that they had the right now claimed by South 
Carolina.» The war into which we were forced, to support the dignity of the 
nation and the' rights of our: citizens, might have ended in defeat and dis- 
grace, instead of victory and honor, if the states who supposed it a: ruinous 
and unconstitutional measure had thought they possessed the right of nul- 
lifying the act by which it-was declared, and denying supplies for its pros- 
ecution. Hardly and unequally as those measures bore upon several mem- 
bers of the Union, to the legislatures of none did this efficient and peace- 
able remedy, as it is called, suggest itself. The discovery of this: important 
feature in our Constitution was reserved to the present day....'T’o the ‘states- 
men of South Carolina belongs the: invention, and upon’ the:citizens of 
that state will. unfortunately fall the evils of reducing it-to practice, « 

‘“If- the doctrine of a state veto upon-the laws. of the Union carries. with 
it-internal evidence of its impracticable absurdity, our constitutional -his- 
tory will also afford abundant. proof that ‘it would ‘have been-repudiated 
with indignation, had it been proposed © to ak ax a, in: Our gov- 
ernment. : 

In our colonial state, although dependent: on ‘another power, we very 
esily consideréd ourselves as connected by. common. interest-with each 
other. Leagues were formed for common defence; and, before the dec- 
aration of independence, we were: owe in our Aggregate character pe) 
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the United Colonies of. America... That decisive: g d importaii ste 


taken jointly, ..: We. declared ourselves.a natio . joint; 
acts; and when ‘the. terms. ofour confederation:were. reduce: 


was .in . that-of.-a solemn league of several states, by:-which 
that they would collectively:form.one ‘nation, for:the purpose 
some certain domestic concerns. and.all foreign, relations. I 
ment forming. that Union is<found:an article which deélar 
state shall. abide by the.deterininations of Congress on-all-qu 
by.that confederation, ‘should -be submitted to.them.”:.-...+| 


Under the .Confederation, then; no. state -could legally ennul:a de 
of :the Congress, or-refuse to submit -to.its. execution;::but'no provision 
was made to..enforce these decisions... Congress made: requisitions;-- but 
they were not complied:with. The government could not..operate. on. ins 
dividuals:.' ‘They, had -no judiciary, no: means-of ‘collecting revenues: - 
-. But :the defects of the Confederation.:need. net: be detailed: "Unde 

operation we-could scarcely be called a nation. . We ‘had-t ‘ape 
ity at home nor consideration abroad... This state’ of:-things ‘could 
endured, and our present happy. Constitution was formed. — but: 

vain; if this fatal doctrine. prevails: It was formed for important-obje 


that are announced.in the preamble made in the name dnd by. the:author> 
ity. ofthe people of the-United. States, whose delegates framed, and. whose. 
conventions. approved..it.-. "The. most important. among -these ‘objects ~~. 
that which.is. placed: first. in rank, on which all the others rest — is:“‘te 
form a more perfect.union.?. Now, is it possible that, even if there were 
no.express:provision. giving supremacy to the Constitution and-laws-of the 


ee. 


United: States:.over those ‘of the states, —can it be conceived, that 
strument-made. forthe purpose of. ‘t forming a more. perfect..unti 
that:of-th ederation, could: beso: constructed by: em 
afeur-cauntty,..as:to: substitute for: that Confedera 
ernment:dependent,for its existence onthe local interest, the par 
of a state; or:the prevailing faction. of. a-state 1 ; Every man.of:plai 
sophisticated understanding, ‘who.-hears the question, will, give.such. an 
answer ag.will preserve the Union. Metaphysical subtlety,:im.pursuit:of 
an impracticable. theory, could alone have devised one that is calculated 
” J consider, then, the.power to.annul a: law of the United; States, assumed 
by one:-state, incompatible with the existence of the Union, contradicte 
pressly by. the letter of the Constitution, unautharized: by: its .spirtt ja 
‘sistent. amith every principle-on which it was founded; and. destructive 
great-object for: which it was formed... -- - wash DA 


- : After:this general view of: the. leading. principle, we: must examine 
particular-application of.it which is made in the ordinance. 

. The. preamble: rests its : justification on- these grounds : 
fact. thatthe: obnoxious laws, although they. purport to: b 


revenue,: were; in :reality,: intended for. the. protection: of -manufa 
which purpose.it asserts to be unconstitutional ;.that.the.operation: 
laws is:.unequal; that-the amount: raised. by them :is greater than 
‘quired by the-wants of the government; and, finally, that. the proceé 
to-be. applied. to-objects-unauthorized by the: Constitution... Thes 
‘only :causes: alleged: to. justify..an open-opposition to the laws o 
try,-and-a:-threat of seceding: from the Union, if any attem at 
made to:.enforce. them::... The. first virtually acknowledges.th m. 
-question: was passed -under a power expressly given. by the. Constitution ‘to 
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lay-and-collect. imposts ; but-its constitutionality is drawn: in question from 
the motives of those who passed. it. . However apparent this purpose may 
be in-the -present..case,.nothing can be more dangerous than.to admit:the 
position that an unconstitutional purpose, entertained by the members who 
assent to a law.enacted under a constitutional power, shall make that law 
void; ‘for how is that. purpose to be ascertained? -Who-is.to make the 
scrutiny? How often may bad purposes be falsely imputed—~in. how 
many-cases are they concealed. by false professions — in how-many is no 
declaration of motive made! Admit this doctrine, and you give‘to the 
states an: uncontrolled right to decide; and.every law may be annulled 
under. this pretext... If, therefore, the absurd and dangerous doctrine 
should: be admitted, that a state may annul an unconstitutional law, or one 
that.it deems such, it will not apply to the present one. 
~The next objection is, that the laws in question operate unequally. 
This objection may be made with truth to every law that has been or can 
be passed. The wisdom of man never yet contrived.a system of taxation 
that. would operate with. perfect equality.. If the unequal- operation of a 
law makes it unconstitutional, and if all laws of that description may be 
abrogated: by any state for that cause, then, indeed, is the Federal Consti- 
tution unworthy of the slightest.effort for its preservation. We have hith- 
erto.relied on it-as the perpetual bond of our union. .We have received 
it as the work of the assembled wisdom of the nation. We have. trusted 
to it as tothe ‘sheet anchor of our safety in the:stormy times of conflict 
with.a foreign or domestic foe. We have looked to.it with sacred:awe as 
the palladium of our liberties ; and with-all the solemnities of religion: have 
pledged to each other our lives and fortunes here, and our hopes of happi- 
ness hereafter, in its defence and support. Were we mistaken, my.coun- 
trymen, in attaching this importance to the Constitution of our country? 
Was our devotion paid to the wretched, inefficient, clumsy contrivance 
which this new doctrine would make it? Did we pledge ourselves to the 
support of an airy nothing—a bubble that must be blown away by.the 
first. breath of disaffection? Was this self-destroying, visionary theory the 
work of the profound statesmen, the exalted patriots, to whom the task of 
constitutional reform: was intrusted ? fied ay 
Did the name of Washington sanction, did the states deliberately: ratify, 
such an anomaly in the history of fundamental legislation? ..No.. We 
were not mistaken: The letter of this great instrument is free from this 
radical fault. ..Its language directly contradicts the imputation ‘its. spirit, 
ita evident. intent, contradicts: it. . No; we did not err! Our. Constitution 
does not. contain the absurdity. of giving: power to. make laws, and another 
power to. resist them. ~The sages, whose memory will always be rever- 
enced, have given us a practical, and, as they. hoped; a-permanent: consti- 
tutional compact... The Father. of his. Country did. not affix: his revered 
name:to.so-palpable an absurdity.. Nor did the states, when they severally 
yatified it, do so, under the impression that a-veto on the laws of the United 
States:was reserved to them, or that they. could exercise it-by.implication. 
Search. the debates in all their conventions; examine-the speeches of the 
most zealous.opposers. of federal authority; look at.the amendments: that 
were proposed :..they. are all silent-—— not a syllable: uttered, not a vote 
given, not.a motion. made, to correct the explicit supremacy given. -to. the 
daws.of the Union over those of the states, or to show that implication, as 
4s now contended, could defeat ‘it... No, we have not-erred.!. /. The Consti- 
tution-is:still the object of our reverence; the bond: of-our.union,-our de- 
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otically:offered-for its-support 


- The. two: remaining objec 


revenue, and-.of. determining: :the-sum: the: public exigencies will, 
The states.havé.no: control -over the: exercise. of this: right, other than: that. 
which results. from::the- power: of changing the. representatives. who abuse: 
it, and thus:procuring «redress. Congress:.may, undoubtedly, abuse. this 
discretionary. power ;-.but the same ‘may be.said of others.with which they. 
are-vested. : Yet the discretion must exist:somewhere he Coustitution 

has ‘given it to the representatives ofall the people, check the:tepres ° 
sentatives of the states; and: by the.executive power... The South. 
construction gives it:to-the legislature, or.the convention, of: 
where neither the people of the different states, nor the states i 


int their sep 
arate capacity, nor the chief magistrate. elected -by.the people; have oe 
representation: Which: is the most. discreet disposition. of the :power? 
I. do,not.ask. you, fellow-citizens, which is the constitutional disposition: 
that instrument speaks.a language not to be misunderstood. - But ‘if. you 
were. assembled in general convention, which would you think: the. safest 
depository of this discretionary power, in the last resort? Would you add 
a clause giving it to.each of the states, or would. you sanction the’ wise 
provisions -already made -by your Constitution? »:If this. should: be: the. 
result-of your deliberations, when- providing:for. the future, are:you; can: 
you be, ready.to risk-all. that:we hold:deat;'to: establish, for-aitemporary 
and:a local: purpose, .that-which you must acknowledge-to. be destructive: 
and even absurd, as-a. general provision ? -. Carry: out. the consequences ‘of 
this-right. vested in the different states, and you must perceive thatthe: 
crisis your. conduct presents at this day would recur whenever‘ any law of 
the United: States. displeased. any of the states, and that we-should soon 
cease to be‘a:nation.... -° --- gig a ak TUL al ube 
The ordinance, with the :same-knowledge of the future that-character. 
izes ‘a former objection, tells-you ‘that the proceeds:of: the’ tax. will:-be: 
¢onstitutionally: applied: : If this ‘could be ascertained:with' cert 
objection would, with more propriety, be reserved: for ‘the :law: so. applying 
the proceeds, but surely.cannot be urged against crasesilaagi! den sae duty. 
These are’the allegations. contained -in:the-ordinance.. «Examine:them 
seriously;:my* fellow-citizens judge. for : yourselves: .: E-appeal to you:to: 
determine-whether: they. are so-clear;:so- convincing,-as to:leare-= 
of. their: correctness ;-and even if you should come to-this:conclusi 
far they: justify the:reckless, destructive.course, which: you-are: direct 
parsue.. . Review these.objections; and-the: conclusions drawn from 
once-more::* What are they? .Every law; then, for raising revenue 
ing. to’ the South: Carolina’ ordinance,‘may-be rightfully annulled,’ 
beso framed: as 1o‘law ever will or canbe framed. . Congress hi 
to:pass:laws for-raising revenue, aid each state has a right to © 
execution ~twé:-rights directly opposed to: each other. 
absurdity. supposed tobe contained in an instrument dr: 
purpose:of avoiding‘ collisions:between the statés and the ‘general - 


ent, 
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ment, by. an: assembly. of the most-enlightened statesmen: and purest patriots 
ever.imbodied.-for. a-similar. purpose |. . .sn8e le eke ris by 
«In-yain have: these. sages declared. that Congress. shall. have power: to 
lay. and. colléct . taxes,.. duties, imposts, -and, exeises jin: vain have. they 
provided that. they .shall have power to pass laws: which: shall: be. neces- 
Sary.:and proper. to.carry: those. powers into execution ;.that those laws and 
that Constitution shall be ‘the ‘‘supreme law of the land,.and. that .the 
judges:in.every: state shall be bound thereby, any thing. in the:constitution 
or laws of any state to the contrary notwithstanding ;”-m:vain-haye ‘the 
people. of the several. states solemnly sanctioned these. provisions; made 
them their. paramount law, and individually sworn to. support them-.when- 
ever they were called on to execute any office ;— vain provisions! ineffec- 
tual restrictions! vile profanation of oaths! miserable mockery of legis- 
lation !— if a bare majority of the voters in any one state may, on a real or 
supposed knowledge of the intent with which a law has been. passed, 
declare themselves free from its operation — say,‘ Here it gives too little, 
there too much, and operates unequally — here. it suffers articles to be free 
that ought to be taxed —there it taxes those that ought to be free -—.in 
this case the proceeds are intended: to be applied to purposes which we.do 
not approve — in that, the amount raised is more than is wanted... 
“Congress, it is true, are vested by the Constitution with the right. of 
deciding these questions according to their sound discretion. Congress is 
composed. of the representatives of all the states, and of all the people-of all 
the. states; but. we, part of the people of one state, to whom the Consti- 
tution has given no power on the subject, from. whom it has expressly taken 
it away; we, who have solemnly agreed that this Constitution shall be our 
law,—-we, most of whom have sworn to support it,— we now abrogate 
this law, and swear, and force others to swear, that it shall not be obeyed. 
And we do this, not because Congress have no right to pass such laws, 
this we do not allege, — but because they have passed them with improper 
views. . They are unconstitutional from the motives of those who passed 
them, which we can never with certainty know; from their unequal oper- 
ation, although it is impossible, from the nature of things, that they should 
be equal ; and. from the disposition which we presume may be. made of 
their proceeds, although that disposition has not been: declared.” This. is 
the plain meaning of the ordinance in relation to laws which it. abrogates 
for alleged unconstitutionality. But it does not stop there. It repeals,-in 
express terms, an important part. of the Constitution itself,,and: of Jaws 
passed to give it effect, which have never been alleged to be: unconstitu- 
tional. . The Constitution declares that the judicial powers:of the United 
States extend to cases arising under the laws of. the United States, and 
that such Jaws, the Constitution, and treaties, shall .be paramount to the 
state constitutions and laws. The judiciary act prescribes the mode by 
which. the case may be brought before a court of the United States, by 
appeal, when a: state tribunal shall. decide against this provision.-of the 
Constitution,. The ordinance declares there shall-be no appeal ;. makes 
the state law paramount to the Constitution: and. laws of the United States; 
forces judges and jurors to swear that they will disregard their provisions; 
and even makes it penal in a suitor to attempt relief by appeal. It further 
declares that it shall not be lawful for the authorities-of the United States; 
or of that state, to enforce the-payment of duties imposed by the. revenue 
Jaws within its limits.°c202. ¢.. net tet 
Here is a law of the United States, not even pretended. to be unconsti- 
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tutional, repealed by the authority of: a:emall - 
single state. Here is a Pfovision: of the Constitatio 
abrogated by: thé ‘same ‘dutliority... 
“-Qar such expositions’: ‘and: reasoningé 
assertion of the right io annul the 
enforce it by a threat of secedin, from the "Unie 
to" “execute them. es cars 
.. This right to secede: is® ‘deduct from the nature of 
wbich, they say, is a compact’ ‘between sovereign ‘stat 
served. their whole sovereignty,. ‘and; therefore; are subje 
that,’because they made the coinpact; they’ can- brea! 
opinion, it has been departed from by the other states. 
eoiirse of réasoning™ is, it enlists state- pride, and: finds adv 
honest prejudices of those who have not studied the natire 
ment sufficiently to see tlie radical error -on which‘ 
-“The people of the United: States-formed the Constitiition 
the state legislatures in making the compact'to mee! : 
visions; and acting in separate conventions: when +! 
= Visions; but the terms used im-its construction show it: to:be:a pore 
_ in which: the people ofall the states collectively: are-reptesénted 
GONE “PEOPLE in the choice-of the President dnd Vice-President, 
‘states have no other agency than to direct the- mode: e 
shall be given. The candidates having the majority of all: the votes are 
chosen. “The electors of a majority of states may have given: their Votes. 
for one’ candidate,-and"yet another may be chosen. “The ‘people, then, . 
and not‘the-states, are represented in the executive branch: 
“In the House. of Representatives there is this difference, 
of ‘one state do not, as in the casé-of. President and’ 
vote for the same officers, < The peopte’of all the statés: 
the members, each state: electing ‘only its. own: representatives j 
ereates no ‘material ‘distinction: “" When chosen, they are all represent: 
of the United States, ‘not represéntatives of the particalar state from-whence- 
they come. They are ‘paid bythe United States, not‘by- the-state, -n 
cS they pecount ie to: it eek any act done: in the Performance of: He - 
ai it de ‘thelk ai 


the se generale poly : 
The Constitution of ae Uoited | mae ‘ther 
league; :-énd.-whether’ it be formed. by comipac 
other * ‘manner, its character i 1s thé: same. 


tute, jointly with: ing states, a 
possess -any ‘right to. secede, ‘becanse““sac 
agué,: but destroys the. wnity:of a-nation; “and any in: 
be w breach which. would. result from: gs ‘contr: ventior 
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injury or ruin, without committing any offence. Secession, like.any other 
revolutionary act, may be morally justified by the-extremity of oppression; 
but to call it a constitutional right, is confounding the meaning ‘of.terms, 
and can only be: done through ; gross error, or to: deceive those.,who: ate 
willing to assert a right, but would pause before they. made.a revolation, 
or incur the penalties consequent on a failure. 

Because the Union was formed by compact, it is said, the parties to. that 
compact may, when they feel themselves aggrieved, depart from. it; buteit 
is precisely because it isa compact that they cannot. A compact.is.an 
agreement or binding obligation. It may, by its terms, have a sanction 
or penalty for its breach, or it may not. If it contains no sanction, it may 
be broken with no other consequence than moral guilt : if it -have a-sanc- 
tion, then-the breach insures the designated or implied penalty. .A league 
between independent nations, generally, has no sanction.-other than..a 
moral one; or if it should contain a penalty, as there is no common supe- 
rior, it cannot be enforced. A government, on the. contrary,.always ‘has 
a sanction, express or implied ; and, in our case, it is both necessarily im- 
plied and expressly given. -An attempt, by force of arms, to destroy:a 
government, is an offence, by whatever means the constitutional compact 
may: have been formed ; and such government. has the .right, by..the. Jaw 
of self-defence, to pass acts for punishing the offender, unless that right-is 
modified, restrained, or resumed, by the-constitutional act.. In our system, 
although it is modified in the case of treason, yet. authority..is expressly 
given to ‘pass all. laws necessary to carry its. powers into effect, and, 
under: this grant, ‘provision has been made. for punishing: acts. whic ‘ob- 
struct the due administration of the laws. sais 

Tt would seem superfluous to add any thing ‘to show the. nature oft 
union which connects us; but, as erroneous opinions on this. subject..are 
the foundation of doctrines the most destructive to our peace, I must give 
some further development to my views on this subject. No one, fellow- 
citizens, has a higher reverence for the reserved rights of the states than 
the magistrate who now addresses you. No one would make greater. ‘per- 
sonal.sacrifices, or official exertions, to defend.them from violation;. but 
equal:care must-be taken to prevent, on their part, an improper interfer- 
ence-with, or resumption of, the rights they have. vested in the nation. 
The line has not been so distinctly drawn as to avoid doubts, in..some 
cases, of the exercise of power. Men of the best intentions and..soundest 
views may differ in their construction of some parts of the Constitution ; 
‘but there are others on which dispassionate reflection can Jeave no: doubt. 
OF this nature appears to be the assumed right of sécession.-:.~:° 

-At-rests, as we have seen, on the alleged undivided. sovereignty of. the 
states, ‘and on their having formed, in this.-sovereign <capacity,.a compact 
which is called the Constitution, from which, because. they made. it,-they 
have the right to.secede. Both of these_positions. are erroneous, and some 
-of the arguments to prove them so have been anticipated. 

The states severally: have not retained their entire sovereignty.. 

It has been-shown that, in becoming parts of a nation, not members of 
a league, they surrendered many. of their essential parts of. sovereignty. 
The “right to make treaties, declare war, levy taxes, exercise..exclusive 
judicial and. legislative powers, were all of them fanctions: of sovereign 
power. - The states, then, fer all these purposes, were no longer sovereign. 
The allegiance of. their citizens. was transferred, in. thefirst..instance, to 
the government of the United States : they became American citizens, : and 
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owed obedience. to the. Constitution. of the: Dnited ht Les, and 
in-couformity- with. the powers. it. vested in gress, 
has. not-been,:and-cannotibe, denied, . How, then;,ca 
to>be- sovereign: and. inidependent. whose: -gltizens owe: obédi 
made by‘ it, and whose. magistrates:are_ sworn. t@-dist, 
they come in conflict with thosé:passed ‘by anot) 
sively that the states:cannot: be: said. ‘to: have - reserved, 
reignty, is, that they expressly ceded the right 10 punish: treason 
treason against their separate power, but treason against, th United: 
‘Freason is an offence against. sovereignty, and. sovereignty. muat 
with the power to.punish it. . But.the reserved. rights-of. the states 
Jess sacred because they have, for:their common interest, made the genetd 
Fovcranient the depository of these powers... 
“Fhe -anity: of our political . character (as-: dish. eetn shown: for. another 
purpose) ‘commenced: with: its very. existence. : . Under. v4 
ment «we had tio separate character: our. opposition :tox:its: 
pegan-as united colonies. We were the. United. States:under 
eration ; and the name was perpetuated, and the. union.rendere: reipers 
fect, by: the Federal Constitution., In‘none of these stages did. we eonsider 
. ourselves in any other: lightthan as: forming one‘nation. :.s‘Trea 
alliances ‘were made in the name. ofall... Troops were: raised for. th 
defence. -How,'then, with. ail these proofs ‘that, under. all-changes 
position, we had; for designated purposes and: defined ‘powers;. createdna: 
tional: governments — how is it. that. the most perfect of those several 
todes of union should..now be considered as a mere league:-that: maybe 
dissolved at pleastire ? : It-is from .an- abuse of terms. ... Compact:i 
as-synonymous with league, although the true -term -is:nat :eémploye 
‘cause. it would . at once’ show: the fallacy. of . the. reasoning.-~.<I€..we 
not do to say that our Constitution. was only a Jeague;:but it 4s | wa to 
prove it a compact, (which-in one sense it ‘is,) and then to argue:that,.as 
‘a league is a.compact, every compact between nations:must. of course be a 
league, and that from such an engagement every sovereign. power has:a 
right to recede. But it-has been shown that, in this sense, the states are . 
not sovereign, and that, even: jf they were;: and:,the: national Constitution 
had been formed by compact; there would be. no righ “baat 
exonerate itself fromits obligations: 
-So obvious are the reasons which -forbi 
sary-ouly to allude-to-them:.. The: union was formed: for. the: 
- I¢ was produced by mutual sacrifices. of interests and. opinions. 
‘sacrifices -bé recalled: -:Can:the states, who- aie 
“their: title-to.the:territoriés. of the west; recall.thi 
-itaints-of the-inland :states agree: to. pay: the: duties. 
-Without:-their assent: by. those: on. the Adahtie’ or--the-Gulf:4 
-Henefit? - Shall: there.be-a free :port--in.one. state, 
anottier?: No-otie believes: that. any right-exists: 1 
volve = te pees in these and. ponntees other siege 


3 ep 3 
the means of support 
-by ‘the ‘secession. of. on 
sWas--known: that ~ooud-non. 3 hei - atone: Ae -sfor 
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known; if force. was -applied to: oppose the execution of’ the: 
maust-be repelled by force} that Congresécould: nots: j 
ined igtace; andthe: country in ruin, aecedeto the } 
this“is-not ‘done-en a given -day, or ‘if’ any” attemp! 
; ws; ‘the -stat ‘is; by the ordinance, deelated: to be out. a 
Pheé:-majority of: a: convention assembled for: the- ‘purpose have: dictated 
these terms, ‘or rather this rejection. of all terins, in the trame-of the: pe 
of South Carolina.-.:It is true that the government of the -staté:epe 
the submission of their grievances to a convention of all the: state 
he says, they “‘ sincerely. and anxiously ‘seek .and desiré:”’ Yet thi ‘OE 
ous and-constitutional’ mode ‘of obtaining’the sense of the-other a 
the construction of the federal-compact; and amending it, if necess 
never been-attempted by those who have urged the. state on: d 
tivé: measure’. The. staté might have proposed the call fora ‘ 
vention to the other states, and Congtess, if a sufficient nuntber:of +t 4 
concarred, must-have called it. But the first magistrate of South Carolina, 4 
a 
4 


when he expressed. a hope that, : ‘:on a-review, by Congress: and-thé: fane- 
tionaries of the general: government, of: the ‘merits of the: controversy;”- 
such.a-convention will be accorded to them, must have known that neither = 
Congress; nor any functionary of the: genéral ‘goverment, has authority 
ta.call-such a.convention, unless it may be demanded by two: thirds:of the: 

states. This suggestion, :then, ‘is “another: instance ‘of the reékle 
tentionto:the provisions. of: the Constitution: with whickthis: crise: 

a on} orof ‘the: attempt:to: persuade: the people: that 

tutional edy'had been sought and:refused. If the.tegudatire of 
Carolina‘“anxiously-desire”. ‘a-general. eonvéntion to consid 


plaints, why have they not made application: for: it’ inthe: way:the: itu 
tion points out? ~The assertion that they “ coment seek aie is: s completely 
Degelired by the omission, 


IN: THE: TARIFF. 

* SUMMARY oF THE ARGUMENT ON: THE ‘SOUTH. CAROLI 
‘ “EXPOSITION, 
: Las (See p. 580.) 
es argument. against. ‘the. ‘constitutional authority 


wing»grounds, which, though: ‘applied :: to the: protection of ‘manufac 
pare equally: applicable: -to. all -other’ cases; where:fevenue.is not the 
‘objects: Phe. general government is. one. of specific powers, and-it ean: 
rightfully: exercise only the powers expressly granted, and. those which: may 
be:hecessary -and -proper’ to: carry. them. inta ‘effect; all: others ‘being 
reserved expressly to.the: ‘states, or to the people: - It results, : -necessarily;, 
that those who claim. to exercise a power under the:Constitution: aré bout 
to: ‘show: that it is da sae granted; or- that it is ‘necessary and. proper,’ 

i ome of the. granted. powers. ° No:such-proi 
the. dl Gueargie of. cuticle of thee 
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tax power, for. the sole purpose of revenue ==. 
tially different from that‘of:imposing protective: 
two. are’ incompatible ;- for the probibitory.sy: 
the revenue from. imports,.. It--hag:been said! 
of the spirit, and not of the letter, of the Constituti 
is not material. - The Constitution. may. be as.grossly. violate 
against . its . meaning, as. against,‘its letter. . The:4 nstitution, gr 
“Gongress the power of-:imposing..a. duty.on- imports. for. revenue; 
power is abused by being egnverted-into an instrament for. rea ir 
industry of one: section of the country..on the: ruins. of another. 
violation, then, consists in using a power, -granted. for one obj 
vance another, and that. by.a sacrifice of the original object: It is; 
word, a violation of perversion, the most dangerous of. all, because.the.m: 
insidious, and difficult .to- resist.. Such is the ‘reasoning emanating fi 
high legislative authority.” — Story: are 


HROUGH THE MAILS, OF INFLAMMATO 
_Suxarz, February, 4,. 18: 
should pass. a. jaw te 


the mail, necessarily involves the rig 
aty, and. to enforce: their circulation... Nor is-it- les 
- such a right would be virtually to clothe Congress 
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stich as“miay” eS aenced inhibited: tothe states-by the Constiti 

stablish thé of this position, ‘so: essential:to the safety: of thos 

seem. sulfcies to‘-appeal” to: their constant exercise of 
: \éstion,, both before 


jon’ of the Cotistitution.” ee : 

at the-states which (fon our federal Union are: , sovereign, 
pendent ‘communities, bound together by a Constitutional: 
aré ‘possessed of all thé powers belonging to distinct and: separate: states 
excepting such as ‘are delegated to be exercised by the general. govern. 
tment, is assumed as unquestionable. The compact itself. expressly. pro- 
vides ‘that “all powers not delegated are reserved. to the states.and the 
people. “To: ascertain, ‘then, whether the: power in question: is delegated 
erved; it is only necessary to ascertain whether it. is--to-be: found 
aitiong’ the enumerated powers or'not. If it be not: among--them; it: he- . 
longs, of course, to the reserved powers. On turning'to th 

it will ‘be seen that, while the power of defending: the country ‘against e 
ternal danger is found among the enumerated, the instrument wh ly 
silent as to the power of defending the’ internal. peace and sé 
states, and, of course, reserves to. thes states ‘this . important. pow 


as ‘has been stated, except such a ag are expressly. prescribed . by 
‘From: what . has beer: stated;-it- may ‘be inferte 

d itself against « internal 

ee If-defenc , 


imbinities: ‘and so: je 
seritial right, ‘without which thei intepandende. 
that it: is expressly provided: by the Constitution, tha 
ment shall not assist a state, even in case of domestic. violence, except 
on the application of the authorities of the:state itself;. thus seeand, 
bya meceeanry consequence, its interference in all other cases. 


ie eae nT ae Salada Sate weed Tie te ance cinriee sens sdtcbmew bat tbat gaenitends woe: 


USHING. Looking into. the Constitution; f 4 
ts proposed by the Congress of 178 dn -th 
ie following article :—- 


ball minke 2 no ‘law beaten b an’ ‘establigh : 
e : the ‘fieedoin rei ue 3 


g before had imagined: that uch & 
on, as Escoyaietnd to have read: tng emark. “a. mond ja st 
‘ucke’ Notes on Blackstone,’ 


that the ‘concluding onde 
did’ not so‘strongly guard: ‘the: preat ight ‘of pe 
; eople: demanded: - On the other.hand, a still-.mc 
i istrate: of my own: state, Massachuse 
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ment ; it is impossible that it should. he pi 
of liberty had. wholly disappeared, ; 
and debased_as to. be unfit to exerci of 
"Fbese eminent. constitutional lawyers agreed. 
of the provision ; they differed only in think 
petition could not. be too. clearly. defined ';. ofthe | 
tively defined. or not in the letter,:the peopl 
‘ im: spirit be faithfully observed. . While the first. entertal 
ousy of the encroachments of the ‘people’ s:representatives,. 1e 
for the protection of: the. public rights to.the people. themselves; the 
ters of the people’s representatives; and, as the feats‘of the fOr 
been verified too speedily, I trust the hopes of .the latter, wit 

truly realized. asin tt iets 

... When the Constitution. was: submitted. the. peop 
pee for their adoption. or rejection, it-awakened: 
the several state conventions. Some of. them,:in. 
plan.of government, coupled their acceptance with a. 
yarious additions to the Constitution, which they: deemec 
preservation of the rights of: the states, or ofthe ° ‘people,. 
wealth of Massachusetts insisted, among 4 other things, 0 
that. memorable-amendment. . 

-New York,: North Carolina;- ‘and: Rhode. Island; propos, either 
ally or..in. substance, the. same. provision ;..and the: consequence . wa 
addition to:the Constitution. of the article, which Tam now discussing, in 
the right of conscience, speech, and petition. And, such. being the his- 
tory. of this elanse,, I look to the .gentlemen. from. Virginia’ -€3 
-constant and ‘honorable as they are in. their att achment. to. canst 
principles at whatever. hazard, to go with. 
hae ae right © Bh the people. : 


” Mr. PRENTISS. “If ‘Congresa, ander the: late giving ‘ite 
Per ines in all cases..whatsoéver,”-over the District,. has uthorit 
impose taxes, | and provide, how they. shall. -be raised, for local. and mm 
‘pal purposes, | Ido not. see. why: it -has: not, the..power,. by. 
tion,. to effect the- abolition: of, slavery: here 1-say.n 
oF justice of exerting the. 
‘power, and of its 
‘however this mayb hold 
; fare require. it, may 4 ctly,. and... 
‘King’ a just. compensa 
which regulates. ‘the . 


: lent to purpose or. benefi 
‘or for the- public benefit, is: t 
the: ‘Constitution. _ Neither. 
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, MOports 

utility. to. mmunity. T: 
the Constitution is'a sure and sufficient 
of the powér;-and it certainly is. not. unreaso: 
‘should yield,. on..terms .of just compensation,:. 
ts of the public, s ar, and to. such extent, ag. the jnterest..and 
fare of the public. may. require, or. as may be DECCRERTY to. aah 
and useful public purposes. vy 
Mr. ae L.. WHITE. When the Constitution . was: ran 


1 
gre ‘spirit ie liberality and, compromise, were. adjusted ‘and settl 
.Ypon. principles that ought to remain. undistarbe: 
Constitution lasts, which I hope will be. forever ;:for- although 
nay be. preferable: to the Union, yet I think the. Union ; spe 
the: security of liberty.. At the. formation of. the. Constituti 
existed in many of the states ; it was one of. the prominent. inter 
then, settled. ° It, in: all its domestic. bearings, was. 
tespective states to do with as they might. think. best,'w 
ferenceon the part of the federal government... ‘Th 
ev: ntlemian :who: has.: ad ddressed Jou, is now. the ase, in’ ey 
ste eit i ; that, Cong 


he: 
states, Maryland iva Mey 
. In my opinion, we should refuse to receive these petitions 
question of expediency what disposition we shall. make.of: them..; .All- snd 
ha yet spoken admit that Congress has no power whatever over slavery. 
fie respective states. It is settled. Whether slavery is right or. wrongs 
we. have now no power to. consider or discuss. Suppose, then, a 
Ww ' presented: to abolish slavery i in the states ; should we-recei 
aght. because it would be asking us to.act'n 


sroperty. in. this, District: Congress, cannot 
n for:public use, without making’ just compensati 
dis Soe by the Constitution to’ pay: @ 
the Constitution never gives. Congress 
thout, at the sar 


t individuals nor the public's 
ere as the legislature:of- the. whéle U 
for the local. concerns: of the Dis 
td 


‘ 


1636:] Abolition: Petitions. Butwaiian: 


* sonable, when we: ‘aré- called upon to pass ‘aii 
this District, that we : hould: conduc towarc 
ipatter: they were 


tional: power. of Congress, 
*. gg ‘culpable; were - che’ 
" power-existed, as‘ were he ; 
He Gonaidered: thie faith’ ofthe government pledge 
this subject ‘in’ this District, and:.thefaith:of: 
Pee tee as. sacredly ‘as the Constitution. ~ “PEG 

“Jtwould be recollected that, by the Constitution of the Unite 
giess is expressly. prohibited: from interfering with'.the slave'tr 
ee be’ carried . on. af the citizens of: the le dierent 


This petition,  iongt in: dieee: ‘opposition té.t 
received, and a totion was*made'to send: it to-a-commit 
opposed, “and -a‘ proposition: was: made .to’ lay it upon: the tab 
most st Opposed: to the arg of the. ‘petition sustained: the: latte 


a ‘committee;. oe ; 
+ Mr: KING; (or Nira “Theo cession a (at the: Dis pia): 
was' made with-a-clear“understanding, implied or otherwise, that no. euch 
power: (abolition): would ‘ever be'claimed. . This was apparent from. the 
fact that, at'the’ time*of' the cession, the states of Virginia and Maryland 
had, as: ‘they atill have; 'a large: slave population ; and. they -never 
have been go blind to their own safety as to. make this. capi 60 

have believed that Congress-thereby acquired'th 
of? ‘things i in: this: District that would:operate-o 

ous.a’ manner:. If such; then, was the understand 1g 
sion was. made, would’ it: ‘not be violation of the faith pledged to't 
states, “if. government | was. now to attempt any interference: with the 
hibited subject? * 

Mr: BUCHANAN, - “Althouigh the Constitution, as it came froea. the 
hands of its framers,:gave to Congress no power to ‘touch the right of ‘pe- 
tition, yet some ‘of ‘the ‘states’to. whom it was: submitted ° for: 
apprehending that the time might arrive whén would be 
to-rét like the British. Parliament, {in Charle 
drew: the: subject :from-.ou - control... Not: satisti 
power over-it had: been: granted by the Consstituti 
prohibit: as, | express ‘terms, from-ever- exercising neh‘apor 

The proposition [the right ‘of petition] is almost too plain: for: atg 
that, if the ited ip ‘have a: constitu al right. to ‘petition, a ‘corres 

osed upon. us to ‘réceivi 
and duties are eee ooal., 


x 
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‘Mr. KING, (of Georgia.) Congress, under this article, {the first * 
amendment] can pass no law to-“‘ abridge”’ the right of the people to:pex 
tition the government. A modern commentator-on the Constitation;:of 
some note and much ability, 3 in noticing this: part of the article, dismissed 
it with’the remark, that it was totally annecessary.. This. is obvious to 
everyone who will consider for a moment the relation between a: free 
people and the government of their own choice. The privilege belonged 
(Mr. K. said) to the form of government — was united withit, and ine 
separable from it. It as clearly belonged to the people, on the: formation 
of the government, as did the right to use the English language. without 
any constitutional provision for that purpose; and, said Mr. K., if gentle- 
men will only look at the Constitution, and not ev ade it, they will see that 
the right was not AcquirEeD by the Constitution, but only SECURED by. it: 
Fhe'right,.as a preéxisting one, was expressly recognized by the language 
of the Constitution itself. What was the language applicable to the ques- 
tion before the Senate? It prevented Congress from passing? any id 
‘abridging the right of the people to petition,” &&c. - 

The Tight belonged to the people as inseparably incident.to their: fave 
of: government ;- was acknowledged to exist by the language of the Consti- 
tution; and was guardedly secured by the:provisions of that instrument.) 

Mr. CALHOUN. ‘The first amended article of the Constitution; which 
provides that Congress shall pass no law to prevent thé people ‘from: peace- 
ably assembling and petitioning for a redress of grievances, was ‘clearly 
intended to prescribe the limits within which the right might be: exercised, 
It isnot. pretended ‘that:to refuse to receive: :petitions,. touches, he 
slightest degree, on these limits. To suppose that: the: framer 
Constitution —no, not the framers, but those jealous patriots who: were 
not satisfied with that instrument as it came from the hands of the framers, 
and who proposed this very provision to guard what they. considered a 
sacred right — performed their task so bunglingly as to omit any essential 
guard, would be to do great injustice to the memory of those stern and 
sagacious men. 

If the Constitution makes it our duty to receive, we should have no dis 
eretion left:to-reject, as the motion presupposes. Our rules of proceeding 
must: accord:with: the Constitution. Thus, in the case. of ‘revenue. bills, 
which, by the Constitution, must originate in the other: house, it would 
be out of order to introduce them here ;. and it has: accordingly been so 
decided. For like reasons, if we are bound to receive petitions, the: pres 
ent. motion would be out of order; and,.if such should. be-your ‘opinion, 
it:is‘your. duty, as the presiding officer, to call -me to: ores, and to arrest 
al further discussion on the ee of Eecephione ep eee 


EXPUNGING RESOLUTION. 
Sznate, 1836. 

Mr. LEIGH. “The original manuscript journal is the journal——that 
journal which the ‘Constitution. commands us to keep: Bat gentlemen 
insist that the constitutional provision, that.“‘each house:shall keep.a jour- 
nal,” imports ‘only that. rey shall make one, without te that they 
shall ‘preserve it. 

“This Anglo-Saxon word to keep is generally used in a strict literal sensé, 
and" ‘then always imports fo preserve, and nothing else or more: It is used 
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ndivers metaphorical senses, which;-from frequeticy, 
t first: view; of being-literal; but it. always im 
ion or ‘indefinite continuation, requested or comm 
synonymous with making -any th 
‘think myself well. warranted :j 


“ean be found in any setae rd wiidtever. at all 1 appt ‘ te 
or.entitled to the least weight. I-think. myself warranted. in’ “sayin, 
‘that, if the Senate'shall adopt. this proposition, and- carry. it into e3 
tion, it-will set-a precedent franght with the most dangerous and Pp srni 
consequences; : 

Mr: ‘RIVES, In the ‘ealons ‘oriensione whic were: entertaitie 
the’ time of the: adoption of the Constitution, of ‘th 
abuses ofthe new government, this objection was str 
the clause in question ; ‘but it was replied, and with 
legislative body must have the power of concealing i important trans 
the publication of which might compromise -the. public. interest: an 
-was impossible-to foresee.and enumerate all the cases:in which-such 
cealment.-might be necessary, they should: be’ left to the ‘sound discreti 
of the:body ‘itself, subject tothe constitutional responsibility of its: membera 
and the other securities provided’ by the Constitution Against the’ abuse. of 
power. These securities have hitherto been found sufficient ; and, in point 
of fact, the journals of both houses have been, published from: day. to day, 
with such special and limited exceptions as have been universally. appro 
by the public-judgment. - 

. This’ -pablication, : wher: made; is “the: ‘practical _falfimen and. 
dutimetion of the’ design: of the Constitution. 11 
be kept, by either house, of its proceedings. It . d,: 
that the great’ objest' for which a journal is required to be: kep 8, 
authentic information to our constituents of our proceedings; a 
information is tobe. given, as the Constitution: provides, by means of: 
publication, from time to time, of the journal itself. The requisition to 
keep .a'jourval; on: which gentlemen have: laid 80 much stress, ‘is therefore 
inerely introductory, or what the. lawyers. call ‘matter of inducemen iH 
to that which forms the life ard substance, 
publication, : ftom ‘time to. time, of the. journal ; 
sequenee of the sentence, ‘sustains this: interpretatio ; a 
keep a: journal of its proceedings, and, from time to:time, pu: lish: thes sare” 
It is evident. thet the whole: practical: ‘virtue and: effect ofthe: provisi 
in the latter member of. the sentence, and: ‘that. the forraei ve 
implied and. coniprehe : z 

‘The. requisition n the present Constitution, 
expression, forthe sake of greater fulness,:0 
Been a and serves: only as a-more, fori 


"MADISON ON THE TARIFF. 
LETTER 1. 


Moxtrzzien, aoe 18k 


ey eDeam. Sums. + Your late letter reminds me.of our conversation onthe: 
tionality of the power in Congress to impose a tariff for the-encourag 
manufactures, and.of' my promise to sketch the grounds of: the .confic 
ion I bad expressed that it was among the powers vested in that -body. 
“ ‘The Constitution vests in Congress, expressly, “the power to 
taxes, duties, imposts, and excises,” and “the power to. regulate trade 
That the former power, if not particularly’ expressed, would ‘Have 
cloded:i in the latter as one: of the tie of a. sere ‘power. ate 


certainly have ‘included. duties, :impost a 
said, “no tax or duties shall be laid on. exports’ ” &e. Here. 
used as sysonymous: And: in another clause, where it is said; “ ‘No staté-shall 
lay any.impost, or duties,” &c., the terms imposts and duties are synonymous. 
Pisgunsins tautologies, and the promiscuous use of terms and phrases, differing 
in their shades of meariing, (always to be expounded with reference to the con: 
text, and'urider ‘the contro A the general character and manifest scope of: thie 
-  instrunent-iswhich they. are found,) are to be ascribed, sometimes:: te’ the 
purpose: tinea ‘Caution, sometimes to the et spteppernan of. language: ac 
. BOI ne the. -imperfection~of_man himself. this view. of -the-subp t. 
: un owever. certainly.the general power to regulate, trade 
ek $0impose duties: on it, not.to omit it in-a.clauge 
the. several “modes, of revenue authorized by the.Constitution, : 
E cepnd the « ee major. cautela” occur with more claim 16 respect, 
} “inferred ‘that a power to: regulate’ trade. 
from the distinction made in’ thé-original cont 
en a power. to-regulate. trade..with’ the: “O10! 
sanity fo regulate trade -between..different parts 
essary, and was.admitted ‘to lie; as far.ag-that. w 
British Parliament; the taxing -part. being. at. th 
lament, ' and. asserted to: be necessarily.inhere’ 


suffitient, and the only safe depositories of: thi ta i a 
it; theless; t6 maintain ‘the distinction FAC 5 e ingre 
revenue: was occasionally overlooked ‘or: disregarded: ap-the British. -regitla’ 


as in the a n sugar: and: peieeria et into eg Sohates. «fn 
1B -abte 


1828. ] APPENDIX. —- Madison. ta. the: Piseff 


Great Britain: and: her colonies, which were<of: 
in- several: respects, of an-undefined i aracter. 
the: Constitution, of ft i 


D 
Foo on 3 = 
2.: Phe: power has Teed. ‘understood and’ ay oe at sominieeclat: an 
facturing nations, a8 embracing the object of - ‘encouraging: manufactures. 
believed ‘that nota single exception can be named: © 
-3. ‘This ‘has: been-particularly the..case. with: Great. Britain, whose: sonmercial 
vocabulary. i is the parent of ours.: A-primary-object of. her:commercial regu 
tions is well. known te have been; the pereenea: and evcoursgement:. 
manufactures: : 
4; Such was anderstood to bea proper use ‘of the. power:: 
prepared for. manufacturing industry, whilst retaining the power 
eign trade, =... wold 
aa ‘Such a use: of “the. ‘power by Congress accords. 
expectation: -of ‘the states, in ‘transferring the power sver. trade: fro then 
to-thé government of the: United States... This.was-emphatically-the:quse-i 
Rastern, the more tnanufacturing-members.of the sponseaereay. 
guage h held:in. the-Convention of: Massachusetts.: 
“By Mr: Dawes, an’ advocate fur the. Constitution, it was: observed > 
manufactures ate another. great subject which has received no encouragement 
| 
$ 
t 


by national daties'‘on foreign mauufactures, and they never. can by-any authority: 
in the old ‘Confederation.”. . Again — “If we wish to encourage: our. ‘ 
factures,: to: ‘preserve our.own commerce, to raise the: value of. our: 

J it: give: Congress the: powers ‘in question.” : 
‘opponent— «All we hear i is, thet th 
the’ mechanic: and ‘tradesman a 


ynvéntion-o "Massachusetts ‘was the: ‘only < one in. New E 

| j-have: been présetved.*:: But:it ‘cannot: be. doubted that the‘sontin 

there expressed.was- common. to: the. other: states: ih that:quarter, more especial 

to-Contiseticut and- Rhode Island, the’ most.thickly-peopled of alk the:atates;: 

having; of:¢ourse, their thoughts.. "most: ‘turned: tothe-subject_ of: ma afweti 

A-likeinference maybe confidedtly ap ew. Jersey,’ whose debit 

Convention have iot-been. preserved. . if 

of tiesto a partial ‘aceount mpm 
‘teil i 


pA Exeoptie portion of the 
VoL.iy. |. 76. 


ae 


poche AME Sate 
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[being derived, in:a great measure, not-from their exports, but from their:fisherisa, 
| front ein freights, and. .from:commerce:-at large, 5 me. 

i xternal: to. the United Suites ;:the: ‘profits from ad 
taugible, would escape: a -tax:on-exporte 
and, being a tax on ‘consumption, which :is-in“pr . f 
summers, whenceseever-derived, was free from that inequality. 

7.. If revenue be the sele object ofa legitimate impost,.and-the: 6 —— 
| Mrient of domestic articles be not within the power of: regulating trade, it 

i follow that no.monopolizing or unequal regulations of foreign nations eg 
: eounteracted ; that-neither.the staple articles of subsistence, nof-th 
: implements for the public safety, could, under any circumstances, be in 
. fostered at home, by:regulations of commerce, the usual and..most:cony 

- mide of ‘providing for both; and. that the American -navigation, ‘tho 
: source of naval.defence, of a cheapening competition in carryin, sour valug 
i gad:ebulley-articles to market, and of an independent carriage ‘of them 


ign wars, when a foreign - ‘navigation might be withdrawn, must-he 
‘ bandoned, or speedily destroyed ; it being evident that a tonnage: Auity, 
eign ‘ports, against our vessels, and.an exemption from suche duty: 
| in favor of foreign vessels, must: have: the: tmevitable. ‘effect: of ban 
\ | from ‘the ocean. - 
/-To assume ‘a’ power to protect our navigation,, ‘and the cultivation nd: 
/ tion of: all articles requisite for the: public safety, as incident: ‘tocth 
aod -be amore latitudinary: construction of :the text of: the Coristi 
insider it as‘embraced by the ‘specified power to regulate tx 
hich‘has:Heen. sexereised by all nations for:.those ‘purposes, : s 
es. with leas: of: P naire bear the authority: ne conven) 


ee sud Bhs ee oo eat ree tae tt enh path mantel gif Relate A Eee idles Cinta hy 
ie ce US aE anne Be etd beat ewan ninetoer i ssa netbeans EO Re LAER RE RA Ss Fate 


roper, y considering the power-as:an: 
-.Phat-the: encourageinent: of: ronifhetares Was on 


nstifution,-<did not “hesitate to: propose -duties; and to. suggest 
! favor. of. several articles of her ‘productions.. 
Eom on-mineral coal, in favor of the Virginia coal-pits by 
“hemp :wes proposed, to. encourage the-growth:of- that. arti¢ 
Hbition even of. foreign beefwas suggested, As'a 
further evidence in support-of :the constitutional 4 
factures by regulations: of: trade, — an evidents: 


wane of. poe iadi and universal. a a practitis.: aad scl it is win 2 
‘be: done -with e intervention ‘of. the: same atithority. whiel: madé 
a be. ‘80: tates tees would . bean. end 


‘ne <impotation ma aa he. countenanesdy 
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constructions, without any plea of: precipitancy, or-a paucity of the: 
 seapiie they oppose ; without any appeal to material facts niet 
ight; without any claim to a better knowledge of: the original évil 
vetiiences for which ‘remedies were: needed: —the véiry best “keys 
object and meaning ofall laws and-constittitiona.. - 
. And may it not be fairly left tothe unbiased -judgment of ‘all:men- 

: ence and of intelligence, to decide,: which: is most to: be-relied on & { 

". ahd safe test of the meaning of a constitution, —a uniform interpretation byall i 
the successive authorities under it, commencing with its birth; and: continsed: for | { 
: @-long period, through the varied-state of* political contests; or the’opinian.of. ~ 
:- every new legislature, heated as it may be by the strife of parties — or-warpéd; 
. gs often happens, by the eager -pursuit of ‘some favorite object —or eatried 
away, possibly, by the powerful: eloquence or captivating addresses of. afew. 
popular statesmen, themselves, perhaps, influenced by ‘the’ same ‘misleading 
. causes? ‘If the latter test is to prevail, every new legislative opinion might. 
make a ew constitution, as the foot of every -new- chancellor would make’ a 
new standard of measure. “< te ase 
i. Jt is seen, with no little surprise, that an attempt has been made, 
respectable quarter, and at length reduced to a‘resolution, formally: 

- Congress, to substitute, for. the power of Congress to regulate. 
- encourage manufactures; a power in the several states to do so, witl 
of: that body ; and this expedient is derived from a.clause in the 10th ‘seécti J 
article Ist of the Constitution, which-says, “ No. state shall, without the consent 
of Congress, lay. any imposts or duties on imports or exports, except what: may, 
be-absolutely necessary for executing its inspection: laws ; and thé het produce. 
of all duties and imposts, laid by any state on imports and exports; shall, be: for 
thé use of the treasury of the United States; and-all such laws shall be subject 


to the revision‘and control of the'Congress.”" ; rr 
To say nothing of the clear indications in the Journal of the Convention * 
of 1787, that the ‘clause was intended merely to provide for expenses. incutred 
‘by particular states, in their inspection laws, and in sich improvements sy" 
might choose to make in their harbors and rivers, with the sanction of. 
objects to which the reserved. power has beén applied, in sever 
at the request of Virginia ‘and Georgia; — how. could it ever’be ‘imagined t} 
any state would wish to ‘tax its own trade for the encouragement of*manufie- 
tures, if possessed of the authority — or could, in fact; do so, if wishing it: 
* VA tax on imports would be a tax on its own consumption ;-and the net pro 
going, according to ‘the clause, not into its own treasury, but into the ‘treastiry 
‘ef the United States, the state would tax itself ‘separately for the equal gain of 
all the other states’;-arid‘as far-as the manufactires,‘so encouraged, might- sud~ 
eed in viltimately incteasing the*stéck in-mnarket;.and ‘loweritig the ‘price’ by 


yee 


C4 Ns 
~ be be 


oer ie of: ae own, té poder of the: cooaieae: benied 
:@f the: -impracticability. of: separate regulations ‘of trade,;-an: i 
neeessity-of general régulations, no state. was more-sensible than Virgini 
\ Was accordingly among the.most earnest for granting to Congress a ‘po 
\ ‘quate-to the object. On-more occasions than one, in the: proceedings 
i; begislative councils, it-was recited, “that the relative situation of ‘the’ sta! id. 
been found, on trial, to require uniformity i in their commercial regulations;‘a¢'the 
only effectaal policy for obtaining, in the ports of foreign nations, a stipnlati 
privileges reciprocal to those enjoyed, by the subjects of: such nationa,: 
ports ef the United Stutes; for preventing animosities which cannot fall 
among thé: several states from the. interference of partial and separaté‘r: 
| Hots: and for deriving from commerce such aids to: the: public revenue 
* Aght to contribute, &c, 
” »-Duting the delays and discouragements experienced j in. the attempt to invest 
ye Congress with the peceeery powers, the state of Virginia .made various of 
4 what could be done by her individual laws... She. ventured on’ dtities: an 
: posts ag a source of revenue; resolutions were passed, at one time, to.encoul 
and protect: her own navigation and sbip-building ; and in’ conse 
plaints and petitions: from Norfolk, Alexandria, and. other. plac 
monopolizing navigation Taws.of Great Britain, tairuicre Hin the 
Un ates ind the British West Indies, she deliberated, with a 
‘ rth eee of separate measures, on the experime: 


i 


bint , 
ar banished -by' thet ‘into: other ‘cha: els, ¢ 
ports. were Jess burdened than in Virgittia.. 
Such a tendency of separate regulations was, indeed, too manifest to. ¢ cape 
anticipation, Among the projects prompted by the want of a federal authorit 
over commerce, was that of a concert, first proposed on the part of Maryland 
bk for ‘a uniformity of regulations between the two states; and commissioners 
were appointed for that purpose. It was soon perceivéd, however, that the 
éurrence of Pennsylvania: was as-necessary to Maryland as of Marylan 
and ‘the concurrence ..of Pennsylvania was acca 
Avati could. nO more coneur without New. York of Bost 


“Phere is 4 passage in Mr. Neeker’s work. on: the fig 
dsa signal. illustration: bid the’ pie of. colléctin 


rey the tax ¢ ‘on salt, which of 
maritime, and ‘the: fax: On: ‘to 


neequence. ‘was, that the standing @ army: el é against smugglir 
he: quimber: of ‘twerity-three ‘thousand’; the: annual - ¢ 
thie, 


enigaged in smuggling; te. five thousand five-hen’ 
; nually bghanes on-account of salt. and. “tobe 


cd 
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from the more obvious and: awful. consequences: of their. -entife separation nt 
indépendent sovereignties, it is.worthy of special: consideration 1 
from each other as they must be by. narrow. waters and- territorial 
the. facility of surreptitious introductions. o -ontraband: articles: 
every attempt at revenue, in-the easy. and indirect: 

so'that, whilst their. expenditures - -would - be. necessarily:and: vast y, 
their new-situation, they woutd;.in providing for. them, be limited: 
6n.land or other property, to. arbitrary assessments on invisible. 
odious tax on persona... °: . 

You will observe ‘that. I have.‘confined ‘myself, i in what has been 
constitutionality and expediency of. the power in Congress | to, encourage’ 
tic products: by regulations. of commerce, In the. exercise of the:pow 
are responsible to their constituents, whose. right and duty it is,.in that: 
other Rabe, to bring al measures to the. test: of justice and of the:gené! 
good. : - With great esteem and cordial respect, : 


* Jos. C. Canes, Esq. te. 1. JAMES. MADISO: 


LETTER Il. ey 

eS, Monrreiien, O 
sini my. y letter of Bopisinber: 18th, I stated briefly’: the grounds on. whi 
my opinion, that.a power to impose duties and “yestrictions o1 imports, 


view to encourage domestic productions, was constitutionally Jodged in | 
In the observations then made was involved the opinion, ulso, that 
was. properly. there lodged. As this last opinion necessarily-implies that 
‘are cases in which this power may be usefully. exercised. by Congress, the 
=. bedy within our political system capable of exercising it with effect, — ye 
think it incuinbent on me to point out cases of that description. 
will premise that I concur in the opinion, that, as a general rule, indivi . 
ought to be'deemed the best Judges. of the best spplcanion of their indus << 
:. Yesources. . : 

- Tam ready to admit,. sien, that. hae is. ‘no countr p Ss 
may, with more safety, be left to the. intelligence ‘ant ent prise ¢ of, dividuals, “ge 
than the United States. - 

Finally, I shall not deny, that, in all doubtful cases, ‘it ‘becomes every: gove 
qient-to lean rather toa. confidence’ in the. judgment. of individuals, : 
interpositions controlling the free exercise of it. ~. 

., | Wath. all. these concessions, I think it can be satisfactorily. shown that che 
are exceptions to'the:general rule, now expressed f tee ot phrase “ Let ‘us alone,” 
forming cases which call :for the. ‘interposition of the cornpeeent a t 
1ich are not inconsistent with the generality. 0 FU 

"4. ‘Lhe theory of *Let-uis alone” supposes that all ‘nations C 

fect freedom: of commercial intercourse. - Were this the. cz 


-eoraniercial view, be. but: one nation; a8 much as the 3é 
a Lapin nation ; and th theory would: be:as applical 
the. alton: ge-of free trade bas not yet: 


HL-be- ‘ed in a just relief -by supposing 

te 3 present distance, happened to be-in thewieinix 
‘that one-of the islands:in that vicinity should. receive: t] 
rded in the light of « : colony, with the peculiar privileges claime: 
‘not manifest that, in this-case, the favored island might be ; th 
‘medium of the coninercial irittrcourse. with foreign nations, and. tb 
‘country thence -enjoy every. essential advantage, as.to the terms: 
‘woiild-flow.from an ‘unreciprocal trade from: her other. ports with othe! 
3s. Fo tely, the British claims, however speciously colored .or adr 
pelled atthe commencement of our commercial career. as an: 


ent: people é,'and at successive epochs under the existing Constitution, both 
a3 islative: Santas and in diplomatic negotiations.. The claims. were. 
lied'on the solid ground that the colonial trade, as a rightful. monopodly, ' was 
‘limited to the intercourse between the tach country and its colonies, and 
:between one colony and another; the whole being, strictly, i in-the-nature-of a 
“ coasting trade from one to- another’ port of thé same nation —a trade with which 
‘tio other nation has a right to interfere. It follows, of necessity, that the. parent, 


; éounitry, whenever it opens a.colonial port for a direct trade. to.a foreign country, 

‘departs, itself, from the principle. of colonial monopoly, ‘and entitles:the 
leountry: ‘to the | same: recrnrueiiy in nierery sees as: in fs intercourse 
fother ports of the nation. . 


val 
‘whatever’ cause, it has been found: necessary ‘OF: iy ey to: pets hed thei 
reign. party 


wais 


It cannot be said that the reciprocity was ee by a deficiency i in the.com- 
mercial marine. France, at least, could not be, in ev ery instance, governed : hy 
‘that’ consideration ;-and Holland still less,.to say nothing of the navigating states 
$f: Sweden-and Denmark, which have rarely;. if ever, enforcéed-a -colonial 
Ae) y.. ‘The. ares is, indeed; obvious, that the ben ag diberated fro 


“employe : 
; Hetiprocity,: an picmterk for’ it, is 5 the: pale fae of. ‘intercon 
“dependent communities ; and no nation ought: to: admit ‘a:-doctrin 
invaiiable policy, which would: Seis counteracting. measures: 


ip enforce the tule. a LOMAatt 
-theory,su Saat. 


erpetual: ee 
Not: c= 


gear than a universal. freed 


century, | the. esa of: War: and. peace. have bean e 
ate of war in raising the price of imported articles. cannot..be 
ess: It-is certain, however, that. the increased: pricé:of 
nay make. it cheaper to manufacture them at home. ? 

tng; for the sake:.of- illustration, an ‘equality in the two. periods, ar 
ofan imported ime‘ of war to. be nine ‘abd: a bend 


1928.] APPENDIX..—- Madison, on she Lariff 


‘manufactured at home for eight dollars, it is evident.that 
apd a quarter 


from the -difficulty.of.great and sudden. changes of. em loym } 
eapitalists would engage in expensive -establishments of any. sort, 
mencement of a war of uncertain duration, with a certainty 
crushed by the return of-:peace. ne ee 
. The.strictest economy, therefore, suggests,-as exceptions to the gene 
an estimate, in Pl eon, of .war and. peace, periods.and ‘price i 
inferences therefrom of the amount of a tariff’ which might be: afforded. diitin 
peace, in order to avoid the tax resulting from war}. and it will occur at one 
that, the inferences will be strengthened by. adding, 10 the ‘supposition of war 
wholly foreign, that of wars in which our own country might-be.a party...” 
-3.. It ig an opinion in which all inust agree, that no nation ought to be unne- 
cessarily dependent on others for the munitions of public‘ defence, he 
materials essential to a naval force, where the nation has a niaritime 
-a foreign commerce, to protect. To this class of exceptions to the the 
be added the instruments of agriculture; and of the mechanic arts which 


‘the other primary wants.of the community. The time has been, when y 3 | 


‘these were derived from a foreign source, and some-of them might relapse ‘into 


that dependence, were the encouragement of the fabrication -of then at homie : 


withdrawn. But, as all foreign sources must be. liable to interruptions too -in- 
convenient to be hazarded, a provident: policy would. favor an internal. and 
‘independent. source, as a reasonable exception to the general rule of consulting 
-cheapness alone. ce : oe 
_ 4 There are cases where.a nati 


di 
im g 

: bene tariff, it, migh 
it would-be: far s 


‘to-have: been ¢ 
maturity... 


ts 8 
T: ap antici 


“nation in‘the : ort 
est’ branch +-.owed «both 


4 Z 
vad “? 


i 
nt | 
i 


8 


! exiles from the Netherlands}: and that her silk. manufactures — now. a. flourish- 
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ing and favorite branch — were not Jess indebted to-emigrgnts flying. from 
persecuting edicts of France. — Anderson's History of Commerete ooo. 206 
It-appears, indeed, from:the general history. of. manufacturing industry, that 
the prompt and: successful-introduction of it into new: situatious has -been the 
result Of emigration from countries in which manufactures: bad gradually grown 
up'to.a prosperous state; as into Italy on the fall of the Greek empire; from Italy 
into'Spain and Flanders, on the loss of liberty in Florence and other cities; and 
from Flanders and France into England, as above noticed. — Franklin's Canada 
Pamphlet: : “ehggine ek 
In the selection of cases here made as exceptions to the “let alone” theory, 
none have been. included. which were deemed controvertible. And if Ihave 
viewed them, or a-part of them only, in their true light, they show, what was to 


; the 


| beshown, thatthe power granted to Congress to encourage domestic products, 
. by regulations of foreign trade, was properly granted, inasmuch as the power 


: isin’ effect, confined to that body, and may, when exercised with a sound legis- 
‘ lative discretion, provide the better for the safety and prosperity of the nation. 
j ny , With great esteem and regard, 


| Jos. C. Caneut, Esq, JAMES MADISON. 


ie ees BANKS. a 
‘LETTER FROM J. MADISON TO CHAS. J. INGERSOLL, 
, OF THE PENNSYLVANIA LEGISLATURE, Pa ; ight 


ON THE SUBJECT OF “BILLS OF CREDIT;”. 


Dated Mowrreruien, February 22, 1831. — 


“Dear Str: Lhave received your letter of January 21, asking ~ 

“1. Is there any state power to make banks 2? : 

‘2. Is the federal power, as has been exercised, or as proposed to be exercised, by 
President Jackson, preferable 2 m 

“The: evil which produced the prohibitory clause in the Constitution of the 
United States, was‘ the practice of the states in making bills of credit,-and,in 
some instances, ‘appraised property, a “legal tender.” ‘If the notes -of :state 
banks, therefore, whether-chartered or unchartered, be made:a legal tender, they 
are. prohibited; if not made a legal tender, they do.not fall within the-prohib- 
itory clause. The number of the: Federalist referred to was. written with:that 
view. ofthe subject; and this, with. probably other. contemporary expositions, 
and -the-uninterrupted- practice of the states in creating ‘and «permitting banks, 
‘without: making their notes a legal tender, would seem to be«a‘bar to the ques- 
tion, if it-were not inexpedient now to-agitate i. 9 8 ee Pe ae 

“A virtual’ and incidental enforcement of the depreciated notes of the state 
banks, by their crowding out a sound medium, though a great evil, was not fore= 
séens atid, if it'‘had been apprehended, it is questionable whether the Cojistitu- 
tio of the United States, (which.had many obstacles to encounter,) would ‘have 
vehtured ‘to. guard against it, by an additional. provision. A virtual,-and, itis 
hoped; an adequate remedy, may hereafter. be found in the refusal.-of state 
‘paper, when-debased,-in any of: the federal transactions, and the-coutrol of the 
federal ‘bank ;this:being itself controlled from-suspending its specie payments 
by the public authority. pe ie ; pee ge pase 
-« On the other question, I readily decide against the project recommended: by 
the President. “Reasons, more than sufficient, appear to have been presented to. 
the public in the reviews, and ‘other comments, which it has called forth. “How 
far achint for: it may have-been.taken from Mr. Jefferson, 1 know. not. The 
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kindred’ ideas of the latter may. he seen-in‘ his Memoj 0 
207, 526; *:and his view of-the state’ banks, vol. iv. pp.. 199, oon 

“Phere are sundry statutes in. Virginia, prohibiting 4 eixet 
payable: to peereS whether. issued by telecon, ‘or-unchartere 


_ IDEAS OF MR, JEFFERSON ON. BANKS 
: : "REFERRED Te BY MR. “MADISON ve THE PRECEDING LETTER, | 


[exrracr. he 


“The bill for establishing a national bank, i in 171, anders eng “othe 
things, vs 

L ings — form the subscribers i into a corporation. 

2. To enable them, in their corporate capacities, to: Teceive 
and, so far, is against the laws of mortmain. 

3..'To make alien subscribers capable of holding lands; al 
the laws of alienage. Saas 

4. Totransmit these lands, on ‘the death of a proprietor, to. a ce x 
successors; and, so far, changes the course of descents. . ey : 

5. To put the lands out of the reach of forfeiture, or escheat; and, 86 | ap is 
against the laws of forfeiture and eschéat.: : . 

6. ‘To transinit personal chatiels to successors, ina certain line ; and, s0: ‘fats 
is against the laws of distribution, 

‘7 To give them the sole and exclusive right of hanking, under the national 
authority ; and, so far, is against the laws of monopoly. 

8 To cornmunicate to them a power to make laws, paramount to ‘the Jaws 
of the states; for so they must be:vonstrued, to protect the institution fi 
control of the state le islatures; and so, probably, they will be coné 

I. consider the foundation of: the Constitution as laid on this groun 
powers not delegated to the. United States, by the Cliestitutions nor prohibited, a to 
the states, are reserved to the stutes, or to the people, (12th ainend.) To tal 
gle. step, beyond the boundaries thus specially drawn around the po 
Congress, is to take possession of a boundless field of. power, no. longer. suscep. 

tible of any definition. 

. The incorporation of a bank, ‘and the powers assumed by tliis bill, havé not; 
in. my Splut pisos seleed. to the. Mane’ States: by the Constitution. 


it: Extract from ‘President ‘Jackson's Msinage’ - ‘December. % 1830. 
us: to inquire, whether it be not possible. to secure the advantagi & afforded 
nt-bank,- through the agency of. 4 bank-.of the: United: States, 
in., ite. principles - and structire, as. to obviate . constitutional : 
It is thought practicable. to organize auch-a, bank,, with the.» 

asa branch of the treasury department, based on, the. public aid © 
without power to make. loans or purchase propert which shall remi the. ‘fun 
yovernment, and the expénses of which may be-p thought b 
its officers to sell bills. of exchange’ to’ private” in uals, ‘at.a. 
Not being. corporate body, having no'stockholders, debtors, or property; 
officers, it: would ‘not be obnoxious to the can. ébjections- which, 
against the -presenit-bank ; and having’ Ao-meati. operate onthe hopes, fe 
terests, of large masses of ‘the: commutiity; ‘would: ‘be shorn of” the inf 
makes: that bank formidable... The. states. would: be strengthened: -by-hay: 
hands the means:of furnishing the local paper “eurrency. through -their.o 
while the Bank. of: the. United States, though issuing no paper, would che 
by taking their potes i in. cement and for exchang: 
they continue to é redéented, wi h spe cie.”” : 
tit 


_t. Thou ae the Co: 
giess itself t¢ { 
‘Corhinranici itmilar ght to other So eb bodies. 


VOL. IV. 


610. APPENDIX. — Jefferson on Banks. 


1. They are not among the powers specially enumerated. For these are, — 

1. A power to lay taxes for the purpose of paying the debts of the United 
‘States. But no debt is paid by this bill, nor any tax laid. Were it a bill to 
raise money, its organization in the Senate would condemn it by the Consti- 
tution. 

2. To “borrow money.” But this bill neither borrows money nor insures 
the borrowing of it. The proprietors of the bank will be just as free as any 
other money-holders (o lend, or not to Jend, their money to the public. The 
operation proposed in the bill, first to lend them two millions, and then borrow 
them back again, cannot change the nature of the latter act, which will still be 
a payment, and not a loan, eall it by what name you please. 

3. “'To regulate commerce with foreign nations, and among the states, and 
with the Indian tribes.” To erect a bank, and to regulate commerce, are very 
different acts. He who erects a bank creates a subject of commerce in its bills; 
so does he who makes a bushel of wheat, or digs a dollar out of the mines: yet 
neither of these persons regulates commerce thereby. To make a thing which 
may be bought and sold, is not to prescribe regulations for buying and selling. 
Besides, if this were an exercise of the power of regulating commerce, it would 
be void, as extending as much to the internal commerce of every state, as to its 
external. For the power given to Congress by the Constitution does not ex- 
tend to the internal regulation of the commerce ofa state, (that is to say, of the 
commerce between citizen and citizen,) which remains exclusively with its own 
legislature ; but to its external commerce only, that is to say, its commerce with 
another state, or with foreign nations, or with the Indian tribes. Accordingly, 
the bill does not propose the measure as a “regulation of trade,” but us “ pro- 
ductive of considerable advantage to trade.” 

Still less are these powers covered by any other of’ the special enumerations. 

IL Nor are they within either of the general phrases, which are the two follow- 
me: — 

1. “'To lay taxes to provide for the general welfare of the United States ;” 
that is to say, “to lay taxes for the purpose of providing for the general welfare ;” 
for the laying of taxes is the power, and the general welfare the purpose for 
which the power is to be exercised. Congress are not to lay taxes ad libitum, 
for any purpose they please; but only to pay the debts, or provide for the welfare, of 
the Unton. “In like manner, they are not lo do any thing they please, to provide 
for the general welfare, but only to lay taxes for that purpose. ‘T’o consider the 
latter phrase, not as describing the purpose of the first, but as giving a distinet 
and independent power to do any act they please which might be for the good 
of the Union, would render all the preceding and subsequent enumerations of 
power completely useless, It would reduce the whole instrument to a single 
phrase — that of instituting a Congress with power to do whatever would be for 
the good of the United States; and, as they would be the sole judges of the 
good or evil, it would be also a power to do whatever evil they pleased. It is 
an cstablished rule of construction, where a phrase will bear either of two mean- 
ings, to give it that which will allow some meaning to the other parts of the 
jnstrument, and not that which will render all the others useless. Certainly no 
such universal power was meant to be given them. It was intended to lace 
them up straitly within the enumerated powers, and these withont which, as 
means, these powers could not be earricd into effect, It is known that the very 
power now proposed as a means, was rejected as an end by the Convention which 
Jsormed the Constitution. A proposition was made to them, to authorize Con- 
gress to open canals, and an amendatory one to empower them to incorporate. 
But the whole was rejected; and one of the reasons of objection urged in debate 
was, that they then would have a power to erect a bank, which would render 
great cities, where there were prejudices and jealousies on that subject, adverse 
to the reception of the Constitution. 

2, The second general phrase is, “to make all laws necessary and proper for 
carrying into execution the enumerated powers.” But they can all be carried 
{nto execution without.a bank. A bank, therefore, is not necessary, and conse- 
quently not authorized by this phrase. St : ; 

It has been much urged that a bank will give great facility or convenience 


v 
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the collection of taxes. Suppose this ‘were-true; yet’ the Constitution: 
only the.means which. are -“necessary,” ‘not those “which ‘are-m 
nient,” for effecting the enumerated powers: . Hf shih a. latituile'‘o 
be allowed.to this phrase as to give any: non-enuniérated : power. 
every one; for there is no one which ingenuity may not torture into. « eos 
ence, in some way or other, to some one of So long a list of enumerated: powers 
would swallow up all the delegated powers, and reduce the whole to one phiuse; 
as-before observed. Therefore-it was that the Constitution ‘réstrained them to 
the necessary meané ; ‘that.is to say, to those means without:whicli the arant-of 
the power would be nugatory. rae. oe ag YE AE ee Ge? 
Perhaps bank biils' may: bea miore ‘convenient vehicle than treastry ‘orders. 
But a little difference in.the degree of convenience cannot constitute the. neces- 
sity which the Constitution makes the ground for assuming any non-enumerated 
power.: oo Bek OT Bee al ct Boe ete tae ee ea at A 
anes it he thought that the Constitution intended that, for a shade or two.-of 
convenience, more or less, Congress should be-authorized:to break do 
ancient and fundamental laws of the several states, suchas. those agaii 
main, the laws of alienage, the rules of descent, the acts of ‘distributiogi 
_of escheat and forfeiture, and the laws of monopoly ?” 0 
Nothing but a necessity invincible: by any other. means, a! 
‘prostration of Jaws, which. constitute: the /pillars of our ‘whole’ syste 
t 


Oo 
t 
J 


every thing which is urged for and agaitst this bill, is tolerably ‘ch 
uiiauthorized by the-Constitution, if the pro and the con: hang’ so-¢ 
ance his judgment, a just respect for the wisdom of the legial: 
naturally d ide the balatice in favor of their. opinion. *- “ehiedl 
where they. are clearly misled. by error, ambition, or interest, that the °C 
tion has placed a checkin. the negative of the President. February 15, 
oo Le ata case a ' “THOMAS JEFFERSO: 


Convention” 


whole of the anti-bank 3 erenpoit 
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was every other special power, except that of giving copyrights to authors, and 
patents to inventors; the general power of incorporating being whitded down 
to this shred. Wilson agreed to the fact. — Jefferson's / rs. : 


LETTER OF MR. MADISON TO MR. STEVENSON, - 


Daten 271TH NovemBer, 1830, 


EXAMINING THE ORIGIN AND PROGRESS OF THE CLAUSE OF THE CON. 
STITUTION “TO PAY THE DEBTS, AND PROVIDE FOR THE COMMON 


DEFENCE, &c.” 
{exTRactT.] 


A special provision, says Mr. Madison, could not have been necessary for the 
debts of the new Congress; for a power to provide money, and a power to per- 
form certain acts, of which money is the ordinary and appropriate means, must, 
of course, carry with them a power to pay the expense of performing the acts. 
Nor was any special provision for debts proposed till the case of the revolu- 
tionary debts was brought into view; and it is a fair presumption, from the 
course of the varied propositions which have been noticed, that but for the old 
debts, and their association with the terms “common defence and general wel- 
fare,” the clause would have remained, as reported in the first draft of a consti- 
tution, expressing, generally, “a power in Congress to lay and collect taxes, 
duties, imposts, and excises,” without any addition of the phrase “to provide 
for the common defence and general welfare.” | With this addition, indeed, 1 
language of the clause being in conformity with that of the clause in the 
cles of Confederation, it would be qualified, as in those Articles, by thes 
cation of powers subjoined to it. But there is sufficient reason to suppose that 
the terms in question would not have been introduced, but for the introduction 
of the old debts, with which they happened to stand in a familiar, thougli 
inoperative, relation. Thus introduced, however, they pass, undisturbed, 

. through the subsequent stages of the Constitution. : 

If it be asked why the terms “common defence and general welfare,” if not 
meant to convey the comprehensive power which, taken literally, they express, 
were not qualified and explained by some reference to the particular power 
subjoined, the answer is at hand — that, although it might easily have. been 
done, and experience shows it might be well if it had been done, yet the omis- 
sion is accounted for by an inattention to the phraseology, occasioned, doubtless, 
by the identity with the harmless character attached to it in the instrument from 
which it was borrowed. jegils ake 

But may it not be asked, with infinitely more propriety, and without the 
possibility of a satisfactory answer, why, if the terms were meant to embrace, 
not only all the powers. particularly expressed, but the indefinite power which 
has been claimed under them, the intention was not so declared; why, on that 
supposition, so much critical labor was employed in enumerating the particular 
powers, and in defining and limiting their extent? 

The variations and vicissitudes in the modification of the clause in which. the 
terms “common defence and general welfare” appear, are remarkable, and-to 
be no otherwise explained than by differences of opinion concerning the neces- 
sity or the form of a. constitutional provision for the debts of the revelution: 
some of the members apprehending improper claims for losses, by depreciated 
bills of credit; others, an evasion of proper claims, if not positively brought 
within the authorized functions of the new government; and others, again, 
considering the past debts of the United States as sufficiently secured by the 
principle that no change in the government could change the obligations.of 
the nation. Besides. the indications in the Journal, the history of the period 
sanctions this explanation. : : 
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But jt is tobe emphatically. remarked, ‘that, -in. the 
propositions, and amendments, there.is nota single. one 
terms “ common defence and general welfare,?. unless 
the proposition containing them, made-on August 25th 
by all the states except-one. ee eee ce 
: ‘The obvious conclusion to. which we are :b Kought is, that th 
frorn the Articles of Confederation, ‘regarded in. the new, 
instrument, merely as general terms, explained and limited ‘by. the 
specifications, and therefore:requiring’no critical attention or:studied 

If the practice of the. revolutionary Congress be pleaded ini opposition to 
view of the cuse, the plea is: met: by the notoriety,.that,.on. several accounts, the - 
ractice of that body is not the expositor of the “Articles of Confederation.”, 
These Articles were not in. force ull they were finally ratified by Marylan 
1781. Prior to that event, the power of Congress was measured by the exigen- 
cies of the war, and derived its sanction: from the acquiescence of the statea.:. 
After that event, habit, aud a continued expediency, amounting often toa real or. 
apparent necessity, prolonged the exercise ofan. undefined authority, which : 
the more- readily overlooked, as the. tnembers of the body held: di 
pleasure ; ag its acts, particularly after the failure-of the bills of.credi 
for their efficacy, on the will of the state; and-as its general gnpotenc 
manifest. Examples of departure from the prescribed rule ate too we 
to require proof. The case of the old Bank of North America might, be.cited'as. 
a memorable one. . The. incorporating ‘ordinance grew out ‘of. the’: inferred: 


; _ states... . 
Me. W) 


id 


‘and 8 power to pass all laws ‘necessary 
powers into execution — all such provisions and laws auperse 
titi, all local Jaws’ and'conatitutions at variance with them? “4 
with the evidence before'us furnished by the Journal of: the Co tse! 
than that it is’ ‘impossible that such a constitution as the latter’ would lave been 
recommended to the’states by all the members ‘of that body ‘wiios anes were 
subscribed to the instrament ? av 
’ Passing from this view of the sense in which the terms * commbir defence 
and general welfare” were used by the framers of the Constitution, fet-us Took 


for th ‘Which they must have been understood by the conventions, ‘or rather 
by ple; who, through their conventions, accepted and ratified it “And 
here the evidence ia, if possible, still more irresistible, that the terms egaid not 


have bee regarded as giving a scope to federal legistation infinitely more vbjec- 
tiofiable than any of the specified powers which. uced - suth strenneus 
Opposition, and calls for amendments whieh might b ‘safeguards agai 't 
dangers apprehended from them. - ae 
- Without recurrigg to the published debates of ‘hie conventions, whi 
fay-as they can be relied on for avcuracy, would, it is believed, not impair the 
evidence furnished by their recorded proceedings, it will suffice to ‘ 
the list of amendments proposed by such of the conventions as considered the 
powers granted to the government too extetisive, or uot safely defined. 
“Besides the restrictive and explaoatory amendments to the text of the Const: 
tition; it may be observed, that a long list was premised under the name and in 
‘the naturé-of « Declarations of Rights ;” all of them indicating a jealousy ofthe 
federal powers; arid an: anxiety to- multiply securities against a construetive:eri- 
largement of them. But the appeal is more particularly: made to the naraber and 
nature of the amendments’ proposed to be made: Specific and: 
the constitutional text. 3 
No less than seven states, it appears, concurred in adding to their rati fications 
a series of amendments, which they deemed requisite. Of these amendments, 
nine were proposed hy the Convention of Massachusetts, five by that of South 
Carolina, twelve by that of New Hampshire, twenty by that of Virginia, thirty- 
ree. by that of New York, twenty-six by that of North ecole, 6 aad ‘twepsy. 
that.of Bhode Island. . P 
are .a majority of the states proposing amendments, in o 
a single state, all of them iritended to eircuniecribe 
ny them to ‘the general government, by explanations, restricti 
prohibitions, without including a single proposition from a: stogle’ state 
to the tertus “common defence and general. welfare ;”, which, 3f 
convey the asserted power, could not have failed to- be. the. por 
sly aimed at, because evidently. more alarming: i 
powers objected to put together. And that the terms : 
“gether ubnoticed by the many eyes which saw danger in. 
. émployed in: some of the most minuté and limited! of 4 
must be regarded. as a demonstration that it. w: 
terms ‘were harmless, because explained and lin 
Confederation,” by the enumerated powers which fo 
e"demonstration that these terms were not anderatood | in any. s¢ 


. were the terms % common defence. and pelsotdeg welfare ” up brite 
ist of amendmeiits: ‘brought forward in ‘the outset, but the. Journals 
show’ that, iu the progress of the discussions, not a single propositi 
dn eitheé branch ‘of the législateie, which referred to the: -phresé: ad! adn 
‘gonsiuttive enlargement of the cree powers, and requiring an: 


i 
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id 


such. an occasion, ane 


guarding against it. Such-a:forbearance and. silence on: 
among so.many. members who belonged to the part'yf 

for explanatory and restrictive amendmenw, and who-had 

advocates for them, caanot be accounted for-withow 


“gommon defence and. genéral wel ere: not, 
eeptible: of any such construction as:-has-since been‘ applic 

t.may be thought, perhaps,. i pry ioe to: advert 
5, 1787, to Samuel Adams, and another, of October 16; 


govertior. of Virginia, . from R. 4. Lee, in both of whicl: tis: ‘s6en: that 
had attracted his notice, and were apprehended by him “to subm' 
every object of human.legislation.” But it is. particularly. worthy-of remark that, 
although a member of” the Senate of the United States, when amendinents:-to 
the Constitution were before that house, and sundry additions and - alter: 
were there made to the Jist-sent from the other, no-notice was takeit’ of’ 
terms as. pregnant with danger. It must be: inferred: that the opinion. fo 
by. the. bags apie member, at the first view of the Constit d 
had been fully discussed and elucidated, had: been chanig 

that the terms ? id not fairly admit the construction . he te 
bes and therefore needed no. explanatory: Precaution against, 


‘Note. Against the opinion: ‘of Mr. Madison, ‘there are. the: -opini 
“@iiinence; and amon; x hie my be enumerated Presidents Wash 
‘and ‘Montoe, and: Mr. amilton. « ; ; 


"MADISON'S LEYTER: 


_ . ON THE 


- CONSTITUTIONALITY or THE BANK 


or ;HE NITED:8" 


“Deak Sin: J have ré eived: -your r friendly letter ofthe Toth ng 
Hines which answered your-former one, of the 21st of January last, wer 

in haste and in bad health; but they expressed, though without the: attentio 
some. réspects due to. the. occasion, a dissent.from the views of the Presi 
fo.a Bank of the United States, and a substitute for it; to which I cannot bu 
adhere. The objections to thé latter. have uppeared to me to prepotiderat 
‘Greatly over the’ ddvai tages ex, secied from: it, and the cotistitutiona 

Tor raise 1 cll anit : yy th ide: vhie 


33 


en should be corato 2 or : ‘that thx 
t é certain «a id ‘known 5: which'¥ 


Pr 
mount to his individual ‘$nterpretation. 6 
t naut tneognitum, 2, Because an expositi 
c repeatedly confirmed ‘bythe coustituted ‘auth . 
ik fice, the sanction of those who, having made the law f 
lative organ, appear, under ash cireuustanices, to have deter ine 
through their judiciary orga : 
“Can it be of Jess: cousequene that the meaning of a Constitution ‘sg 
fixed ‘and known, than that the meaning of a Jaw ‘should be 80 ?° ; 
a law be fixed ‘in ité ‘meaning and operation, unless the Constitution 4 
the contrary; ‘ifa particular legislature, differing, in the construction 0 
‘front aseries of preceding construetions, proceed to act on thai 
y not only. introduce uncertainty aud instabitify in the Constitution, bere 
faws themselves; inasinuch as all laws preceding the ‘new construction, 
gndiivconsistent with it, are:not only annulled ‘for the’ future,” bat virtua ay” pro- 
‘hotmeed wullities from the beginning. 
But it is said that the legislator, having “sworn to: support the Caristiyntion, 
must support it in his own Construction of i it, however different from i 
' ou it by his predecessors, or whatever be the consequences of the | oe 
Abid is not the'judge under the same oath to stippert the law 
been supposed that he was required; or at liberty, fo ‘disregard aly pr 
‘however solemnly repeated and regularly observed, and, by giving ¢ effect to bis 
own abstract and individual. opinions, to disturb the established course of ‘prac- 
tice in the business of the community? Has the wisest aud most conscientious 
judge-ever ‘scrupled to. ag in’ decisions. in which be has been overruléd 
“by thé matured'opinions of the majority’ of ‘his colleagues, and suleeae ony © . 
conform himself thereto, as to yuthoritative expositions of the law? A 
not reasonable that the same view of the official oath should:be taken by n ape 
lator, acting under the Constitution, which is his guide, as is taken by a judge, 
acting under the law, which is his? 
There is, in fact, and in common understanding, a necessity of regarding a 
course of practice, as above characterized, in the light of a legal rule of inter- 
“-preting a law; and there is alike necessity of considering it a constitutional 
rule of ‘interpreting a constitution, oa 
vay be extraordinary and peculiar circurnstances controlling the 
rosy ‘beadmitted; but with such exceptions, the ru. kt 


to idhere-io, aid act officially upon, his. solitary’ ‘opin 3 
i ‘of the law or Constitution, in opposition to'a construction: red 
‘practice™ during a reasonable period of time; more especial where b 

existed of a change of construction by the public or its agents. 
able peted of time, marked with the usual’ sanctions, wopk 
‘4 ‘sprerogative, there could be no limitation ‘ 
eer ‘of efror mast increase | with, yee ine 


Lien, be left to ‘the ‘Recisiéix 0 of every, it t and candid Be 


ue. ‘and. safe cong 


‘whi hi, on the whole, i is most to he relied on’ for the 
dies through a goats: of years, an ander the varied ascendenoy 

pein “hot that’ which depeads upon the: opinions. of every new legisla 
eated as it niay be by the spirit of party, eagerin the pursuit of son 
‘object, or led away by the eloquence and address of popular statesmet 
sélyes, perhaps, ‘under the influence of the same misleading. causes. , 
_ It was in confo: nity with fie view here taken of the réspect due’ 
and reiterated: that the Bank of the United States, though 
6 iginal ‘question Hie + itutional, received the execu 

in the year 1817." ‘The ace ablishing a bank had.u 
‘diseUindiows 'in-its passage ‘eee he several branches of ‘the: 
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had been cared into execution through a period of tywenty.years, .with-annual 
legislative recognition, —in. one. instance, indeed, with.a,-po 
of it iuto a new. state, — and with the entire acquiesce 
ities, as well.as of the nation at large; 10-alk of :whic! 

ing prospect of any change in the public opinion adv 

of such an institution, A. veto from the:executive, -unde 
with an admission of the-expediency,.-and.-almost:.nevessity; of th 
would -have been a. defiance: of all ‘the’ obligations. derived. trom 

precedents amounting to the requisite evidence of tie national judg: 
jntentions. BL) pabince 62 ane Bee tg 78! 


_]t-has been contended that the authority. of precedents was, in: th 
validated by the consideration, that they proved only a-respect.for gh 
duration of the bank, with a toleration of: it. until the. law should expir: 
the:casting vote given in: the Senate by the ‘Vice-President, .in. the: y is 
against a bill for establishing a national bank, the vote ‘being expressly- given. 
on.the ground of unconstitutionality. . But if the law. itself:was unconstitutional; 
the stipulation was void, and. could not: be constitutionally-fulfilied-or tolerated, 
And as to the negative. of the Senate: by the:casting vote.of:- the: ing. offi 
it is a fact, well understood. at the time, that -it resulted, not 
of opinions in that assembly on the: power of Congress to’: 
but from a junction of those. who-admiufed the power, but disapprove 
with those who denied the power. On.a simple quegtion of consti 
there was a decided majority in favor of it...) 0 0 ee 


. Mr. Inarnsoxi. bey ; 


HAMILTON'S ARGUMENT . 


necessary to adve di on Wl 
general, He admits that the .word- prop 
however acquired ;. and yet asserts tha 
the sources of reveniie: ted: ou! 

“the disposal'and regulation of 

But it. would be. more accurate 


618 APPENDIX. — Hamilton on Banks. [1791. 


endeavors to except them from other personal property, and from the opera- 
tion of the clause in question. The inoneys being in the coffers of governinent, 
what is to binder such a disposition to be made of then) a8 is contemplated: in 
the bill; or what an incorporation of the parties concerned, under the clause 
which hus been cited ? : 

It is admitted that, with regard to the western territory, they give a power to 
erect a corporation ; that is, to constitute a government. And by whut rule 
of construction can it be maintained that the same words, ia constitution of 
government, will not bave the same eflect when applied to one species of 
property as to another, as far as the subject is capable of it? or that a Jegisla- 
tive power to make all needful rules and regulations, or to pass all Jaws veces- 
sary and proper conceruing the public property, whieh is admitted to authorize 
au incorporation, iti one case, will net authorize it in another; will justify the 
institution of a government over the western territory, aud will not justify the 
incorporation of a bask for the more useful management of the money of the 
nation? If it will do the last as well as the first, then, under this provision 
alone, the bill is constitutional, because it contemplates that the United States 
shall be joint proprietors of the stock of the bank. There is an observation 
of the secretary of state to this effect, which may require notice in this place. 
—~ Congress, says be, are not to Jay taxes ad libitum, for any purpose they pleuse, 
but only to pay the debts, or provide for the welfare, of the Union. Certainly 
no inference can be drawn from this against the power of applying their money 
for the institution of a*bank. It is true that they cannot, without breach of 
trust, lay taxes for any otler purpose than the general welfare; but so neither 
can any other government. he welfare of the community is the only legiti- 
mate end for which money can be raised on the community. Congress can be 
considered as only under one restriction, which does not apply to other govern- 
ments. They cannot rightfully apply the money they raise to any purpose 
merely or purely local. But, with this exception, they have as large a discre- 
tion, in relation to the application of money, as any legislature whatever. 

The constitutional test of a right application must always be, whether it be 
fora purpose of gencral or local nature. If the former, there can be no want 
of constitutional power. The quality of the object, as how far it will really 
promote, or not, the welfare of the Union, must be matter of conscientious dis- 
eretion ; and the arguments for or against a measure, in this light, must be 
arguments concerning expediency or inexpediehcy, not constitutional right; 
whatever relates to the general order of the finances, to the general interests of 
trade, &c., being general objects, are constitutional ones, for the application of 
money. .A bank, then, whose bills are to circulate in all the revenues of the 
country, is evidently a general object ; and, for that very reason, a constitutional 
one, as far as regards the appropriation of money toit. Whether it will really be 
a beneficial one, or not, is worthy of careful examination, but is no more.a con- 
stitutional point, in the particular referred to, than the question, whether the 
western lands shall be sold for twenty or thirty cents per acre. .A hope js en- 
tertained that, by this tinie, it has been made to appear to the satisfaction of 
the President, that the bank has a natural relation to the. power of collecting 
taxes ; to that of regulating trade ; to that of providing for the common defence ; 
and that, as the bill under consideration contemplates the government in the 
light of a joint proprietor of the stock of the bank, it brings the case within 
the provision of the clause of the Constitution which immediately respects the 
property of the United States. Under a conviction that such a relation subsists, 
the secretary of the treasury, with all deference, conceives that it will result as 
a hecessary Consequence from the position, that all the specified powers of 
government are sovereign, as to the proper objects; that the incorporation of 
a bank is a constitutional measure; and that the objections, taken to the bill in 
this respect, are ill founded. 

But, from an earnest desire to give the utmost possible satisfaction to the 
mind of the President, on so delicate and important a subject, the secretary of 
the treasury will ask his indulgence, while he gives some additional illustrations 
of cases in which a power of erecting corporations may he exercised, under 
some of those heads of the specified powers of the government which are 


sell or mortgage the preduct.of: them for-certain definite sums; lea’ 
lection to the parties to whom they: are mortgaged: or sold. : T 
examples of this .in the United. States. Suppose that there wasiany-pi 


‘and ‘there were a ‘number:of persons willing to 60g with: the. g 
“ 


the-funds vested:i 


induce the secretary to think.it expedient. 3. Suppose: a-new'and 
branch: of’ trade should present itself: with. some ‘foreign. ‘counter 
was: manifest that to undertake it with advantage required.a union.of:.the:eapi- 
.tals of: a number of individuals, and ‘that those individuals would not. -be-dis- 
‘posed to embark without -an incorporation, as weil to obviate the consequences 
of: a private partnership, which makes every individual liable .ir his, whole 
estate for the debts of the company to their utmost.extent, as for the moré con- 
‘venient management of the business ; what reason can there be-to doubt that 
the national ge verument would have a constitutional right to institute and in- 
vorporate such: a company?: None. They possess a general authority to reg- 
ulate trade with. foreign countries, This is a mean which -has been. practised 
to that end: by all the principal commercial nations, who have trading.compa- 
nies to this day, :which have subsisted for:centuries, . Why: may not~ 
States constitutionally employ the. means.-usual”in other court 
‘the ends intrusted-to them? A-power ‘to make all: neediul-.rnles-and a 
tions ‘concerning territory -has' been -construed‘to mean a power fo.-etect.a 
‘government. A: power to regulate tradé is'a power to. make all: needful. iv 
_and regulations concerning trade. . Why may it uot, then, include that of. 
ing a’trading compatiy, as Well-as-in other-cases to erect a government? .: 
-- It is‘remarkable that:the state conventions, who have proposed ‘amendments 
in-yelation: to this -point; -have; most, if riot all of them, expressed themselves 
“nearly thus: Congréss’ shall ‘not. grant -monopolies, nor erect any comparty. with 
-exclusive- advantages of conimerce! ‘Thus at the same. time expreéssi oir 
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so usual and so important an instrument for the administration of -its-finances 
as. that ofa bank, is to suppose, what dees not coincide with the general tenor 
and complexion of the Constitution, and what is not. agreeable 10.the impress. 
sions that any mere spectator would entertain concerning it... Litdle less than:a. 
prohibitory clause can destroy the strong presumptions which result from the. 
general aspect of the government. Nothing but-demonstrarion should exclude 
the idea that the power exists. The fact that all the principal comnvercial na- 
tions have made use of trading corporations or companies, for the purpose. of 
external commerce, is a satisfactory proof that the establishment of them is an 
incident to the regulation of commerce. This other fact, that banks are a usual 
engine in the administration of national finances, and an ordinary and the most 
effectual instrument of loans, and one which, in this country, has been found 
essential, pleads strongly against the supposition that a government, clothed 
with most of the important prerogatives of sovereignty, in relation to its réve- 
nues, its debt, its credit, its defence, its trade, its intercourse with foreign natious, 
1s forbidden to make use of that instrument, as an appendage to its own author- 
ity. It bas heen usual, as an auxiliary test of constitutional authority, ‘to ty 
whether it abridges any preéxisting right of any state, or any individual. Each 
state may still erect as many banks as it pleases: every individual may still, 
carry on the banking business to any extent he pleases, a 
Surely a bank has more reference to the objects intrusted to the national 
government than to those left to the care of the state governments.: The com- 
mon defence is decisive in this comparison. Ge aes 


—— 


A SHORT HISTORY OF THE VETO* 


Upon the proceedings of the American colonial assemblies, there existed a 
double negative or veto — one vested in the royal governor, the other in the king. 
By the royal governors the right was often exercised, and the king frequently sig- 
nified his disallowance of acts which had not only passed the colonial assemblies, 
but even been sanctioned by the governor. This feature was one strongly set 
forth as a prime grievance, in recounting the injuries and usurpations of the 
British monarch, in the Declaration of Independence, and its exercise .was. 
highly repugnant to the interests.of America. Rea en: 
. Dr. Franklin, in the Debates of the Federal Convention, thus shows the influ- 
ence of the veto power under the proprietary government of Penn:—. 


* Historica, Meworanpa or tHe Veto. ~ ~~ 
The veto power originated with the ancient Romatis, and was the first ese: 
common people.of the republic towards the securing of their proper ‘liberties.”. The 
PE hace far eg ig been oppressed by the Patricians, at the instigation of Sicinius,. 
200, years’ after the asa Soar the city, made secession to 2 mountain’ three “miles 
distant from Rome, (ever after termed Jons Sacer,) and would not return to the city 
until they had received from the Patricians compliance with their demand, and the. 
solemn assurance, ihat the common people should eleet magistrates, whose persons 
should-be sacred and inviolable, to whom they could commit the protection of their - 
rights.. ‘These magistrates were called tribunes ; a name given by Romulus to. the . 
three military officers in chief, selected from. the three tribes into which ke had 
divided the city. The civic tribunes were originally chosen from the Plebeians, and 
no Patrician could hold the office, unless he fad been first adopted into a Piebeian 
family. Their power was at first limited, but at the same time extraordinary. It was 
preventive, rather than enforcing ; it was to interpose and protect the people from the 
oppressions and tyranny of their superiors ; to assist them in redressing their wronga, 
and in maintaining. their liberties ; and consisted in the utterance of but one word, 
and that one, “ Vero,” (I forbid.) _ These officers could prevent the discussion of any 
question, the passage of any law, the execution of any sentence, the levying of any 
taxes, the enlisting of any troops, and. almost arrest.the entire machinery of govérn- . 


mn taxa 
was to 


experience of the past, without borrowing any of. its defects, sh 

such a power, the operation of which had’ proved-so baneful, and whic 
already.been so strongly reprobated. But euch was the fact, . The war-of. the 
réyolution over, the Articles of Confederation alone bound the states together s 
and the reaction which took ‘place in. several ‘placés urgently demanded. ‘some 
yew form of compact more adequate for the ‘purposes of’ government,-and. more 
cousonaut with the altered coudition of affaira. Upon the 25¢ 

Federal Convention met in the city of Philadelphia, | Having of 
selyea by the choice of proper-officers, and the adoption of necessa 


ment, by standing up and speaking that: one word, Veto... No. reasons ‘were: required 
of them ;- no-one dared oppose them ; their. Veto was supreme.!.. As originally de- 
signed, it was emphatically the people’s measure, for the people's ‘protection ;. the 
necessary. balance-wheel, to equalize the powers ofthe government, which had hitherto 
béen engrossed by the rich; and.give. the people that interposing check, which the 
alarming tyranny of the Patricians made necessary. It was the first attempt ata 
democratic, é. ¢. a people-ruling institution, and in all its features, save that of unlim- 
‘ited power, showed the:humility of its origin. The tribunes must be not only-of the 
Plebeian order, but they had_.no insignia of office, save a kind beadle, who- went 


but 
led 


demapgogues.. ‘The: frst.:civil 
tribune battling, ‘impradently:. 
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«Resolved, . ‘That. the executive ‘and 2 convenient number. of. 
enght to. compose a eouncil of revision, with authority to: examine 
national legislature. before it:shall ‘operate, and every act of a particn 
fore a bei aga the hall be final: and that the dissent of the 

unless the act of the national amas) be. 
gislature be again pie aces ie f the 


h shall have passed the le 
r he Uni d States for. his revision. If he 
does not ‘approve it, he shall return it, with bis objection: 
in; which house, if two thirds of the members present, notwi 

objections, agree to pass it, shall send it:to the other house,. with the’ 
totus Siesta ae thirds of the menibers: prreent aloo seree to. pase if it, thi 


bane cee 


nh 


last ut closed the “senguinary ‘séries- of intestine: Wars,’ Lereated,. dentin 
ifagically ended, by the ‘very perversion of that power: which. was' at firs 
ve ‘and unity to the Roman nation;: So. brasil bas ite 
: power: f the. Peoria: avhen. abased, has’ alwa: 

‘ ed from the im pl 


yior phe’ exercise of the. oan negative. 

Norway.; but-if three successive sathings or. ee ets oat 
aw without the king’s-assent, thoug h he rl his 

thing, however, sits’ only: every third 

“mot eventually ‘be ratified, has-yet’w ‘probibite 
- law for six years: -It-was thus that nobility was abolished in: 
4 ing ‘had “twice vetoed the law, passed: bythe “storthing, 
fan ‘continuance of the nobility ; but. the’ third diet:con: med the res 
t srmer; and the law became established; notwithstanding. 
: onstituent assembly of- France ‘éon : 
Bret exercise of i it proved ‘hi 
: ike sach'a pre 


Tt’ ‘was equally ‘prépo 

néas of the popular ‘will, whiéh ould. 
ther ‘pu the exervise of: it.’ “The a 
jugh it has never yet been put into 
co! stitution” of: ‘the: cortes, the: ‘king 


h member: of. Fike: diet could, wi his“; 
; passage. of any. reaclation; and efeat the | ‘opera: 
Pol and, 2 panei eet this liberura : veto to the F 

‘' : sdb 


ee ae ae 


Pe AOR oe Fa 


become a'law. ‘And alf bills: sent'to the'Piesident; aiid dot ‘returtied by bintavithitd 
mmnmeni,; j dicis: 


“Mr. Ravdolph’s views wer 
son; for that gentlenidn, in a’ 
urged the same idea of a fegative 
whatsoever, on the legislative’ acts 
heretofore bad.” = +: Hie a ince eaten es 
° "Phe resolutions of Mr. Randolph-became'the basis on which: 


of the Convention commenced, and, as Mr. Madison says; to the developin 


narrations, and modifications of which the plan of government propo 


Convention may be traced.” 
Let us, then, follow out the discussions of this body until. the suggested 
revision by the executive and jndiciary became altered to the single negati 


the judiciary ought to have any thing.to do with # 
clause, ‘and introddced the following amendment :— 

«Phat ‘the ‘national executive ‘shall have aright ‘to negative. ai 
which shall not afterwards be passed by ——— parts‘of each braxich'o 


legislature.” oe “S eee : 

Rufus King, from Massachusetts,:seconded the motion, and the -proposition. 
of Mr. Gerry was taken up. Mr. Wilson, of..Pennsylvania, and. Alexander 
Hamilton, of New York; wished to strike out the ‘latter. clause, so .as to give the 
executive an absolute negative on the laws; but, though supported by these 

ntlemen, it was opposed by Dr. Franklin, Roger’ Sherman, of Connecticut,. 
paaae Butler, of South Carolina,-and Mason, ef Virginia; and was therefore 
negatived. --- : ; 


y. Butler and Dr. Franklin then wished to give 2 suipending instead of a 
negative power; but this was overruled, and the. blank. of Mr. Gerry’s rexzoluition 


was filled-up, sub silentio, with two thirds ; and the questiat taken 
motion, as thus stated, it. réceived the. votes -of eight states, Connie 
Maryland voting. in the negative. ‘On the 6th June, according: to. pre 
notice; Mr. Wilson and Mi, Madison’ moved ‘to ‘reconsider the. vote exclu 
the judiciary from a share in the revision and negative of the’ executive 
the view: of reénforcing the latter with the influence of the former. But though 
Mr. Madison urged thd plan of associating the judges in the revisionary function 
of thé executive, as thereby doubling the advantages and diminishing the dan- 
gers, and‘ as.-enabling’ the. judiciary better, to’ defend itself against legislative 
encroachments, ‘it was -as eloquently opposed by Mr. Gerry, and others, wife 

thought that the executive, while. standing alone,-would: be'more impa ial : 
when he-could be covered by the sanction: and seduced by: the sophistt 
judges; and. ‘it was finally. rejected: «Two days after;at: the .conchision 
animated debate, the subject of giving the national legislature a-negative 

several. state laws, which was fitst suggested to the -conventi 
dolph’s resolutions, aud’ subsequently ‘brought up for. reconside 
Pinckney and-Mr. Madison, was also voted down,— three state 


ever, Mr. Wilson, still entertaining: hia’ original.views, as $6: 
judiciary With the #xecurive: on-the veto: power, moved an: 


Bs; ; 
2-2 hreugh with the report. of th 
lutions which’ had “been ‘agreed to were, on Thursday, 
to. a committee of’ detail, to report on Monday, August 6th; 
stitution... ‘Ehis committee, of. whicti Mr. Rutledge was chairmay 
the day.assigned;:and. the veto power was’conferred. by the 13 
sixth article. ‘ ‘Chis paragraph, as reported by the ‘committee,-cam 
eussion on, Wednesday, 15th August, when Mr. Madison maved an an 
he previously agitated question. of uniting. the judg 
‘with ‘the President in his revision ahd sejeetion of 1a 

is. “ Much dehate followed: Mr. Wilson-and: Mr: Mere 

adison, and: Mr. Pinckney. opposed, The amende 
States Voting ‘for it,and eight-against it.” Having. the 
all. its bearings, the Constitution, amended, altered, and: pe 
17th ‘Septémber, 1787, signed. by’ the ‘Convent 
the’ basis ‘of’ oar government. ‘The veto po 
y d; article 1 » section 7:—~ , 
ith, "shall. ‘have passed’ thé: Hot 
rited to. >. the’ Pr int of ‘the'T 


House’ “OF: Represent tives: ‘this;*f jority; 
extended notice, we give the circumstances of the: case, 

. ferson, then secretary of state: — 
: % April 6th. “The President called on me before bicakfast, and first introduced 
some “other matter, then fell on the Representation Bill, which he had now in his: pos- + 

ion ‘for the:10th day. I had before given him my: opinion, in writing, that-: 

od of apportionment was.contrary to Re Constitution. -He agreed thatat: 

the: common understanding of that instrument, and. to what was 

saan yi of. it ; that et it would: bear the construction, x 


d, and both in’ and out of" 
iegative ae) Saerened: Ww 


ened. to. ihe ‘House 


March. 1, 1797 —“ An Act to-alter and-amend an. 
tain and ‘fix the military, establishment of the Unite 
~8, Returned: to the House.of Representatives, by. 
21, 1811—“ An Act for: incorporating the Protestan; 
town-of Alexandria, in the District.of Columbia.” - - 
4, Returned to the House of: Representatives, by Jam 
28, 1811-- “An Act for the relief-of Richard. Tervin, -W: 
Lewis, Samuel Mims, Joseph Wilson, and the Baptist, 
ing-house, in the Mississippi territory.” - 
5. Returned to the. House of. Re 


scl 
zs Mapisor 
pisco 


6. Bill not approved, nor returned with objections, for. want of time; retaine 
and notice thereof sent to Congress, by James Maprsoi,.November-5, 1812+ 
“An Act supplementary to the acts heretofore passed on the subject of'a: unifor 
rule of naturalization.” 5. . ae: sR Reh ie es 

‘7, Returned to the Senate, by Jauxs.Mapreon, Januaty: 30,. 181 
to incorporate the subscribers tothe Bank of the United States. of. 

8. Returned to the House of Representatives, by James: Many arth, 
1817 — “An Act to set apart and pledge certain funds for interrial improvemerits? 

‘9. Returned to the House of Representatives, by James Monzox, May.4, — 
1822-— “An Act for the preservation-and repair of the Curnberland-read.” :.: * . 

10. Returned to the- House of Representatives, by Anprew Jackson; May 
27, 1830 — “An Act authorizing a subscription of stock in the. Mayaville, ‘Wash= 
ington, Paris, and-Lexington Turnpike Road-Company”” ©) ess 

11. Returned to the Senate, by AnDREw: Jackson, May 31, 1830 —“ An 
ou authorizing. a subscription of stock in the ‘Washington. Turnpike . Road 

ompany. 7 ne Sie Say ney 
- 12 Returned to the Senate, by Anpnew Jacxsoy, July 10, 1882.— An Act. 
to incorporate the subscribers to the Bank of the United States”... “...-.. 

13. Returned to the. Senate, by ANpRew Jackson, December. 
“ An Act providing for the final -settlement ofthe claims’ of states: fe 
on. advances to the United: States, made during the last war.”. >... . 

14, Returned to the.‘ House of Representatives, by Anprew: J: 
December 6, 1882 —“.An Act for the improvement of-certain harbors, 
navigation.of certain rivers” ©. - a ly Sie RAE sa sata 

‘15. Bill not approved, nor returned with abjections, for ‘want oft 
retained, and notice sent to the Senate, by Aypnew Jackson, December, 
1833 —= An Act to appropriate, for a-limited time, the proceeds of the sa 
the-public lands of the United States, and for granting lands to certai 

_16.: Returned to the Senate, by Axprew Jacxson, March 3, 1 
to:authorize the secretary: of the. treasury to.compromise. ie clai 
the commissioners under the treaty with the. king ofthe Two Si 
Qetober.14,1892”.- -- ek 
“17: Bill not. approved, nor. returned. with objection: 
retained, and notice thereof sent to-Congress, by ANDREW. 'J4 
2, 1834 —« An Act to.improve.the navigation of the. Wabash. River.” : 

18. . Returned to the Senate, by Anprew:Jacxson, June. 10, 1836; 
to appoint a day for the annual meeting of-Congress.”. .. : 
. 1 -Returned to the-Senate, by Joux Tyzen, August 16, 1841 
incorporate the subscribers to the Fiscal Rank of the United State 

20.' Returned :to the House of Representatives, by Jonny’ T¥LE: 
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“By George ‘Washington, . 
“* James Madison,.:. . 
« James Monroe, . . . 


& Andrew Jaekeon, - . 
2 pepe ae . te eee 
Total, one highs ies eee 

“Such j is-a plain, history of the veto power. As it respects: the . sever 
the.executives,in.some.have the power, in others not, . Those which. po 
jtive power, such. as is given to the President, are New York, 

ire;. Massachusetts, Pennsylvania, Georgia, Louisiana, Mississ 
pee ‘Maine. © The other states do not: have ‘it at-all, or. the -bill, 
by.the governor, may be repassed by a mere. ae 

Of the ten. ‘Presidents, five have made- “use: of: thew veto, 
‘ot. : ; ; 
N umber ofa acts approved, upwards of 6,000. 


e " suvonvine 
CONSTITUTIONAL PRINCIPLES. 


“h "The individual -states have a constitutional Sc to. pass paturlization 
le ‘8, ‘provided they do not contravene the rule established by the authori yof 
DU ion. Collett v. Collett, 2 Dall. 204, But see. United oteny v.. Villatio 


ny “2d. seétion of the: 8a: article: of the Constitution, giving « ori ginal 
be Suprémie-Court in cases’ ‘affecting consuls; does: not pi 
: uiré ‘from’ vesting a- comenerent jurisdiction’ in’ inferio courts. 
‘Slates v. Ravara, Dail. 297. 

ery’act of the legislature repugnant to: the- Constitation is, wpso: 
Pit is the duty of the court ‘so to. declare it: * Vonhorne's : 


ontrary to the ‘letter and spirit of the: Constitatio 
it, ‘and vest ‘it in ‘another, without’ full ¢o 
. f y-do so, upon full-indeninification,-it cai 
al y. deterniii “upon the amount of the compensation 

“4, ‘The constitution of England: is-at the. mercy 
axliainent™ is ‘tranecendent, and must be: obeyed 


ey erica; the cage'is widely different: ’. Eve : 
donsti tion, ‘reduced ‘to. written exactitude. - A-congtitation- is 6 form of goy- 
ernment delineated’ by. the mighty hand of the people, in ‘which. certain :first 
’ principles of. fandamental:law are established. : ‘Fhe: Constitution i is-certaitand — 
fixed ; it-¢ontains the permanent will of the ‘peoplé, and is:the supreme: 
the land itis paramiouat to the power of the legislature, and can “be: 
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cise of the legislative authority, and. preseribes the-orbit in which. it:must-r 


Whatever may be the case in. other.countries, yet. in. this-there be no. 
fe every act of the legislature repugnant to the Constitution is. absolutely.-yoid. 


6. The right of trial by jury.is'‘a fundamental law, made sacred -by, the Con- 
stitution, and. cannot be. legislated away. . Ibid. 309. . ede it Oe heads os hee 
7. Whether the individual. states have concurrent authority with the United 
States to pass tuturalization laws, quere? - United States v.. Villatto, 2 Dall: 370. 
See ante,No 1. - ae Bat Saab aie ge ie eat so seal te 
' 8. Congress cannot by law assign the judicial department. any- duties -but 
such as are of a judicial character; e.g appointing: the judges.of the Circuit 
Court to receive and determine upon claims of persons to be. placed.on the 
pension list. Hayburn’s Case, 2: Dall. 409. Bea MRGLEE Th, OR i 
. 9 A tax on carriages is nota direct tax, within the meaning of the:Co 
tution ; and the act of Gongress of 5th June, 1794, ch. 219, (2 Bior, 414,) laying 
a tax on carriages, was constitutional and valid. Hylton v.. United States,.3. Dall. 
10. A treaty, under the 6th article, sect. 2, of the Constitution, being the sn- 
preme law of the land, the treaty of peace, in 1783, operates as a_repeal of’ all 
state laws, previously created, incousistent with its provisions. MWare,Adm’r. v. 
Hylton, 3 Dail. 199. : ne ieee ; : nies ona 
1J. The prohibition, in the. Federal Constitution, of ex post facto laws, extends 
to penal statutes only, and does not-extend to cases affecting only the civil rights 
of individuals. Calder et Ux. v. Bull et Uz., 3 Dall. 386. oe 
12, A resolution or law-of the legislature of Connecticut, setting aside a de- 


_ cree of a court, and granting a new trial, to be had before.the.same. court, is 


not void, under the Constitution, as an ex post facto law... Ibid, - =. 


ba ; 
18.: It is a self-evident’ proposition . that. the. several. state legislatures. ‘retain 


all the powers of legislation delegated to them. by the state constitutions, which 


are vot expressly taken -away by the Constitution of the United, States. Per _ 


Cuase, J. - Ibid. mee _ le oe stip teat Gee Ve Sees 
_: 14,. A law that punishes a citizen for an innocent action, or, in other words, 
for. an’ act which, when done, was in violation of no existing law; a law. that 
destroys or impairs. the-lawful private contracts of. citizens ; a law that: makes 
a man judge in his own cause; or.a law that takes property from A, and gives 
it.to B, is contrary tothe great. first principles.of the, social compact,-and:c: 
not. be considered as a rightful exercise of legislative. authority. 
-the nature,.the spirit of our. state. governments-amount,to-a prohibition: 
-acts of legislation, and. the. geveral.:principles of law and. reason forbid: them. 
Per Cuasg,J. Ibid ae 
15,.The words.and intent of.the probibition embrace,,1st, every law that 
‘makes. an action.done before the framing of the law, and. which was inuecent 
‘when, done, criminal; and ‘punishes. such action ; 2d, every law. that. aggravates 
a crime, or makes it greater-than: it was when committed ; 3d, every’ daw. that 
changes the. punishment, and inflicts .a greater punishment than, the Haw’ an- 
nexed. to the crime when.committed ;. 4th, every: law.that alters .the legal roles 


of evidence,-and receives less or different, testimony than the law. required ‘at 


the time. of the commission of the offence, in order. to convict the. er. 


Per CuaseE, J.. Ibid. ; Beets RS gee a Sea aie Snag 
..16. If any.act of Congress, or‘of: the legislature.of..a state, viola! 
stitutional provisions, it is pe lernee void... If, op the other hand, 
lature of :the Union, or. the-legislature of any member. of the. Uj 
a: law within the general-scope:of their constitutional power, 
- pronounce it to’be void; merely: because it is;in their judgment; 
principles ‘of ‘natural justice: Ifthe legislature pursue t 
‘to theni, their actsvare-valid ; if they. as toad the boune 
their acts are invalid. Per Inepeu., J. 


é 
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. 47. An act of a state ‘legislature; banishing ¢ -pérson : and eontibcatin 
property ‘of: certain individuals: therein named: ‘as-traitors,: passed: before the 
nee of . the Federal Cox stitution;: vi 4 

k : 

‘18. "Lhe words of ‘the Constitition, declaring powe 
extend-to all-cases of admiralty and. inaritime jurisdietion,”: anust ‘be -taker:to . 
refer.to the admiralty and. Tar ‘time @ jurisdiction of England. United States ; 
M Gill, 4 Dall. 426, 429.: ° 

_ 19. ‘The : Constitution, : art. 2, sect. . 2,8, with regard to the appointinent 
‘cominissioning of ‘officers. by the President, seems to coutemplute'three dis 
operations — 1. The nomination: this is the sole act of the President, and 
completely voluntary. -2. ‘he appointment: this is also the act of. the Président, 
though it can only be performed by and with the advice and consent 6 Pathe 

Senate. 3..'Ehe cémmission: to grant a commission ‘to a person. ‘appointed, 

might: ‘perhaps: be-deémed a duty cujemed by: the Constitution: Ma %. 

Madis ¥ Craneh, 137, 155. PAs 
we atts of appointing to office, and commissioning t the persén appoint 7 
are distinct acts. Ibid. 156. : 

"-: 21 The Constitution contemplates cases where the law: may direce thy 
‘ident to commission an officer appointed , »by the: courts, or ‘by the -hea 
departments. In such a case, to issue-a gonimission would be: appare i 
duty distinct from the appointment, the spe torumenee of whieh, | Ps 3 
not he legally refused. . Ibid. a 

22.- Where the officer is not zemoeable at the: will f. the execu tives th 

-pointinent: is not revocable, and: cannot: be: atinalted 5% 

‘ rights which cannot be.resumed. Ibid. 162. : 
"he quéstion “whether the: legality of the’ act: of. the hea 

be exami ae Ac i ; ; ways idepent orf 


HU 
“ ieee etion, potiag can be more puts eave p than that their acts até only 
politically examinable. But where a specific duty is assigned: by law, and indi- 
vidual rights depend on the performance of that duty, it seems equally.clear 
that. thé-individual-who considers himself injured has a right’ to resort to ‘the 
laws of his country for a remedy. Ibid. 
:3-24:. Where the -head of a department acts in a case‘in ‘which ‘exeoutive: : die: 
-eretion-is-to be exercised; in which he is the mere organ’of. executive will; ‘any 
‘applieation to a court to:control, in: ‘any respect, his conduct, would ‘be-rejected 
without: -hesitation.” _But where-he is directed: by law-to-do ‘a certain act affect 
ing the.absolute tights of individdals, in the performance of: -whie 
placed usder theparticular direction of the President, and the-performant 
which ‘the President cannot lawfully forbid, and therefore is “nev ri 
40-havé: forbidden,;—as, for example, to record @ commission; o 
Jand, which has received al} the legal solemnities, or to giv 
x in, such: eases, the courts of: the coutitry are no 
: -OF giving judgment that right be’ done to-an: injur 
if the: same services were performed Ae a pees not at.th 
Tid. AL: Da 
25. "Ebe! authorit ty: iven“to the. Supreme Court; b the aer stablishini thie 
judicial ‘courts of the er ited States; to issue writs of mulecni tO Public « off ere, 
is hot’warranted by the Constitution. Ibid.:176.:- : 
'26.- Arract of Congress ‘repugnant.to the Constitu in cannot ‘become th 
of the land.. Jbid::476, 177, 180. ; : 
27, An-act of Congress ‘catinot invest: the: Supreme: Court with an: 
not ‘warranted by the Constitution.” - Ibid. 175, 176.: ‘ i 
= 28, A conteniporary: exposition of the Constitution; ptactised: and. acqr : 
“under for'a period of. years, fixes the construction, ‘and the Court will not shake 
or: ‘eontrol it. « Stuart:v.: ‘Laird, . 1 Granch, 299, : : 
“29. An act of Congress giving to the. United’ States a preference ver 
“Grediitors, i in-all cases;-is- “constitutional -and-vatid. . ‘Umted States Fig 
2 Cranch, 358, 395. ; 


U5. 
32. J 


Owing v. Norwood’s Legsee, 5 Cranch, 344... 00 oe ee 
. 33. This is not a case arising. under the. treaty, and the words of the 
ciary act must be restrained by.those of the Constitution. Ibid... -: . 
34. Whenever a right grows out of, or is protected by,.a treaty, it is ‘sance, 
tioned against all-the laws.and judicial decisions of the states; and whoever, 
may have this right, it is protected. But if the.-person’s:title. is. not affected: by: 
the treaty, if he claims nothing: under the treaty, his title cannot -be protected 
by the treaty. Ibid. 348. a So ae Pee ane 
35. Uf atid be-derived ‘from a: legislative -act, which::the -legislatare: might 
coustitutionally pass, if the act be.clothed with all the requisite onan OF ; 
court sitting as a court of Jaw cannot. sustain a suit by-one- individual: 
another, founded on the. allegation: that-the act. is a nullity in consequence. of. 
the iinpure motives which influenced certain members of the legislature which: 
passed the.act. . Fletcher v. Peck, 6:Cranch,'87, 18k. 0 ea 
36. One legislature, so far as. respects general Jegislation,..is competent to. 
repeal any act which a former legislature was competent to. pass; and-one legis 
lature cannot abridge the powers of a succeeding legislature... .But.if an act:be - 
done under. a law, a succeeding legislature cannot undo it. Ibid. 135. iS 
37...When 2 law is, in.ite nature, a-contract, and absolute rights bave vested - 
under that contract, a-.repeal of the law cannot divest those rights, - Ibid... © » 
.38,. It may well he doubted whether. the nature of society: and government. 
does not prescribe some limits to the legislative power; and. if any be prescribed,: 
where are-they to be found, if the property.of’an individual iy di ly. 
quired, may be seized.witheut.compensatian? «: Ibid. u20.:...., wt ep 
"39 cyto. the, Constitu=, 


. The question whether. a law: be void for. its repugnan tit 
tion, is a question which ought seldom, if ever, to be.decided in the affirinative 
in a doubtful case. ‘The apposition between the Constitution and:the Jaw. should. 
be such that the judge feels a.clear and strong conviction of their incompatibility: 
with each other. .. Zbid.:128,. - .. -- a SR ee as 
_ 40,. Where-an estate hes -passed, under a legislative grant, into the hands. of. 
a:parchaser for a valuable consideration, without notice, :the state is yestra 
either by general..principles which are:common::to our free: institution! fs 
the particular provisions. of: the. Constitution.of. the “United States, from. pass~_ 
ne a. law. whereby the estate so. purchased can -be. impaired: and invalidated: 
Al. The appellate powers of the Supreme’ Court are given by. the:Conatitu 
tion; but-they are limited.and-regulated-by the judiciary act and other 
Congress... Durousseau, v- United States, 6.Cranch, 307,: -.; 


42, .An act.of the Jegislature, declaring : that ‘certain land whic! 


purchased. for the Indians should not thereafter: be subject to: dény'tax; ¢ 


& contract, which:could not -be. rescind>d by eee ee ae 
yepealing ‘act being void under. that: clause. of the € onstitation “ofthe: ni 
States. which: prohibits:a state from-passing any law. impairing the obliga 
contracts, - New Jersey v.. Wilson, 7 Cranch, 164. 202 Ps 
. 43. In expounding the Constitution-of the United States, a- construct 
not lightly to be:admitted which would give: to... deelgration of wii 
this country it doesnot possess elsewhere, and whieh-would fetter: 
entire discretion respecting enemy’s property, which may enable. 
to apply:to the enemy the ‘ule that he applies to us. - Brovon 
8-Grangh,.V10).0 ce ee a Sa PA tte 

44, The power of taking “rules.concerhing .captures: 


uch 


ed” 


tenislature may. enact eta ‘more eon 
plisti the gréat-objects of religion, by giving themi-corporste 
mabagement of their-property, and the regulation of their temp 
spiritual concerns: * Ferret et Al. v. ‘Taylor et Al. 6 Cranch, 43. 
“46, ‘Consistently with the Constitution of Virgi inia, the- legishiear couk 
creéite or continue a'religious establishment which ‘should have exelusive ri 
and prerogatives, ‘or compel “the citizens to worship under.a:stipulated ‘fortnBr- 
di ipline, of to: pay:taxes to those whose creed: they do ‘xiot- conscientiously 
But the free exercise of religion is not restrained. by aiding;" ‘with tek 
thé voiaries‘of every sect to perform their own religious‘ 
ig’ finds for the support of ministers, for ‘public’ charities, for the: 
er ewment of churches, or for the sepulture ‘of the ‘dead:-: No 
publie or constitutional principles” require the abolition of: ‘all éli 
rations. Ibid. ao 
“47. The ‘public’ ‘property acquired by the: Episcopal churches under thereat 
“the ‘law did not, ‘at the revolution, become the | the:ati 
Tlie: title Wis’ indefeasibly vested in: the: chinrehes, or. ‘their’ Teval ag 
ion of the form of government did tot involve in it 
ibolition of’ ‘the coinnion law. i et 


a. s ¢ c gistaturo® tn 
“havea fight to change, ‘mo odify, ‘énlarge, or. restrang them jag - 
the‘ property for the uses of those for whom, and. -at whose ¢ expense, it was origin- 
aly porchsed, ‘Did. 

‘ But the legislature cannot sonal statutes creating: private corporations, 

iifirming to them property already ‘acquired ‘under the ‘faith of: previous 

and ‘by such repeal vest the property exclusively in‘ the: state, or dispose 

of ‘the’sdme to such. dena as they: may ‘please, wont the € eonsent 6 default 

of, the orporators:: 

ngréss ‘caiindt vest any: portion of the j pov 

Pe ordained: and: -establishe ‘oy ‘itself. ‘Martin 


V heat. 304, 380. 

52. 7 5th ‘Béet. Of the judiciary act of Septeriber 24, 78 
56 J:is stipported by the: letter and spirit-of-the Constitatior 
he ‘Constitution of the | inte ‘States was ‘ordained i a 


Tt solarene' fF “the patties ‘to invest: ‘de nia’ 
| the powerswhich they:might deeat proper: and-t 
mv it their’ pleasure, and to -givé to them 
rity.” Ibid." + 
i ple: had a right to’ “prohibit othe states ‘the exercise of any; 
in’ théir judgment,’ incompatible with: the bjects: of the’ ~ general 
i 6 FR 


powers véated in the s staté- ge 
ions, ‘remain ‘unaltered and: unimpaiter 
ited to the® Sear ‘the United: States: 


. .87.-Phe government of the-United: States can: clai : vo powers: which: are 


not granted to.it by the Constitution, either expressly: or. by-nece as 
tion. BP age SRST Sod, cog UR, eatin ae 
58. The Constitation,:like every:other-grant, is:to--have: a 
struction, according to the import. of.its terms; the.words. are to:be.ta 
their natural and obvious sense, and not in a-sense-either unreasonably 
ed orenlarged. Did. oe ee 
-_ 59. The power of naturalization is exclusively in Congress...” Chirac yi:Chirde, 
2 Wheat. 359. Be ihe, TE ee ete a oe) Se Bk ane : 
See ante,No1. © 2... ee a ee ee * 
60. The grant, in the Constitution, to the United States, of all cases.of: ddmi- 
ralty and maritime jurisdiction, does not extend to a.cession of the waters in 
which those cases may rise, or of the general jurisdiction over them.; United 
States v. Bevans, 3 Wheat. 336. : ee Meet 
61. Gongress.may pass.all laws which are necessary for giving the most com- 
plete effect to the exercise of the admiralty and maritime. jurisdiction, granted 
in the Constitution to the United States; but the general jurisdiction, ‘subject 
to this grant, adheres to the territory, as a portion of -Bovereignty: not yet 
given away, and the. residuary: powers of legislation still remain .in: the: state. 


’ 62 Congress has power to provide for the punishment of offances-caminitta 
by persons serving on board a ship of war of the United States, wherever .that 
ship may be ; but Congress has not-exercised that power in the case.of a-ship 
lying in the waters of the United States.. bid. RAE Ge Ly Ras Be ca el 

63. Since the adoption of the Constitution of the United: States, a etate. has 
authority to pass a-bankrupt law,.(provided such law does not impair the obliga- 
tion of contracts,) provided there be no acts of Congress in force to establish:'a 


upon it, Ibid. 5 Me 
66. To release the future ac 


tempts'to discharge the contract; is repugnant to the. Constitution 
States; anid it makes. no-difference. whether the law was:passe 
the debit was contracted,, M’Millan-v. M’Neil, 4 Wheat. 209 
- 7h: ‘The. act: of -Ausombly of Maryland, of, 1793, ata " 
Columbia, and’ giving’ -ta: the corporation. a summary proc nO) 
the natiire of at attachuient, against. its debtors, who have,’by/an express: ¢ 
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sent -in.-writing, made the: bends, bills,or notes, by. th 
negotiable at.the bank, is not-repsignant:to the Cons 
or r of ryland, . Bank of Columbia: ¥. Diy, A heat. Bi 


F th Union i isa govern 2 t 
t hem ; "its powers ‘are granted by these, and are to 
thein, and: for their benefit... Ibid... 
“4, The government of the. Union, though Timited i in ite pow 
within its sphere of action; and its laws, when made in pursuance. 5 
stitution, form. the:supreme. awa: ofthe land. . Hid, - 
.@.. The government, which has a right to do an. act, and hag imposed. ou . 
duty of performing. that ‘act, must, according to the.dictates.of reagan, ‘he: allows 
to seleat the means... Ibid, 3 
_-%6...There is nothing in the Constitution of the United States, -simil 
icles.of Confederation, which excludes jucidental.or implied. powers: 
@ end.be legitimate, and within the.scope of ‘the. Coneeifusie 
means ‘which are appropriate, which are plainly adapted to that end 
ibid not. prohibited, may. caneri anally -be employed, to carry "ine 


«78. The’ power. of establishing .a corporation. is-not a distinct, soverdi 4 
or.end of. government, but only the means-of carrying into. effect other. powe 
which are. sovercign, Whenever. it becomes. an appropriate. m 
aa any of the powers given. by the. Constitution: to. the gove 

Inio ; 


‘it may-be exercised-by that government... Fath. 2.0 +... : 
ertain, means to carry. into.effect.any 0: 
tution to the government of the Union, 


“proach ae —_ May 

81." The Bank of the United States has, constitutionally, a ‘ght to. establish 
its, branches, or offices of discount and deposit, within any state. 

.82. The. state within which such branch may be established. cannot. consti ° 
tonal tax that branch. y ; 
Phe fate. he te on have no tight to tax any:of ‘the: constitutional 

y the soremummedt of the. Union. to- ‘execute its. constitutional - 


at ne. ‘power,. ‘by taxation. “otherwise, ‘to. retard; impede; 
rin.any manner control, the operation of the constitutional laws: C8» 
pnerese 0 £0 ‘carry. into ‘effect ‘the ‘powers vested j in: the. national goyer 


principle does not: extend to.a tax. paid 
United States,.ix common. with the.oth r real: prope 
x to a tax.imposed on the proprietary interest wh 

hold in this institution, in. common. a, ith, oth 
er the. state. :: area 


F the meaning. 
f thi e States sect..10,) which... 
‘decla cba nO Foray make.any.law i impairin contracts; and. this.charter - 
was -116 dissolved by. the’ Fevolution. panes Darton ones ve 
wor 4 Wheat..5}: : 
#8. an act imps 
ee 
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92. Congress has no power to exempt any-state from its dae share’of 
burden of taxes, bur is not ‘bound to.extend a direct tax to the District:and 
ritories, Ibid, ©. 9 oo. REN Te Sine acti 
93. The present Constitution. of the: United States: did. not commence its 

-operation until the first Wednesday in March, 1789; and the- provision that. “no 
state shall make auy-law impairing the obligation of contracts,” does not extend 
to a law enacted before that day, and operating upon rights of property vested 
before that time. Ovings.v. Speed et Al. 5 Wheat. 420.0. 2 0 ok 

. 94. An act of a state legislature, which discharges a debtor from all liability 
for debts contracted previous:to his-discharge, on his-surrendering his-property . 
for the benefit of his creditors, is a law impairing the obligution of a contract; 
Within the meaning of the Constitution of the United States ; and/it is imuiiiaté- 
rial that the suit was. brought in a state court of’ a state of which:both parties 
were citizens, where the contract was made, and the dischargé: obtained; and 
where they continued to reside. until the. suit was brought. “Farmers’.and Me- 
chanics’. Bank of Pennsylvania v. Smith, 6 Wheat. 18h © 62 1 BA 

-:95.° The Supreme Court has, constitutionally, appellate jurisdiction, ‘tinder the 
25th sect. of the judiciary act of September. 24, 1789, ch: 20, (2: Biors 56,)- from 
the final judgnient or decree of the highest court ‘of law- or equity:of a.state 
having jurisdiction of the suit, where ‘is drawn: in: question ‘the validity ofa 
treaty, or-statute- of; or an authority exercised ‘under, the United States;and the 
decision is against their validity ;.or where is drawn in question the My fk 
a statute of,.or. an authority exercised under, any state, on the ground, of: their 
being repugnant to the Constitution, treaties and laws-of” the United ‘States, and 
the decision.is. in -favor oftheir validity ; or of-the Constitution, orof attreaty 
of, or of a statuté of; or ‘a commission heid-under, the United. States, and ‘the 
decision is against the title, right, privilege, or exemption, specially’set. up: or 
claimed by either party, under. the Constitution; treaty; statute;-or commission. © 
Cohens v. Virginia, 6 Wheat. 264. ~ as eee re 
' 96. Ic is-uo objection to the exercise of this appellate jurisdiction, th 

of the parties is’a state, and the other-a citizen of that state. . Ibid, .°.- ne 

97. The 2d section of the 8d article of the Constitution defines-the exteut of 

the judicial -power. of the United States. Jurisdiction is given to the courts of 
the United States in two classes of cases, In the first, their jurisdiction depeni 
on the character of the:cause, whoever -may-he. the- parties. “This class compre: . 
hends “ all cases in law and equity arising under this Constitution, the:law: of 


one 


avore states, between: a: state and ‘citizens of another state,” and.“ betweett 
state and foreign states, citizens, or subjects.” : If these -be: the parties; 4 
tirely unimportant what ‘maybe the subject of the controversy; be-at:-wt 
may, these: parties: have. a. constitutional: right .to come: into the. courts'of the 
Onion: Ibid. 878. Pe ore ck be eer ah ee 

~ 98. .A case in law or équity-consists-of the rights of the one party as well as 
of the other, and is said to arise under:the Constitution-or a law-of th 
States, wherever its correct decision’ depends. on -the ‘construction 


“99. The judicial power of-e ry well-constituted: government mn 

ténsive with the legislative; aud. must be capable of deciding :e¥' 

question which grows out of the Constitution and laws. Ibid. 

"300; - Where the words of. the bipedal oot ee ll 

uponthe. Supreme Court, original jurisdiction: is most~ch ne 

where. the words admit of appellate. jurisdiction, the power to: take: 
VOL. IV. 0 
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of the suit originally does. not necessarily negative.the. powersto decide. 
on an appeal, if it may. originate in a different court..- -Ebid.. 397 
~AQ1.. In_every: case.to-which-the. judicial power. ertonds, and, io which 
nal ‘jurisdiction is. ‘not expresely given, that power shall-be-+ 
appellaté;and. only in.theappellate, form. ..'T: 
Supreme: Gourt-cannot.be.eplarged, but its: appella 
cised in every case, cognizable under the 3d article of the.C 
federet-courts; in which original. jurisdiction cannot be exercised, Did: e 
:102. Where a state obtains a judgment against an individual, and 
rendering such judgment overrules a defence set up under the Constitution ‘or 
laws ofthe. United States, the transfer of the record into the Supreme Court, 
for the sole purpose of inquiring whether the judgment violates the ‘Constitution: 
or laws .of the: United. States, cannot: be denominated..a suit. commenced or . 
piece against the.state whose judgment is so far reéxamined, within the. 
Lith amendment of: the Constitution of the United States,.- Ibid. .. 
103.."Fhe: act of Kentucky, of February 27, 1797, concerning occupy. ig 
clai jants-of land, whilst it was in force, was. repugnant to the Constitution of. 
the United: States, It was, however, repealed. by a subsequent ‘act,of:: Ja: y 
31, 1812.- This.last act-is also repugnant to the Constitution. of th q.. 
States, being in violation of the compact between: the. states of. Virginia, and: 
Kentucky, contained in the act. of’ the legislature -of Virginia,.. Decen: 
1789, and. incorporated into the: Constitution of Kentucky. Green. e Al, 
dle; 8. Wheat..1. 
404. The- objection toa law, on the ground of its. ‘impairmg, the obligation’. 
of ‘a contract, can never depend:on the-extent of the Change which the law may - 
make ‘in it; ‘any deviation trom its:terms, by postpening:or: accelerating, the: pe. 
erformance «which. it prescribes, imposing conditions. not 
Or Saiaes } with:the performance. of. those. whic! 
rentiximynat -their-effe: 


Ii 
impairs i ob Nigetl 
-. 405. The compact: etween: : 3 and: Hirguia: Po 
is valid and. binding upon the parties, and has, within the meaning of-the Cen- - . 
stitution of the United States, received the assent of Congress, by act of Feb- 
ruary 4,.1791, ch. 78, (2 Bior. 191.) 

106." “Phis: compact. is not inyalid on the. ground of its. containing: limitations, 

or & surrender of sovereign rights. Ibid. 

410%... A compact between two. States is a contract within that clause of: the 

Constitution which. ao pe states abe! poems: any lawe i eee thegoblie 
gation: ‘Of contracts. Dota... ; a 


of} aavigating. the watere within the joraenon of thal state, wi 2 
‘fire or. steam, for the periods therein specified, are in collision with ‘a 
tional-act of. ‘Congress, and -so far. repugnant. to the; Constitutia: 
‘States; and void." Gibbons v. Ogden, 9 Wheat. 1,209, 210: 


_ in eon vg i ‘extent: of the powers which ‘it creates, cher 
than to consider the language ofthe instrument which. ce: 
tion; with thé: purposes. for which the were-conferred. . 


~ In: the clause of. the. Constitution’! 


h foreign. nattons,and. 
e.word .“ commerce”. 


-eomprehends aang ae and App ower: to ‘regula 
if th term had - bee i added to she wort 
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’ 143. It does not comprehend that commerce which is completely internal 
— which is carried on between man and man ina state, or between different 
Ror we same state, and which does not extend to or affect other states. 

114. But it does not stop at the jurisdictional lines of the several states; it 
must be exercised wherever the subject exists, and must be exercised within 
the territorial jurisdiction of the several states. Ibid. 195, 196. 

115. This power to regulate commerce is the power to prescribe the rule 
by which commerce is to be governed. Ibid. 

116. Like all other powers vested in Congress, it is complete in itself, may 
be exercised to its utmost extent, and has no other limitations than such as are 
prescribed in the Constitution. Ibid. 

1%. The authority of Congress to lay and collect taxes does not interfere 
with the power of the states to tax for the support of their own governments ; 
nor is the exercise of that power by the states an exercise of any portion of the 
power that is granted to the United States. Ibid. 199. 

118. But when a state proceeds to regulate commerce with foreign nations, 
or among the several states, it is exercising the very power that is granted to 
Congress. 

119. The power of laying duties on imports or exports is considered, in the 
Constitution, as a branch of the taxing power, and not of the power to regulate 
commerce. Ibid. 201. 

120. The inspection laws, quarantine laws, health laws of every description, 
laws for regulating the internal commerce of a state, and those which respect 

. turnpike roads, ferries, &c., are not in the exercise of a power to regulate com- 
merce, within the language of the Constitution. Ibid. 

‘121. Although Congress cannot enable a state to legislate, it may adopt the 
provisions of a state on any subject. Ibid. 207. 

122. Ht seems that the power to regulate implies, in its nature, full power 
over the thing to be regulated, and peaiidas necessarily the action of all others 
that would perform the same operation on the same thing. Ibid. 209. 

‘123. When the legislature attaches certain privileges and exemptions to the 
exercise of a right over which its control is absolute, the law must imply the 
wer to exercise the right; and therefore the act on the subject of the coast- 
Be trade implics an authority to licensed vessels to carry on that trade. Ibid. 
12, 

124. The license, under that law, is a legislative authority to the licensed 
vessel to be employed in the coasting trade, and is not intended merely to con- 
fer the national character: that character is conferred by the enrolment, not by 
the license. Ibid. 214, 

125. The power to regulate commerce extends as well to vessels employed 
in’ carrying passengers as to those employed in transporting property. Ibid. 
215 


126. It extends equally te vessels propelled by steam, or fire, as to those 
navigated by the instrumentality of wind and sails. bid. 219. . 

127. The clause in the act of incorporation of the Bank of the United States 
which authorizes the bank to sue in the federal courts, is warranted by the 3d 
article of the Constitution of the United States, which declares “ that the judi- 
cial power shall extend to all cases in law and equity arising under the Con- 
stitution, the laws of the United States, or treaties madé, or which shall be 
made, under their. authority.” Osborn et Al. v. Bank of the United States, 9 
Wheat. 733. ; : ; 

128. The executive department may constitutionally execute every law which 
the legislature may constitutionally make, and the judicial department may re- 
ceive from the legislature the power of construing every such law. Ind. 

129: The 3d article of the Constitution of the United States enables the ju- 
dicial department to receive jurisdiction to the full extent of the Constitution, 
laws, and treaties of the United States, when any question ue them 
shall assume such 2 form thet the judicial power is capable of acting on It. 
That power is eapable of acting only when the subject is submitted to it by a 
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t then be 


party. she’ asperts his igre in the: form potebod! by is 


A i ch. original jurisdiction 
Court; the judicial power of the United: State: 
pellate.form... In every other. case, the power 
appellate. form, or both; as the wisdom. of Congre S mai 

id ‘With. the exception: of those cases in which original. 
t0.the Supreme. Court,:there is none to. which the judicial ‘power. 
-which the original jurisdiction of the inferior courts is excluded ' 

stitution, Ibid, . 

192. .The Constitation ‘establishes: the. Supreme Court, and defines. 
diction. Jt enumerates cases in which jurisdiction is original : and ex 
and.then defines: that which is appellate, but does. not, insinuate that, ‘i 
such. -eaze, the power. cannot be axeronnd in its original forms. by CO! rts: 
original. final Je jurisdiction. ; e. 

he’ postmaster-general cannot: sue in “the federal courts w i 

"pare ae the’Constitution which gives jurisdiction to these courts: 

of. the character of the party, or is he. authorized to sue by th judi 
"he comes into the courts of the United States under the authe 
Congress,:the constitutionality of which rests upon: the ad 
is a.case arising under the law. of the United States.’ Zbid, 

134, ‘The clause in the patent law authorizing suits in, the . Cir 
statids on the principle that. mex: are cases. arising. under a. lay 
States: Ibid... : 

* W852 Jurisdiction i is: neither given. bor “ousted: ‘by: the relative. 

concernet! i in interest, but by. the relative situs hi 

ord; ;consequently the 11th: amendment. 
of-the:fed ral i 


equity, filed by the Bank of the United § States for Avo bali rpose of protéctin the... 
.bank in the. exercise of its franchises, which are threatened with invasion. ‘and 
destruction. under an unconstitutional state law ; and, as the state itself cannot 
be-nade'a defendant, it may be. maintained against the officers. and. agents. f 
the state who are appointed to execute such law. Jbid. — 

137.. The act of February 28, 1795, ch. 277, aie Bior, 479,) to “provi 
ng ‘out the militia, to. execute the: laws of the Union,.to. supp! 5 
repel invasions, is within the constitutional authority, 0! 
Mott, 12-Wheat. 19. . 

| -188. ‘The-power ‘granted to Congress, by the Constitution, 
form laws on the subject of bankruptcy throughout.the Unite 
“Rot exclude the right of the states to legislate on. the same subj 

@: power. is: ‘actually exercised by Con, and. the stat 
f Congress. Ogden-v. Saunders, 12 Wheat, 246 
139. :Aistate-bankrupt-or insolvent law, which aah 
the debtor .and his future acquisitions of’ prop 1 
obligation: of: contracts” "$0: ‘far. as merece debts .c 
Jaw. Ibid... 
“ito ~ But a certificate. of discharg under: si 
0 action:brought-by a citizen of another. state: 
States, « or of. any other. state than that where the disc 


“in ease. of. neglector retiaal oad saoh heaee subject t 
u aod penalties, is: a ToPNEnent: ty that} provision: of the. ‘Cons 
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United States which fiiclnees that “no state shall, without the. 
gress, lay any impost, or duty on ‘importg and exports, exceptit 
absolutely. necessary for'executing its own inspéction laws}” ati 
which declares that rien ae have ia to regulate comn 
eign nations, among thé’ severa states, an ith the Indian’ tribes 
Sat of Marjland, 12 Wheat. 419. - 
"143. Tt ‘is “tutremely doubtful Whether the legislature. can. cor 
~. tmpose tipon a judge of the Supreme Court of the United State hi 
. or duty to hold a District Court There is a great differeti 
‘new jurisdiction to a couirt:oF which such judge is a member, 
hita pro hac vice to a new office. - Nor is there any sound distin 
appointment to a new office, and an appointment tg perform 

another office, while it remains a separate and distinct office. . E 

States, 1 Gallis. 338. : oa 

144. The act of New Hampshire of June 19, 1805, which allows to tenanta. 
the ‘value of improvements, &c., on recoveries against them, if. it a ) 
past amproeenient, is so far unconstitutional and void: Society jor ‘the Pr 

v. Wheeler et Al. 2 Gallis. 105. ~ : 

“145. The. expressions “ admiralty and maritime jurisdiction,” i in the Constitu-- 
tion of the United States, give jurisdiction of all things done up and relating 
to the sea, or, in other words, all transactions and proceedings ‘relativé 
merce and navigation, and to damages’ or injuries upon the sea, 
Bout et Al. 2 Gallis.: 308, 468. SP ks : 
. 446. The delegation of cognizance “of all civil causes of admiralty" and 
- maritime jurisdiction ” to the courts of the United States, comprehetids all mati. 
contracts, torts, and injuries. ‘The latter branch is necessaril} unded 

-by locality; the former extends over all contracts, “wheresdéve y' may be 
’ made or executed, or whatsoever may be the form of the’ stipulations, which 

rélate to the navigation, business, or commerce of the sea. Ibid. 474, “AD, 

147. ‘The 9th section of the Ist article of the Constitution of the United 
States, which restrainéd Congress from forbidding the migration or importation - 
of slaves prior to the year 1808, did not apply to state legislatures, y who might at 
afiy time’ prohibit the introduction, of such. persons. Buller v.: He rash. 

“Orn 299." 


148. The 2d section of the 4th article of ‘the Constitution’ of the United States’ 
doés ‘not éxtend to a slave voluntarily carriéd by his master into another stite, 
aiid there left under thé protection of a law declaring ‘him free, but to slaves. 
eacapin from one state.into another. : 
= he powers bestowed by the Constitution upon the government | of the. 

United. States were limited in their extent, and were’ not intended, hor ‘can they 

nistrued with other powers before vested in the state governmetits, which | 
were reserved to those governments, impliedly, : as well: - by an éx-" 
“proyisjon of the: Constitution. © Golden v. Prise 3 Wash. C. CRS: 

5 ‘Hall’s Am. L. Journ. 50: iva 
- "980. ‘The state governments therefore. retained the right to “mal 
ad they might thin "proper within the ordinary ‘ ‘functions of legislat 
incolisistent with the powers ‘vésted exclusively in the government’ ‘OF the ‘Uni it 
; d_not forbid len by. some article’ of the Consti n of the U: 
Sta nd such laws were obligatory.upon alt “thé citi 
that'stite, @ ‘as ‘well as others who night claim rights or redress ‘for inju 
n the courts of that state. Teg. 


d the jurisdiction gra 
in pea cases, could not, periment with the spirit: ‘an 


th 


a ‘Thus t the inte of a state  ieing ‘contracts, s regalitin 
ransinission of property, real or personal, and a Variety 0 
s free fi itutional: objections, are 
f ‘the: Const 
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States, as they were before. . They provide rules of civil conduct for every indi- 
vidual who is-subject to their.power. Ibi 

153, With respect to rules of -practice for transacting the business of the 
courts, a different: principle-prevails. These rules form the law of the court; 
afid it is, in relation to the federal courts, a law arising under the Constitution 
of the United States, consequently not subject to state regulations, it is in ref- 
erence to this principle that the 17th section of the judicial act authorizes the 
courts of the United States to make all necessary rules for the orderly conduct- 
ing of business in the said courts, provided the same are not repugnant to the 
laws of the United States ; and under this power the different Circuit Courts, at. 
their first session, adopted the state practice as it then existed, which continues 
to-this day in ‘all the states, except so far as the courts have thought proper, from 
time to time, to alter or amend it. Ibid. ; 

154. A law may be unconstitutional, and of course void, in relation to -par- 
ticular cases,.and yet valid, to all intents and purposes, in its application to 
other cases within the scope of its provisions, but varying from the former in 
particular circumstances. 'Thusa law prospective in its operation, under which 
a contract afterwards made may be avoided in a way different from that provi- 
ded by the partics, would be clearly constitutional; because the stipulations of 
the parties, which are.inconsistent with such a law, never had a legal existence, 
and of course could not be impaired by the law. But if the law act retrospec- 
tively as to other contracts, so as to impair their obligation, the Jaw is invalid, or, 
in milder terms, affords no rule of decision in these Jatter cases. Ibi 

155. A law of a state, which declares that a debtor, by delivering up his - 
estate for the benefit of his creditors, shall be forever discharged from the pay- 
ment of his debts, due or contracted before the passage of the law, whether 
the creditor do any act or not in aid of the law, cannot be set up to bar the 
right of such creditor to recover his debt either in a federal.or state.court; such 
law impairs the obligation of the contract. Ibi ; 

‘156. A-law which authorizes the discharge of a contract by a smaller sum, 
or at a different time, or in a different manner, than the parties have stipulated, 
impnirs its obligation, by substituting, for the contract of the parties, one which 
they never entered into, and to the performance of which, of course, they never 
had consented. Ibid. 

: 157. ‘A state law, directing that the court before whom an insolvent debtor 
is discharged, shall make an order, that whenever a majority of the creditors 
shall consent, the debtor shall be released, and his future acquisitions exempted 
from all liability for seven years, is unconstitutional and void. United States v. 
Kederickson, C. C. U.S. P. Oct. 1821. M.S. 

:158. There is nothing in the Constitution of the United States which forbids 
Congress to pass laws violating the obligation of contracts, though snch pow- 
er-is denied to the states individually. Evans v. Eaton, 1 Peters’s C. C. R, 322. 

: 159. If the local ordinances of a city are in collision with an act .of Congress, 
the former must give way. The laws of Congress, made in pursuance of the 
Constitution of the United States, are the supreme laws of the land,.any thin 
im the constitution or laws of the particular state notwithstanding. Unit 
States y. Hart, 1 Peters’s C. C. R. 390. rae 

160. An act of Congress, laying an embargo for an indéfinite. period of time, _ 
is constitutional and valid. United States v. The William,.2 Hal’s Am. L. 
Journ. 255. ih 

161. There is nothing in the Constitution of the United States which forbids 
the legislature of a state to exercise judicial functions.. Satterlee v. Mathewson, 
Peters’s Reports, vol. ii. 413. : 

_  °162. There is no part of the Constitution of the United States, which applies 

' {0.a state law, which divested rights vested by law in an_ individual, provided 
ite cffect be not to impair the obligation of the contract. Ibid. 413. 

-163. A tax imposed by a law of any state of the United States or under the 
authority of such.a law, on stock issued for loans made the. United States, 
is: utconstitutional. Weston et Al. v. The City Council of Charleston, Ibid. 449, 

- 164. Jt is not the want of original power in an independent sovereign state 
. te-protiibit loan to a foreign government, which restrains the state legislature 
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from direct opposition to those made by the United States... The restraint’ is: - , 


of the states, 
Sup. Ct. U. 8. - 


. 
week 


